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EASEMENT. 

Acquisition. 

Appurtenant land. 

Customary right. 

Easements of necessity. 

Extinction. 

Grant. 

Lateral support. 

Light and air. 

Natural right. 

Nature of claim. 

Public pathway. 

Quasi easement. 

Right of privacy. 

Right^of way. 

Riparian owners. 

Suit—Parties. 

Water rights. 

Acquisition. 

-;— Acquisition—Assertion of personal claim 

against owner—If precludes claim for easement. 

It is true that a person who enjoys a right 
under the belief that he is an owner, does not 
acquire an easement. A right of easement is a 
right which is capable ot being acquired in 
respect of other’s land and not one’s own. But 

, m . . ^ _ person claiming easement 

had previously hied a suit for specific perform¬ 
ance on the basis of an agreement of sale alleged 
to have been executed in his favour affecting the 
land m respect of which the right of easement is 
claimed by him does not preclude him from 
claiming the easement, because an assertion of a 
personal right against the owner does not imply 
an assertion of a right in the property It is only 
an equitable right which is remote from owner- 
slj'P* ^.) l<Aju Naidu V. Malak, I.L R. 

580=186 I.C. 155=12 R.N.187= 
1939 N.L J. 297=A.I.R 1939 Nag. 197. 

“ --^Acquisition —Easement of necessitv — 
\,ondvttons of. ^ 

An casement of necessity arises when immov¬ 
able property is transferred by one person to 
another. It arises in favour of the transferee if 
tne easement is necessary for enjoying the 
subject of the transfer, i e., when the property 
cannot be used at all without exercising it. It 


EASEMENT. 

does not however arise where its exercise is 
merely necessary to the reasonable enjoyment of 
the property. The necessity set up must have 
been a necessity existing at the time of the 
transfer of the properly. To establish an case- 
ment of necessity, it is not sufficient to show that 

It the easement IS denied, the party claiming it 
will be put to inconvenience. (Rowland J ) 

^Sunder Mandal. 
172 I.C. 516=10 R.P. 335=A I R. 1937 Pat. 589 
—-— Acquisaton^Essentials. 

For the acquisition of an easement along with 
other things it is essential that the dominant 
owner must be a fixed or ascertained person or 

acquiring the right. 
Where the evidence shows that Sindhis in 
general had been making use of the land in 
qu^tion, held, tl»at this could not establish a 
right of easement as Sindhis in general are a 
variable body of persons who in law are incapable 
of acquiring any right. (Nawal Kishore, C.J 

LAU^f940TaTTR^122^(CivV^'^ 

- Acquisition —Prescription —Conditions— 

Lonscious assertwn of right to easement during 
whole prescriptive period—Necessity to prove— 
(^Pen exercise of rights establishing easement— 
o ufjiciency. 

It is not the law that a person cannot acquire 
an easement unless during the whole prescriptive 
period he acts with the conscious knowledge that 

^ dominant and servient tenement 
and that he is exercising a right over property 
which does not belong to him.. A plaintiff may 
claim an easement and ownership in the alter¬ 
native. If he shows that for the statutory period 

he has openly exercised certain rights which are 

in themselves sufficient to establish an easement, 
prxma factCt he is entitled to the easement, and it 
IS not necessary to show that during the whole o£ 
the prescriptive period he was conciously assert¬ 
ing a right to an easement. A right to an ease- 
ment by prescription cannot be defeated merely 
by showing that during the whole or part of the 
period of prescription the plaintiff was not con¬ 
sciously claiming an easement. (Beaumont. C,J* 
and Sen, /.) Rau Rama v. Tukaram, I.L.R. 











easement. 

(1939) Bom. 140=183 I.C. 139=12 R.B. 59= 
41 Bom.L R. 168=A.I.R. 1939 Bom. 149. 

; Acquisition — Prescription—Right of ryots 
to irrigate land through channel in another’s 
If can be acquired—Enjoyment for over 
20 years — Effect—Proof of right to water as 
against Government—If condition precedent to 
declaration of right. 

A right to irrigate his punja land through a 
channel in the adjoining nanja land of another 
ryot can be acquired by a ryot by prescription. If 
such right has been enjoyed for over Z" years, he 
can get a declaration of such right. It is not 
necessary that the plaintiff should establish a 
right to water against the Government for this 
purpose. {Lakshmana Rao, /.) Aravamudha- 

CHARIAR Z/. Muniswami Udayan. 1937 M.W.N. 
920. 

— Acquisition—Proof —Animus in exercise of 
Necessity—Claim for right of easement — 
Evidence showing plaintiff to be owner of land — 
Effect. 

In order that a plaintiff should prove the right 
to an easement, he must show the exercise of 
that right with the necessary animus throughout 
the statutory period. The question of untmiir is 
a question of fact to be proved by evidence. 
Ihough a plaintiff m a case to establish right of 
easement may in his pleadings raise inconsistent 
pleas, yet if m the witness box he leads evidence 
to show that he is the owner of the land over the 
statutory period or some part of it, he clearly 
destroys his case which is dependent upon his 
showing that he is not (he owner of the land over 
the statutory period and has not claimed the rights 

of owner but the exercise of the rights over the 

land of another. In such a case the plaintiff must 

necessarily fail on both the grounds as one plea 

IS fatal to the other. (Davis. J C. and IVeslon.J.) 

Narainuas Pahljrai. 
l.l^.R. (1939) Kar. 307=181 IC 961—11 R S 
248=A.I.R. 1939 Sind 110. K-S. 

P^^^^rage—Inhabi¬ 
tants of Village—How may acquire 

A right of pasturage by virtue of a lost grant 

vin^^i inhabitants^of a 

Such a “ ''f'aWe number of persons. 

buch a right cannot also be established by pre¬ 
scription under S. 26 of the Limitation Act 

a right it must be 
shown that It has been peaceably and ooenlv 

ruotfon claiming it without inter- 

regard to some of the villagers but could not be 
so m the case of all the inhabitants. It is clear 

? “"'y ■■ifhtofeasemen whmh 

can be claimed m a case like this is the right of 
easement by custom. To establish their r lht of 
custom. It must be shown that the customls im- 

easement acauirahU^J^if^Ut 

^-‘off^^erhanging branches^NulZc^PZiff- 
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It is settled law that an owner of land can cut 
the branches of trees standing on his neighbour’s 
land which overhang on his land. The fact that 
the two plots of land were once held in common, 
ownership and the plot with the trees thereon 
with the branches overhanging on the other is 
transferred by partition or sale makes no differ¬ 
ence so far as the application of the rule is con- 
cerned. To have the branches of a tree overhang 
on the land of another is not in the nature of a 
right of easement, and it cannot be acquired by 
prescription at common law or statute either 
under English law or Indian law. In other words 
there is no right of easement or customary right 
to have the branches of a tree overhang on 
another man's land. To allow the branches of 
one s tree to overhang on another’s land is to 
commit a nuisance which that another has a right 
to abate by cutting-off the branches. (Venkata- 
ramana Rao^ /.) Rangaswami Goundan v 

I C. 799=9 R.M 61 = 

[Reversed on Letters Patent Appeal in (1938) 

1 M.L.J. 510.J 

-—Acquisition—Right to throw filthy water 
on neighbour s land—If can be acquired—Mode. 

350 Act, S 15. (1937) 2 M.L.J. 


Acquisition—Tree standing on plot of land 

-Rhht'of^lo '^^ ot'er/mnpini; lind of neighbour 
-R<pl>t of former to prevent latter from cutting 

befongZ"‘’to ’’^^^''^^-^‘liacent plots of land 
tree thereon ft ownet^Sale of one with old 
IIld—Riaht^fl,T^''‘\ °^‘’'l«‘nging on land not 

to prevent cutting by vendor. s right 

also® traMred to 

transferor to cut-off '’k""'*'®,' To allow the 
his land (which has overhanging 

be to violate ‘ au transferred) would 

derogate f^om his gra^t nVe 

to himself the rieht i intends to reserve 

branches he shnnM projecting 

necessarv that ^ expressly reserve. It is not 
the saSeed ^ should be given under 

branches, in order to^entftir®v^ project the 
vendor from cuttincr*^.ff”*u^ 1 prevent the 

AbTur 

1938 Mad. 511=(^93|f I'm lj.'^io324=A.I.R. 
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EASEMENT. 

Appurtenant land. 

-- Appurtenant land—Land opposite to the 

house—If appurtenant land. 

Land appurtenant to a residential house need 
not be actually adjoining the house. Where a 
tenant uses certain land opposite to his house but 
on the other side of a public way for the pur¬ 
poses of tethering his cattle, such land can be 
regarded as appurtenant to his house. {King, C, 
/.) Special Manager. Court oe Wards, Balram- 
purEstaiEv Shyam Lal. 12 Luck. 279=162 
I.C. 836=8 R O. 411=1936 O.W.N. 536=1936 

R D 273=1936 O.L.R. 330=A.IR. 1936 Oudh 
324. 

ClRim to injunction by person in occupation 
of property—M untainability—Enquiry into title 
of plaintiff in property*—If arises. See Court- 
Fe^ Act, S. 7 (IV) (c) and(d). (1940) 2 M. 
L.J. 655. 

Customary right. 

Customary right and easement—Distinction 
between. See Custom—Customary right. 66 
C.L.J. 270. 

- Customary right „ .. 

user, if necessary—Unreasonableness of custom 
— Test. 

In order to establish a customary right it is not 
necessary to show that it has been exercised since 
time immemorial. It is sufficient to show that it 
has been openly enjoyed for such a length of time 
as suggests that, by agreement or otherwise, the 
usage has become a customary law of the locality. 
It is not necessary to prove enjoyment of the 
right for a period of 20 years. Where therefore 
the Mahomedans have been immersing their 
tazias at Muharram in two ghats of a tank for 
such a length of time as to suggest that the usage 
has become the customary law of the place, they 
have a customary right to use the ghats for im- 
mersing^ their tazias. There is nothing unrea¬ 
sonable in the custom and it is sufficiently certain 

and invariable. The mere possibility that the 

number of tazias immersed may eventually 
increase so much as to prove a nuisance, is too 

X the custom unreasonable. 

{Pollock, !.) Sadasha V. Baba Narayan. A.I. 
R. 1938 Nag. 177. 

Customary rights—Right of pasturage by 


^ roof — Immemorial 


long user—Villager's right to graze cattle over 
lands of adjacent village—Owner not their land¬ 
lord—Enforceability of such rights. See Cus¬ 
tom—Validity. 63 Cal. 851. 

- Customary right—Right to use ghats of 

tank jor immersing tazias. 

The right to use the ghats of a tank for the 
purpose of immersing tazias at muharram is a 
customary right and not an easement. {Pollock, 
/.) Sabasha V. Baba Narayan. A.I.R. 1938 
Nag 177. 

-Customary right—Tank attached to Hindu 

temple in control of Hindus and enclosed—Right 
of Mahomedans in general to bathe—(Casual bath 
Effect of. Record OF Rights—Construc¬ 
tion. 18 Pat.L.T. 348. 

- -—Customary rights—TenanVs right to graze 

cattle on and take wood, etc., from forestand 
waste land of zamindar-^Land not communal land 
—Right exercised on Payment of charges—Long 
nser — Effect—If customary right. 

The enjoyment of a right claimed to exist 
Under an alleged custom must be enjoyed as of 


easement. 

right, that is to say, all acts must be done under 
or by virtue of the custom. In order to establish 
the custom, all acts must have been done without 
violence, without stealth or secrecy, or without 
leave or license asked for or given either express¬ 
ly or impliedly from time to time. No act 
which can be ascribed to a license can ever sup¬ 
port a claim of custom. A zamindar is the owner 
of the forest and of the waste land lying within 
his zamindari, and as proprietor can permit his 
tenants to graze their cattle on land which is not 
the communal land of the village, and to take 
dead wood, etc, from the forest or waste land on 
payment of certain charges prescribed by him. 
But that is purely a matter of contract between 
the zamindar and the tenants. A right which can 
be so acquired on payment of fees or charges can 
hardly be regarded as a customary right, not¬ 
withstanding that the right has been exercised 
for a long series of years. {Stone, CJ. and 

Bahoran V. Lal Bhuwanpal Singh. 
20 N.L.J. 131. 

—-—Customary right—Villagers’ right to collect 

fuel and burn Holi on the land of the defendant _ 

If can be recognised—If unreasonable. 

Where the residents of a particular locality 
claimed a customary right of easement to go over 
the land of the defendant, to collect firewood and 
burn Ho/i and perform some ceremonies there 
and where such right is proved to have been 
exercised from time immemorial, it was held that 
the easement was not unreasonable and could be 
recognized by the Courts. {Bennet and Verma, 
//.) Lakhmichand z/. Moti Lal. 180 IC 233 
^ 432=1938 A.LJ. 1243=1939 A.W.R. 
(H.C.) 4=A.I.R. 1939 All. 165. 

- Customary right—Decree for injunction 

(gainst owner of servient tenement — Execution- 
Questions to be considered by Court. 

Where the owner of a dominant tenement who 
has obtained an injunction restraining the owner 
of the servient tenement from building his house 
beyond a certain height and within a certain 
distance of the decree-holder's house, seeks to 
execute his decree by the demolition of the addi¬ 
tions alleged to have been made to his house by 
the judgment-debtor, the real question is whether 
the owner of the servient tenement has infringed 
the restrictions imposed on him by the original 
decree. If he has, he must be made to comply 
vvith the decree passed against him. The ques¬ 
tions whether the decree-holder has rebuilt his 
house and has increased the burden on the ser¬ 
vient tenement are not material questions. (Jai 

Ram V. Khazan Singh. 173 1 

? ^ 389=39 P.L.R. 712=A.I.R. 1937 

X/ah. 419« 

Easements of necessity. 

-Easement of necessity—Right to—Partition 
of joint property, 

In order to give an easement of necessity where 
partition has been made of joint property of 
several persons, the easement must be necessary 
for enjoying the share of one of the former joint 
owners. {Addison, Ag. CJ. and Din Mohammad, 

J.) Sheo Nath V. Mughi.a. 179 I.C. 364=11 
R.L. 571=40 PL.R. 787=A.I.R. 1938 Lah. 

—^- Easement of necessity—When can he gran¬ 

ted. 
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EASEMENT. 

An easement of necessity cannot be granted 
merely on the ground of convenience and advan¬ 
tage, but solely on the ground of absolute neces¬ 
sity When there are other ways for ingress 
and exit, an easement of necessity cannot be 
claimed merely on the ground that such ways are 
inconvenient. {Addison, Ag.CJ. and Din Moham¬ 
mad, J,) SheoNatuv. Muohla. 179 I C. 364 
=11 , 71=40 P.L.R. 787=AJ.R. 1938 Lah. 

800. 

Extinction. 

- -^Extinction—Imposition of additional bur¬ 
den—Effect of. 

The imposition of an additional burden does not 
have the effect of extinguishing the right of 
easement altogether, when the additional burden 
IS separable from the original burden. {Bhxde 
J.) Partap Singh v. Ganesh Das Bhatia 179 

^ ^^ ^« 

- Extinction—Unity of possession. 

Where the ownership of the two estates is not 
co-extensive and equal in validity—the dominant 
tenement being held for a term of years only and 
the servient tenement in full right of ownership 

s right of way is not extin¬ 
guished but IS only suspended by unity of posses- 

?c?^‘ o servient tenements. 50 

Cal. 356, Rel. on. {Mosely,J.) Tan Sit Shav 

!.c* 60^5 

—12 R R. 208=A.I.R. 1939 Rang. 421. 

Grant. 

’’y Municipality— 
Grant of easement over ,ts adjoining lane-If im- 

person’s plans for building 
does not necessarily imply that the Municipality 

1 A 1 * A * ^ ^ ^ over an adjoining 

BcSI ',*■ Row. J.) Maha^ 

I C 955-8 rV‘ 

ou 1C. 955-8 K M. 735=A.I.R. 1936 Mad 


of waro7er‘’^h7s°LSd=‘"t‘o^ "noTh^rnd “eLpVel's'?; 

Sc‘^d7.ro7s'U^h7n7"'iU7°it:S^^ 

payment of a particular amount, it is a reserva 
iand"'u1s^in7he® ' enjoyment of his 

Uan\i'e^e7"o"f ?h"e l7n?c''ou7l °7--gnment,and I 

/.) Anjuman Mufiddul Isi 
Madan. 180 I.C. 204=11 
J. 27=A.I.R. 1939 Nag 65. 

A right to overhang the branches^of^ ^^'fnehes. 

over the land of his neighbour ® j® ® 

apt words be granted. ®iBut such a g?anf°“’’'’ 

be implied from a grant of fh^ i 

Ueesonit, because^the resu t o ail 

branches to overhang over an unbL^ 5"""? •*’' 

h^ If"'* "TJrsV^tVt 

deprive him of his right totse hi^l^Ld a7o‘wn1'r^ 


EASEMENT. 

But so long as the branches are allowed to over¬ 
hang, the owner of the trees will also be the 
owner of the branches and the produce thereon, 
&nd it may be thst the adjoining owner will hsve 
to permit the owner of the trees to take the pro¬ 
duce. (k eiifto/oromawa Rao, J.) Rangaswami 
Goundan V. Arumucha Goundan. 163 I C 799 
=9 R.M. 61=44 L W. 429=1936 M W.N 879= 
A.I.R. 1936 Mad. 702=71 M.L.J 296 
[Rc^rsed in (1938) 1 MX.J. 510 ] 

“ -Grant—Lost grant—Presumption aoaiVt.rt 

Government—When can be made. 

When a person prays the Court to presume a 

against Government, it is reason¬ 
able to infer that such a grant cannot be presu- 

evidence of a user which 
would be sufficient to establish a right by prescrip¬ 
tion and against Government, that is to say, 
unless there is evidence of sixty years'user. At 

^ lost grant on 

the basis of immemorial user when the evidence 

that fifty years ago no such 
grant had been made. {Wadsworth, J.) Secre¬ 
tary of Sta”^ for India IN Council v. Nara- 

' 162 I.C 97=8 R M. 943= 
1936 M -W.N. 358=A.I.R 1936 Mad. 692. 

o* L —Ryotwari proprietor — 

Ktght to dram water brought for irrigation Pur- 
OH the higher land, into the loiver—Nature 

If it is found that for a sufficiently long time 

bot^ra? ^ the® wal^r 

both ram water as well as water brought on to 

1 the upper land by anificial means for agricultural 
i whhmir'a^® allowed to pass into the lower land 
thereof tb^r t*"® proprietor 

customary conditions of the locality 
require such user. The doctrine of lost gran^ 

a custom'''" '''' purpose of inferring such 

necessary that the words 

incidents are found, the Court win ® 

grant of the ricrhi XU r 1 presume a 

iSSS££i;f Sell 

by one against another ‘^The es T “’’f °u‘ 
wan proprietor is an estate ?n* tL ® 
heritable and alienable It..! u ‘"u J"'* 

llTJrZVraTal^} eLe^Lr^Ken-^ 

R. 1936 Mad, M2i:7llJ L ‘‘26=A.I. 

_ , Lateral support. 

^PPort ^from ~When^^aihbir%^''li^ 

— Owtii>i*c i * available—Building on land 

The"n^7ur^ rLh^t 

land is avaiIable®onlv neighbour's 

dened and naturarsUte 

nghtforthe sunn ,rt of bu k has got no 

land burdened wfth 

building unless such a rVh*,‘’ha'°"ble"'"'-‘'''' 
an casement. If there icn' acquired as 

■ateral support of birb7irdU“rb!s"7efeu7’'s 
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EASEMENT. 

land, the neighbour is within his rights to make 
excavations on his own land, and provided that 
he does not act negligently, he is not liable at all 
for damages caused to the building of his neigh¬ 
bour. (R C. Mitter, /.) Bengal Provincial 
Ry. Co., Ltd v. Rajtani Kanta De. 63 Cal. 441 
=165 I C. 371=9 R.C. 394=62 C.L.J. 283=A. 
I.R. 1936 Cal. 564. 

Light and air. 

- Light and air — Injunction—When to he 

granted. 

Even though a right of easement of light and 
air is established, a person is not entitled to an 
injunction unless the disturbance of his easement 
appreciably and materially affects his enjoyment 
of the building in respect of which the easement 
is claimed. {Rupchand Bilarani, Ag. J.C. and 
Lobo,A.J.C.) Hokomal Lakhmi Chand v. 
Tarachand Topandas. 173 I.C. 380=10 R.S. 
209=A.I.R. 1938 Sind. 37. 

Light and air—Law as to—Reference to 
English statutes and decisions—Value of. 

In the case of a suit relating to an easement of 
light and air, reference to reported cases is neces¬ 
sarily of little value, because, whether or not the 
disturbance of an easement of light and air 
amounts to a nuisance, depends entirely on the 
facts and circumstances of each particular case. 
So also, as the law relating to easements in 
British India is governed very largely, if not 
entirely, by the Easements Act in those provinces 
to which 'it has been made applicable, it is of 
little practical use to refer to the provisions of 
the English statute and decisions in English 
cases, in a matter relating to easements. {Lobo, 
7.) Abdullah Haroon v. Municipal Corpora¬ 
tion. Karachi. 179 I C. 884=11 R.S. 157=A.I. 
R. 1939 Sind 39. 

- —Light and air—Party wall^Windows or 

openings in—Easement of hght and air through 
—Acquisition by prescription—Rule as to—One 
co~owner raising joint wall—Effect of—Building 
by one co-owner blocking up apertures — Per¬ 
missibility. 

The principle [that easement of light and air 
through windows opened in a joint wall cannot be 
acquired by prescription] cannot apply where the 
whole wall to its full height is not proved to be 
joint. The party who wants the whole wall to be 
treated as a joint wall must establish that there 
was a party wall in the beginning and that it had 
been subsequently raised by the other co-owner 
or that there was an agreement to treat the whole 
wall as joint. If the wall exists from the begin¬ 
ning and there are ancient apertures in it before 
the other house is built, they cannot be blocked 
up unless there is an agreement to close them 
when the other house is raised and the agreement 
to treat the lower part of the wall as joint would 
not have the effect of extinguishing the already- 
acquired easement of light and air through the 
windows in the upper wall. {Divatia, J.) Ratan* 
GAVRi V, Manilal Mahipatram. I.L.R. (1940) 
Bom. 140=187 I.C. 717=12 R.B. 476=42 Bom 
L.R. 186=A.I.R. 1940 Bom. 153. 

- —Light and air—Plaintiff seeking injunction 

—Power of Court to direct enquiry as to dama¬ 
ges. 

Where in a suit relating to an easement of light 
and air, the plaintiff seeks an injunction restrain¬ 
ing the defendant from interfering with his right. 


'EASEMENT. 

the (Tourt is entitled, in a proper case, to order an 
enquiry as to damages, even though it holds that 
the plaintiff is not entitled to injunction. No 
such enquiry can however be ordered when the 
plaintiff has not proved any damage. yLobOt J.) 
Abdulla Haroon v. Municipal Corporation, 
Karachi. 179 IC. 884=11 R.S. 157=A.I.R. 
1939 Sind 39. 

■ Light and air—Right of owner of dominant 
heritage—Infringement—What constitutes —5Mb- 
stantial damage. 

The owner of a dominant heritage has no abso¬ 
lute right to the access of light and air to 
windows and apertures, and is not entitled to 
compensation by way of injunction or otherwise 
for the disturbance of an easement, unless he has 
sustained substantial damage; that substantial 
I damage must be a diminution of the value of the 
. dominant heritage, or of the utility thereof, 

I material interference with the physical comfort 
I of persons using the dominant heritage, a mate¬ 
rial interference with the use of the dominant 
heritage in as beneficial a manner as it had been 
j used before such interference. An owner of 
ancient lights is entitled to sufficient light accor¬ 
ding to the ordinary notions of mankind for the 
comfortable use arid enjoyment of his house as a 
; dwelling house, if it is a dwelling house, or for 
the beneficial use and occupation of the house if 
it is a warehouse, a shop or other place of busi¬ 
ness. So also, to constitute an infringment of an 
easernent of light and air, there must be a sub¬ 
stantial privation of light and air enough to ren¬ 
der the occupation of the house uncomfortable 
according to . the ordinary notions of mankind 
and (in the case of business premises) to prevent 
the plaintiff from carrying on his business as 
beneficially as before. {Lobo, /.) Abdulla 
Haroon v. Municipal Corporation, Karachi. 
179 I.C. 884=11 R,S. 157=A.I.R. 1939 Sind 
39. 

I Natural right. 

—I- Natural right—Higher and lozver land — 

Right of owner of former to drain off zvater on 
to lower land—Nature and extent of. 

There is a natural right of drainage from 
higher lands to lower lands of water flowing in 
the usual course of nature and in undefined chan¬ 
nels such a right to drain off is an incidence of 
ownership of land and is not an easement to be 
acquired by user. The owner of the lower land 
is not entitled to deal with his land so as to 
obstruct the flow of water from the higher land. 
This principle applies not only to lands situate in 
the country but also to lands in towns. The 
owner of the higher land can collect the water 
falling on his land and let It out in a channel or 
through apertures in the bund, provided only 
that he does not do so to hurt or damage the lower 
land, in other words, the exercise of the right 
should not be made more burdensome to the 
owner of the lower land than it was before. But 
it is within the right of the owner of the higher 
land to introduce water which was foreign to the 
land, for example by procuring a pipe supply or 
draining another water shed or water which has 
come artificially therein. {Abdul Ghani and 
Singaravelu Mudaliar, JJ.) Hanumanthappa v. 
Shadakshrappa. 17 Mys. L.J. 123=44 Mys.H. 
C.R.105. 
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EASEMENT. 


Notural Right—Right of passage^ or to 
light and air. 

The law does not know of any natural right 
apart from a right of easement with reference to 
a right of passage or right to light and air. No 
one can claim any natural right against another 
unless he establishes an easement to that effect. 
iPandrang Row, J) Maha Boob Khan Sahib 
V. Govindarajulu Naidu. 160 I.C. 955=8 R M 
735=A.I.R. 1936 Mad. 142. 

—Natural right—Right to discharge water on 
land on lower level. 

The owner of a plot of land on a higher level 
has, as a natural right and as an incident to the 
ownership of the plot, the right to discharge 
water upon an adjacent plot of land lying on the 
lower level. {Fazl AH, J.) Sheogulam Singh v 
Rambahadur Singh. 174 I.C. 710=4 BR 479 
=10 R.P. 545=A.I.R. 1938 Pat. 73. 

Nature of right—Enjoyment for lesser 
than statutory perxod^If can confer right of 
action against trespasser. 

Easements are not capable of being possessed 
and unless such rights have ripened into pre¬ 
scriptive rights recognized by law, mere enjoy¬ 
ment for anything less than the statutory period 
does not confer on the enjoyer a right to main¬ 
tain an action against a trespasser interfering 
with his er joyment. {Radha Krishna, J.) Mada- 
rooKhanz;. Munawar Khan. 184 I.C. 870= 
12R.O 169=1939 O.L.R. 677=1939 A.W R. 
(C.C ) 261=1939 O.W.N. 992=1939 O A. 800 
=A.I.R. 1940 Oudh 111. 

- '^Natural right—Right of ozvner of upper 
to drain off surplus rain water to lower land 
—Nature and extent of—^If an incident of owners 
ship of land—Acquisition by user—If necessary. 

The right of the owner of a higher land to 
drain off its surplus rain water through the adja¬ 
cent owner’s ground is an incident of the owner¬ 
ship of land in this country, and need not be 
acquired by long user; and if the owner of the 
land at the lower level raises any obstruction to 
the natural flow of the water, he would be res¬ 
trained if it causes or tends to cause damage to 
the owner of the land on the higher level. 

must not be increased by 
artificial means, it is not necessary that the flow 
rnust be a flow permitted to go naturally over 
the whole surface* The owner of the superior 
tenement can, on the other hand, in the natural 
use of his property for draining or otherwise ira* 
P/'oving it, collect the water into one body and 
thus discharge it, and the owner of the inferior 
tenement is, without the positive constitution of 
any servitude bound to receive that body of 
water on his property. {Rotuland, J.) Bajpati 
Narayan Singh v Kirit Narayan Singh 173 
I.C. 599=10 R.P. 424=4 B R. 299=18 Pat.L T 
806=1937 P.W.N 578=A.I.R. 1938 Pat. 71. 


Nature of claim. 
‘Nature of claim 


The claim in respect of an easement is not in 
compatible with a claim of ownership. (Grille 
J.) Secretaryof State v. Nacorao Tanko I 
L.R. (1939) Nag. 206=179 I.C. 711=11 RN 

313=A.I.R. 1938 Nag. 415. 

^ ^ ^ Public pathway. 

Pathway-^Presumption from user 
Where a pathway has been used by all the 

residents of the village and on both sides of it 


easement. 


abut houses of the residents of the village, the 
presumption is that the passage has been kept for 
the common use of the residents of the village 
and is, therefore, a public pathway. Under such 
circumstances there must be a presumption of 
dedication of the land under the passage for 
public pathway. User for any number of years 

establish a right to pass over 
the public pathway. User, on the other hand, is 
merely an evidence of original dedication in such 
cases. (JaiLal J.) Usman v. Kahmet 165 1. 
C. 329=9 R.L. 241=38 P.L.R. 500=A.I.R 1936 
Lah. 797. 
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use—existence 


- ruunc painway—Ktgnt .,.,v 

of dominant tenement—If necessary. 

A right of easement is claimable on the land of 
another by the owner of land. It is not a per¬ 
sonal right but it attaches to land and is exercis¬ 
able over another’s land. A public pathway, 
however, may be on another’s land but the exer¬ 
cise of a right of passage over it does not neces¬ 
sarily require that the person claiming it must 
prove that he is the owner of some land. In 
other words, the existence of a dominant tene¬ 
ment is not necessary. (Jai Lai, J.) Usman z/. 
Kahm^ 165 I.C. 329=9 R.L. 241=38 P.L R. 
500=A.I.R. 1936 Lah. 797 


^ Quasi easement. 

——Quasi easements — Haveli — Right in-- 
isature of-^Open courtyard common to buildings 
f<i9ht of Purchaser of plot to build and open 
windows doors. 

A haveli is not like property held jointly in co- 
®.'^^®**ship in the sense that all the rules and in¬ 
cidents of joint property are applicable to it, 
where any co-owner may alienate his rights 
therein, for such a power of alienation would 
immediately defeat the very object of maintain¬ 
ing a haveli. The law of easements as such can¬ 
not be applied to a haveli, for an easement predi- 
a dominant and a servient tenement vested 
in different persons. The rights of the owners 
over the haveli partake of the character of ease¬ 
ments. They are quasi easements though not 
easements proper, the nature and extent of such 
rights being regulated by custom. Such rights 
can in law and in the nature of things only be 
attached to immovable property and can only be 
enjoyed by the owners of such property qua 
owners. There was a Shingrapota Brahmins’ 
haveli, entirely enclosed by buildings built orig- 
mally by the inter-related Shingrapota Brahmins, 
with the intention that the open space should 

courtyard to which they 
should all have access and over which they should 
all have rights of enjoyment consistent with 
each others convenience. To the north of the 

i though abutting on the 

haveli. had a building thereon which did -flot 
originally open on to the haveli. This building 
was by a non-Shingrapota Brahmin, who 

owned a building encircling the haveli. He. on 
the same site, built a new house, with doors and 
windows overlooking the haveli and a door on 
ground floor providing entrance from the haveli. 
ihe owners of the buildings enclosing the haveli 
brought a suit for a declaration that the non- 
ohingrapota Brahmin house owner could not 
open doors, etc., on the side of the haveli or build 

over it and for an injunction directing 
the defendant to close the doors, etc. The lower 
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Court dismissed the suit on the ground that the 
defendant as owner of the house which abutted 
on and opened on to the haveli, had a personal 
right of ownership in the haveli which he could 
exercise in respect of the new plot, which he had 
purchased and which abutted on the haveli. 

HWd, that the original owner of the plot hav¬ 
ing enjoyed no rights in the haveli qua the plot, 
could and did convey none to the defendant. By 
opening doors, etc., the defendant had materially 
affected its privacy and placed an additional 
burden on the restricted use of the haveli. Hence 
the plaintiffs were entitled to the relief asked for. 
{Dadiba C. Mehta and Lobo, JJ ) Saligram v. 
Bansiram. 176 I.C. 966=11 R.S. 43=A.I.R. 
1938 Sind 145. 

Right of privacy. 

- ’Right of privacy. 

It is the legal right of a person to open a door 
or an aperture in his own wall and that any person 
who suffers any discomfort or inconvenience 
thereby has equally a right to’ raise a wall or 
other obstruction on his own land against such 
door or aperture except, of course, where the 
right to open them has already been acquired as 
an easement (Ranjitmal, J.) Deoraj v. Ladu- 
RAM, 1939 M.L.R. 150 (Civ.). 

- -Right of privacy—Acquisition of. 

There is no inherent right of privacy attaching 
to any property and this is specially so in a town. 
Such a right must be acquired either by usage or 
by grant. (Jai Lai, J.) Hafiz Ullah v. Mohd. 
Hussain. 40 P.L.R. 483. 

Right of way. 

Right of way—Long user ^Presumption of 
legal origin for the right. 

Where a passage has been found to have been 
used openly, uninterruptedly and peaceably for 
about 50 years, it can be presumed that the right 
had a legal origin and that those using it had a 
right to use it. {Thom, CJ. and Ganga Nath, /.) 
Ram Kali v. Munna Lal. I.L.R. (1939) All, 
754=184 X.C. 620=12 R A. 260=1939 A L.J.- 
821=1939 A.W.R. (H.C ) 515=1939 R.D. 390= 
A.I.R. 1939 All. 586. 

•Right of way—Public pathway—Dedication 
—Presumption from user—Length of time neces¬ 
sary. 

U.ser from time immemorial may no doubt 
give rise to a presumption of a lost grant or 
public dedication of a right of way. But user 
short of that may also be the foundation of such 
a presumption. For the purpose of presuming 
dedication, there can be no hard and fast rule as 
to the length of time for which the user must be 
proved. Whether or not dedication may be pre¬ 
sumed, really depends upon the facts and circum¬ 
stances of each case. The mere fact that user 
has not been proved for a long series of years 
may not always be a conclusive reason for shutt¬ 
ing out such a presumption. {Biswas,/.) Jamini 
Ranjan V. Promode Ranjan. 44 C.W.N. 1029. 

- ^Right of way—Right of way existing over 

one part of tenement for use of another part — 
Implied grant of such right on severance—Extent 
of right—Right to use it as methor passage. 

It is true that an owner can subject one part of 
his property by a quasi-easement in favour of 
another part and if afterwards he alienates a 
portion of his land, the purchaser takes the por- 
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tion with all the convenience or quasi-easements 
which the proprietor has attached to it. But this 
applies only when the quasi-easements are con¬ 
tinuous and apparent. There could be no implied 
grant where the easements are not continuous 
and non-apparent. A right of way is neither 
continuou.s, nor always an apparent easement, 
and hence would not ordinarily come under the 
above rule. Exception is no doubt made in 
certain cases where there is a “formed road" 
existing over one part of the tenement for the 
apparent use of another portion or there is “some 
permanence in the adaptation of the tenement" 
from which continuity may be inferred, but 
barring these exceptions an ordinary right of way 
would not pass on severance unless language is 
used by the grantor to create a fresh easement. 
Where, however, a deed of conveyance describes 
the property conveyed as bounded by a common 
passage, an implied grant of a right of passage 
may be presumed, and the extent of such right 
has got to be gaihered from the language of the 
document, as well as from the surrounding cir¬ 
cumstances of the case. Ordinarily such right of 
passage does not include the right to use it as a 
methor passage for the cleansing of a privy. 
{Mukherjea, J.) Annapurna Dutta t». Santosh 
Kumar Sett. I.L.R. (1937) 2 Cal. 727=176 I. 
C. 54=11 R C. 33=69 C.L.J. 557=41 C.W.N. 
1169=A.I.R 1937 Cal 661. 

Riparion owners. 

— ■ Riparian owners—Rights of—Natural stream 
—Interception of flow of water by upper riparian 
owner—Stream and feeding tributaries flowing in 
well-defined channels—Right of lower owner to 
sue for mandatory injunction, 

A riparian owner is not entitled to impound 
the water flowing in defined and natural channels, 
but is entitled only to use it as it passes. The 
rights of a riparian owner are subject to the 
right of a lower riparian owner to have the 
water of the channels or streams flow in the 
customary manner down to him. Interference 
with such flow is an actionable wrong especially 
where the flow is totally cut off. A stream P 
taking its course in a jeroyati village of the zamin 
of the plaintiff, passed through the defendants' 
mukhasa village, and during its passage through 
the said villages, received tributary supplies from 
other streams which took their rise entirely with¬ 
in the defendants' village. The defendants inter¬ 
cepted the courses of some of these tributary 
streams and put up a long bund so as to form a 
tank, thereby cutting off the supply of water 
which was formerly flowing through these 
streams into the stream, P. It was found as a 
fact that the course of the stream was diverted 
towards the west and that the diversion caused 
damage to the plaintiff’s lands. The tank and the 
stream P which supplied it belonged both to the 
plaintiff and the defendants and the water of the 
tributaries was flowing in well-defined channels, 
and these were natural streams. 

Held, that the defendants were only riparian 
owners and that the fact that the rise of the 
tributaries and their course lay entirely within 
their lands did not improve their position, and 
the plaintiff was therefore entitled to have the 
water flowing in its accustomed course not only 
through the stream P, but also through the tribu¬ 
taries feeding it. The plaintiff's suit for injunc- 
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tion to compel the defendants to remove the 
obstruction to the courses of the natural streams 
and to close the portion of the channels newly 
directed towards the west and to restore it to its 
original condition, is therefore maintainable, 
though the interception was more than two years 
before suit. {Burn, King and Venkataramana 
RaO,JJ.) JAGANNADHARAJU V. RaJA OF VlZIA- 
NAGARAM. I.L.R, (1937) Mad. 510=168 I C 337 
=1937 MW.N. 59=45 L.W. 188=9 R.M. 568 
=A.IR. 1937 Mad. 310=(1937) 1 M.L.J. 216 
(F.B.) 

Suit—Parties. 

- -^Suit to establish — Parties—Dominant and 

servient tenements owned by several persons. 

To a suit by one of the owners of a dominant 
tenement to establish an easement right and for 
removal of an obstruction, the other owners of 
the dominant tenement are not necessary parties. 
If they do not feel aggrieved by the obstruction* 
it is not necessary that they must join with the 
plaintiff in the suit. As regards the servient 
owners, it is not necessary that all of them should 
be made parties. Where it is not suggested that 
any of them who have been left out was a party 
to the act of obstruction complained of or was in 
any way resisting the plaintiff's claim for ease¬ 
ment, their absence is in no way fatal to the 
plaintiff's suit. {Mukherjea^ /.) Kedaruddin 
Ahamed V. Samsur Mata. 10 R C. 54=169 I C 
771=41 C.W.N. 769=A I.R 1937 Cal. 355. 

Water rights. 

—I—;“Water rights—Customary right and pres¬ 
criptive right—Distinction. See Water Rights 
—Irrigation Channel. 71 M.L.J. 268. 

Water rights—Customary right of ryot- 
wari holder as against Government and private 
parties—Interference with right to supply of 
water for irrigation—Actionability—Proof of 
damage. See W'^ater rights — Ryotwari 
HOLDERS. 43 L.W. 330. 

-Water rights—Public stream—Irrigation 

channel—Prescriptive rights—If can be acquired 
by ryot as against Government. See Water 
rights— Public stream. 71 M.L.J. 268. 

- ^IVater rights^Public stream—Government 

putting up dam across public river and using zvater 
not for riparian tenement but for filling tank at a 
distance—Nature of right—Acquisition by pres- 
crxption—Extent of right—Limit to enjoyment — 
Right of lower riparian ozvner to undiminished 
supply—Accumulation of silt over dam obstruct¬ 
ing free flow of water^Suit by loiver riparian 
owner-^Limitation^*'Continuing wrong** 

Where the Government as upper riparian 
owner seeks to use the waters of a public stream 
not for a riparian tenement, but for the purpose 
of filling a tank situate at a long distance, by 
putting up a permanent dam across the river, the 
right to divert water to such a lank in such 
manner is in the nature of easement and not a 
riparian right. The lower riparian owner is 

therefore entitled to insist that there should be 

no excessive user and that the easement should 
be enjoyed in a manner consistent with his rights 
and without increasing the burden of the ease¬ 
ment. If the Government claims the easement 
by prescription, it is for the Government to show 
the extent of the prescriptive right. The burden 
js not on the lower riparian owner in an action 
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by him against the Government on the ground of 
excessive user, to prove that he has suffered 
damages as a result of any specific act of the 
Government. The suit cannot be regarded as one 
between two riparian proprietors. If it is proved 
that silt has accumulated over or near the dam in 
a way calculated to obstruct the natural flow of 
water over the dam, the plaintiff (lower riparian 
owner) is entitled to relief against the defendant 
(Government) unless the latter can show that 
^e plaintiff's remedy is barred bv limitation. 
1 he obstruction caused to the free flow of water 
in the river by such accumulation amounts to a 
nuisance,' and the riparian owner who is injured 
thereby may take steps to abate it even by goings 
on the other person’s land, if only he can do it 
peacefully. If this is not permitted, his remedy 
IS to sue^ for an injunction and damages. The 
position is the same even when natural causes 
combine with the existence of the dam to bring 
about the obstruction. The fact that the Govern¬ 
ment has acquired a right by prescription to 
maintain the dam would not give the Government 
any immunity in respect of all other obstructions 
that may arise in the natural course of things by 
reason of the existence of the dam. Nor can a 
plea of limitation be raised in respect of the 
removal of such obstruction. The injury caused 
to the lower riparian owner by such obstructions 
is in the nature of a "continuing wrong" within 
the meaning of S. 23, Limitation Act, and the 
lower riparian owner would have a cause of action 
accruing de dte in diem until the opposing party 
acquires a prescriptive right to maintain the ob¬ 
struction. It IS also very doubtful whether a 

prescriptive right could be acquired at all in res¬ 
pect of a sbMting or changing mass like silt accu¬ 
mulation. The acquisition by the Government of 

a prescnptive right to maintain the dam will not 

of Itself entitle them to all the waters intercepted 
by the dam, but only to such water as they have 
been accustomed to take. If they are entitled to 
draw \\^ter through a channel with certain dimen¬ 
sions. they cannot enlarge the dimensions of that 
channel {Varadachariar and Mockett, JJ.) Secre- 

State V. Zemindar OF Saptur. 174 I 
C. 229—10 R.M. 676=46 L.W. 862=1936 M W 
N. 948 (2)=A.I.R. 1938 Mad. 180. 

-- -Water rights—Ryotwari lands—Right of 

tenant—Customary mode of supply—Natural 
stream—Water diverted by ryots of village and 
used for wet cultivation on large scale over 30 
years with the consent and approval of Govern- 

y.f-:^fff<^!~^*^terference by ryots of another 

village—Actionability—Right to sue for injunc- 

ttott. 

A ryot in respect of ryotwari lands is entitled 

to receive from the Government a supply of water 
necessary and sufficient for the irrigation of his 
registered wet fields. The Government have got 
he right to regulate the method and manner of 
supply. But as an incident to the tenure there is a 
right in the ryot to receive the said water. Where 

1QA1 stream which was until 

toyo falling into Thangal and exclusively used by 
the ryots of a village, was diverted by them in 1893 
into a tank and for over 30yearsithas been the 

customary method to take the water of the stream 
to augment the supply of the tank without which 
1 impossible to cultivate registered wet 

lands under the ayacut of the tank, the Govern- 
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EASEMENTS ACT (1882), S. 1. 

ment must be taken to have impliedly recognised 
this as the customary method of supply for the 
time being for the irrigation of the wet fields. 
The fact that the stream is not shown as the 
source of irrigation in the settlement register can¬ 
not curtail the rights of the ryots. If with the 
consent and approval of Government water had 
been diverted from 1893, and Government chose to 
permit wet cultivation on a large extent knowing 
full well that without the aid of such water it 
would not be possible for the ryots to do so, the 
ryots must be deemed to have a right conferred 
on them by Government, a right to the said water, 
and any interference of such right by any one is 
actionable. The ryots can sue for a declaration 
of their rights and for an injunction restraining 
interference with such rights by the ryots of 
another village. iVefikataramatia Rao, J.) Anna- 
swAMi Naicken v. Manicka Mudaliar. 176 I.C. 
867=11 R M. 182=1937 M.W.N. 817=46 L.W. 
472=A.I.R. 1937 Mad. 957. 

EASjEMENTS ACT (V OF 1882), S. l~Appli~ 
cability — Burma. 

Although the Easements Act does not apply to 
Burma, the Court must have regard to that Act 
while deciding a question relating to an easement. 
{Mosely, J) Tan Sit Shan v. U Po Nyun. 
1940 Rang.L R. 93=185 I C 605=12 R.R. 208= 
A.I.R. 1939 Rang. 421. 

--Ss. 2 (b) and 4— Light for drainage — Ease- 

ment or customary right. 

The customary right referred to in S. 2 (6) of 
the Easements Act must be one which is possessed 
irrespective of immovable property. The right 
for drainage, that is for the water, which is on or 
comes on to the land of a person to flow over 
certain other ground, is a right which is connected 
with the immovable property owned by him. Such 
a right, therefore, does not amount to a custom- 
ary right, but amounts to an easement under S- 4 
of the Easements Act. {Sutaiman, C. /. and 
Bennet. J.) Abdul Karim Khan v. The Mana¬ 
ging Committee, George High School. 166 I C. 
211=9R.A. 376=1937 All L R. 1=1936 A.W.R. 
1011=1936 A.LJ. 1160=A.I.R. 1936 All. 879. 
-S.4— Right of way—Easement with refer¬ 
ence to one building—Same easement, if can be 
claimed with reference to another building at a 
different place. 

Where the easement of a right of way in respect 
of a stair case existed for the benefit of the 
dominant tenement, the upper storey of certain 
shops, and later on a right of way in respect of 
the same staircase but for the benefit of a differ¬ 
ent dominant tenement altogether, namely a mos- 
ue, built in a different place, is claimed, it was 
eld that the owner of a right of way was not 
entitled to transfer the right in such a manner. 
(Bennet and Verma, //.) Anjuman Islamia v. 
RadhayLal. 180 IC. 621=11 R A. 486=1939 
A.W.R. (HC ) 141=1938 A.L.J. 1238=A.I.R. 
1939 All. 194. 

-"S.4 —Right of way—Tenant of one land—If 

can acquire upon another land of his own. 

Although possession of the tenant is the posses¬ 
sion of the landlord, still a tenant of one land 
cannot acquire either for himself, or on behalf of 
his landlord, a right of way, as of right, upon 
another land of his own. (Mosely, J.) TaN Sit 
Shan v. U Po Nyun. 1940 Rang.L.R. 93=185 I. 
C. 605=12 R.R. 208=A.I.R. 1939 Rang. 421. 

Q,. D. II—a 
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-S 4, Expls. 12 and 15— Acquisition of ease¬ 
ment—Right of %vay—Lessee of land for building 
purposes—If can acquire right of way over other 
land of lessor. 

A lessee of land who has taken it for building 
purposes cannot acquire a right of w'ay by ease¬ 
ment over other lands owned by his lessor. Such 
a lessee by reason of his being the owner of the 
materials of the house, would not become an 
owner within the meaning of S. 4 of the Ease¬ 
ments Act, by virtue of Explanation that ‘land' 
includes also things permanently attached to the 
earth. The lessee is not in the position of an 
owner of immovable property under S. 12 for the 
purpose of a right of way. Though he may be an 
owner of immovable property for purpose of 
acquiring easements under the first and second 
paragraphs of S. 15, when a case of right of way 
arises, he comes under the third paragraph of 
S. 15 and anything which lie would acquire would 
be as the person in possession of the land which is 
his site and he would acquire for the benefit of the 
owner of the site. (Bennet, Harries and Bajpai, 
//.) Abdul Rashid v. Braham Saran. I.L.R. 
(1938) All. 538=175 I.C. 227=10 P.A. 653=1938 
A.LR. 383=1938 AW.R. (HC) 319=1938 A. 
L.J. 436=A.I R. 1938 All. 293 (F.B ). 

- -Ss. 4 and 15— Easement—Right to light and 

air—Acquisition as against occupier of land and 
not against owner—If contemplated. 

The Easements Act does not contemplate any 
acquisition of an easement against an occupier of 
land and not against an owner. An easement is 
acquired in the land and not against one or more 
of the persons interested in the land. Under S. 15 
the right acquired by prescription is absolute; it 
is not possible to hold that such a right exists 
only against the occupier and not against the 
owner. The right which is absolute is a right in 
the land itself and an absolute right against all 
persons connected with the land whether as 
owners or as occupiers. Where an easenientof 
light and air is claimed on the ground of 30 years' 
user over land held by a Railway Company, but 
it is found that the land is the property of the 
Government, the claim must fail and cannot suc¬ 
ceed when there is no allegation or proof of 
60years'user; the plaintiff cannot claim on the 
basis of 30 years' user, a right as against the Rail¬ 
way Company as occupier as distinct from the 
Government as owner. (Sulaiman, C. J. and 
Bennet,!,) B. N. W. Railway Co. t/. Munesh- 
WAR Ram. I.L.R. (1937) All. 511=1937 A.W. 
R. 215=1937 A.L.J. 249=169 I.C. 666=1937 A. 
L.R. 586=10 R.A. 67=A.I.R. 1937 All. 428. 

■Ss. 4 and 15—Pankh or projection of roof 
—If easement — Acquisition. 

Aor projection of a roof of a house 
over the neighbouring land is an easement and 
not a trespass or occupation of property giving 
rise to any rights to the property covered by the 
projection by adverse possession. Such a light 
has to be acquired like any other easement by 
grant or prescription, and once it is acquired by 
prescription it becomes absolute under S. 15 of 
the Easements Act. (Broomfield, J.) Shambhu- 
PRASAD V. Lalbhm. 163 I.C. 293=9 R.B. 1=38 
Bom.L.R. 264=A.I.R. 1936 Bom. 219. 

-; —S. 7, Ill. (\)—Right of drainage—Rights and 

obligations of owners of upper and lower lands — 
Principles. 
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There is a natural right of drainage from 
higher lands to lower lands of water flowing in 
the usual course of nature and in undefined chan¬ 
nels. This principle is embodied in Ill. (») to S. 7 
of the Easements Act. But the right of the 
superior proprietor is not quite absolute. It 
would not for instance be within his right to 
introduce water which was foreign to the land. 
Further there is no obligation upon the owner of 
the lower land to submit to an ariiflcial discharge 
of water from his neighbouring lands. When 
land is so located that water naturally or in the 
course of ordinary agricultural operations des¬ 
cends from the estate of the superior proprietor 
to the inferior estate, the owner of the latter 
cannot do anything to prevent the course of such 
water. The upper proprietor may drain his land 
and the proprietor below must receive the water 
so drained ; but the upper proprietor may not by 
adopting a particular system of drainage or by 
introducing alteration in the mode of drainage 
cause the drainage water to flow his neighbour’s 
land in an injurious manner. The upper owner 
further, is not entitled to do anything that will 
throw on the inferior tenement any water which 
would not naturally come there. The upper pro¬ 
prietor has no doubt the right to collect the water 
falling from the higher ground in one body in the 
course of draining the land. But that right is 
again not absolute. That can only be done with¬ 
out hurting the inferior tenement. {Venkatasuhba 
Rao and Abdur Rahman, JJ.) Venkataraya 
Ayyar t;. Sankaran Embrandi. 177 I.C. 425= 
11 R.M. 321=1938 M.W.N. 414=47 L.W. 564= 
A.I.R. 1938 Mad. 649=(1938) 2 M.L.J. 108. 

-S. 7, Ill. (i)— Right to flow water from 

land on higher level—Right to' obstruct. 

The right of every owner of upper land to flow 
water naturally falling on such land and not 
passing in defined channels, to the adjacent lower 
land, is a right ex jure nature and it comes under 
S. 7 (6) of the Easements Act. Until and unless 
anybody acquires any easement to restrict this 
right, it could not be interfered with. (Ganga 
Nath, /.) Jagannath v. Angad. 176 I.C. 107= 

A.L.R. 551=1938 A.L.J. 486= 
1938^W.R. (H.C ) 307=A.I.R. 1938 All. 363. 

S. 7 (b), Ill. (j)— Natural lake or maduga 
belonging to Government bounded by Zamindari 
villages Riparian rights—Right of Zamindar to 
use lake water for irrigation of lands abutting on 
the lake free of charge—Right o1 Government to 
levy water cess. 

The existence of riparian rights in respect of 
natural lakes is recognised in III. (/) to S. 7 (5) 
of the Easements Act and such rights therefore 
exist in respect of natural lakes no less than in 
respect of natural streams, and the same limits 
^PPly both cases. Where a maduga or natural 
lake belonging to Government is bounded on all 
sides by Zamindari villages, the villages being 
included in the Zamindtris at the time of the 
Permanent Settlement, the riparian rights in res¬ 
pect of the lands abutting on the lake must be 
deemed to have passed along with the lands. 
Rights of a riparian owner in India include rights 
to take free of charge reasonable quantity of 
water for purposes of irrigation. When the lands 
abutting on the maduga or lake are irrigated bv 
the wafer of the lake, the Government has no 
authority to levy irrigation cess from the Zarain- 
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dar owning the lands. (Pandurang Row, /.) 
Secretary OF State v Somayya. 163 IC. 87=8 

R. M. 1085=1936 M.W.N. 417=43 L W. 761= 

AI. R. 1936 Mad. 550. 


- “S. 7 (b)— Right to let surface drainage 

water to neighbour's land—Easement in restric¬ 
tion of such right. 

Every landowner has a natural right to deal 
with his surface drainage water as he pleases ; he 
can collect it and use it on his own land or he can 
let it find its way by gravitation to his neighbours 
land if that is at a lower level than his own land ; 
but the owner of the lower land may acquire by 
prescription, as an easement restricting this 
natural right the right to throw water back to the 
land at a higher level. Hence where the owner of 
the lower land has acquired an easement to res¬ 
trict the natural flow to such an extent as it may 
be restricted by a bund which has been in exis¬ 
tence for over 25 years, the owner of the higher 
land cannot claim to breach the bund at a parti¬ 
cular point to let out the water unless he has 
acquired such a right as an easement. Wright v. 
Howard, 24 R.R. 169; 1 Mad. 335 and 24 Cal. 865, 
Rel. on. {Dunkley.J.) U Po Thet v. A.L. S. 
P. L. Chettyar Firm. 14 Rang. 544=163 I.C. 
453=9 R.R. 23=A.l R. 1936 Rang. 282. 

- S. 12— Acquisition of easement—Right of 

way—Enjoyment through tenant—Length of en¬ 
joyment — Computation—Period of tenancy, if to 
be excluded. 

Where a common third person is a tenant of 
both the plaintifl’s and defendant’s shops and the 
plaintiff through his shop claims a right of way 
over the land of the defendant, it is not open to 
the defendant to contend that the period during 
which the said third person was a tenant of the 
defendant and the plaintiff should be excluded 
from the period of 20 years during which the 
plaintiff claims to have enjoyed the right of way. 
{Bennet and Verma, JJ.) Nasir Uddin Haider v. 
Raghubir Prasad. 182 I.C. 452=12 R.A. 22= 
1939 A.L.J 68=1939 A.W.R. (H.C.) 129=A.I. 
R. 1939 All. 339. 

- S. 12—Easements—Who can acquire— 

Owner of immovable property—Claimant lessee 
of land for building purposes—If can acquire 
right of way. See Easements Act, Ss. 4, Expl. 
12 AND 15. 1938 A.L.J. 436 (F B.). 

■ Ss. 12 and 15— Easements—Who can ac¬ 
quire—Right of way—User by visitors to domi¬ 
nant heritage—If can confer right on owner of 
dominant heritage. 

According to S. 12 of the Easements Act, it is 
the owner of the immovable property who alone 
can acquire an endorsement. A right of way or 
other easement mentioned in S. 15 of the Act 
inust have been enjoyed in the manner laid down 
therein by the owner or occupier of the dominant 
heritage. As such the user of a particular path¬ 
way by the visitors to the dominant heritage 
could not confer a right of way in respect of it on 
the owner of the dominant heritage. (Bennet and 
Kermo,//,) Lallu Mal v. Aziz Fatima. 179 
I C. 633=11 R.A. 373=1938 A.W.R. (H.C.) 
795=1938 A.L J. 1142=A.I.R. 1939 All. 90. 

- Ss. 12 and 15—Lessee of land erecting 
Itouse thereon—Acquisition of easements by— 
Benefit of—Right of owner of site. 

In the case of a lessee of a site, who is also the 
owner of the house which he has built thereon. 
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so far as the use of light or air or support for 
his building is concerned, he is an owner of 
the building and may, under the first two 
paragraphs of S. 15, Easements Act, acquire 
such easements, and he would not acquire them 
for any one except himself under S. 12, Ease¬ 
ments Act. But when the question arises of a 
right of way or a right to flow of water he comes 
under paragraph 3 of S. 15 and anything which 
he would acquire, would be as the person in pos¬ 
session of the land which is his site, and he 
would acquire on behalf and for the benefit of 
the owner of the site. {Loho, /.) Abdulla 
Haroon V. Municipal Corporation, Karachi. 
179 I.C. 884=11 R.S. 157=A.I R. 1939 Sind 39. 
-S. 13— Easement of necessity — Mere incon¬ 
venience, if sufficient. 

It is not enough to show that in the absence of 
an easement there would be inconvenience felt, 
but it should be shown that there is an absolute 
necessity of the easement for the enjoyment of 
the property. (Pandrang Row, /.) Mahaboob 
Khan Sahib v, Govindarajulu Naidu. 160 I.C. 
955=8 R.M. 735=A.I.R. 1936 Mad. 142. 

■S. 13— Easement of necessity—Right of 
way—Requisites to be proved. 

In order to claim a right of way as an ease¬ 
ment of necessity, it must be shown that it is one 
without which the property retained upon a seve¬ 
rance cannot be used at all. It is not enough, if 
it is shown that it is merely nece^sary to the rea¬ 
sonable enjoyment of the property, (Dhavle, /.) 
Ramanandan Marwari V. Ramjiban Marwari. 
178 I C. 803=5 B.R. 140=11 R.P. 296=A.I.R. 
1939 Pat. 164. 

--S. 13— Easement of necessity — What is. 

An easement of necessity is one without which 
the property retained upon the severance cannot 
be used at all; it is not one which is merely neces¬ 
sary to the reasonable enjoyment of that pro¬ 
perty. (Niyogi, /.) Rajlu Naidu v. Mai ak. I. 
Lr. (1939) Nag. 580=186 I.C. 155=12 R.N. 
187=1939 N.L. J. 297=A.I.R. 1939 Nag. 197. 

— S. 13— Person building on extreme limit of 
his land—Right to go on neighbour's courtyard to 
carry on building operations. 

A person who builds on the extreme limit of 
the boundaries of his land has no legal right to 
compel his neighbour to allow him or his work¬ 
men to pass through his courtyard or to carry on 
building operations from there without his per¬ 
mission, unless he has acquired an easement by 20 
years' uninterrupted user. No easement of 
necessity could possibly be acquired by him, if 
the two tenements were never owned by one per¬ 
son. (Tek Chand, J.) Asmat Ullah v. Rahmat 
Ullah. 171 I.C. 40=10 R L. 157 (1)=39 P.L. 
R. 66=A.I R. 1937 Lah. 320. 

-Ss. 13, 24, 25 and 27—Scope--Right of 

support to building—Nature of—If natural right 
—First floor and ground floor of same building 
belonging to different owner—Right of owner of 
first floor to support from ground floor—Right 
to enter upon ground floor—Liability of owner 
of ground floor—Extent of. 

A house was originally partitioned between two 
brothers, one of whom got the ground floor and 
the other the first floor. Subsequently the 
ground floor became vested in the defendant and 
the first floor in the plaintiff. The plaintiff 
claimed that as owner of the first floor he was 
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entitled to the right of support from the ground 
floor and other attendant rights. 

Held, that the plaintiff was entitled to support 
to his first floor from the ground floor of the 
defendant, but that the defendant was not liable 
to keep the ground floor in repair in order to make 
this right of support effective but that the plain¬ 
tiff could enter upon the ground floor for the 
purpose himself of doing the necessary repairs 
and the Court would grant an injunction to pro¬ 
tect those rights. This right of support is an ease¬ 
ment and not a natural right There cannot be a 
natural right of support for something which 
itself has no natural existence. {Beaumont, C.J. 
and Rangnekar, J.) Fidaalli Mulla v. Akbar- 
ALLI Kadarbhai. I.L.R. (1939) Bom. 375=182 I. 
C. 731=12 R.B. 36=41 Bom. L.R. 387=A.I.R. 
1939 Bom. 210 

—S. 13 (a)— Easement of necessity—Right 
of way—Conditions of. 

The easement contemplated by S. 13 (o). Ease¬ 
ments Act, must be absolutely necessary for the 
enjoyment of the subject of transfer or bequest. 
Where a plaintiff claims a right of way over a 
stair case as an easement of necessity and it is 
found that the plaintiff can have another access 
to the upper storey of his house by constructing 
one or more stair-cases, the casement not being 
absolutely necessary for the enjoyment of the 
property cannot be granted as a necessary ease¬ 
ment. {Grxier, /.) Ahmad Ah Fakruddin v. 
Dhondba D.asrath. I.L.R. (1937) Nag. 204=171 
I.C. 496=10 R.N. 114=A.I.R. 1937 Nag. 179. 

-S 13(a)— Transferee of plots for building 

purposes—Right of lateral support for the build¬ 
ing against adjacent plots. 

On a severance of tenements, the transferee of 
plots sold for building purposes acquires as an 
easement under the provisions of S. 13 (o) of the 
Easements Act the right of lateral support for 
the building which is'intended to be constructed on 
the plots sold, against the adjoining plots of the 
severed property. {Srivastava, Ag.C.J. and 
Zta-ul-Hasan, J.) Sri Nath v. Kedar Nath 
Puri. 164 I.C 1025=9 R.O 122=1936 O.W.N. 
865=1936 O L.R. 540=A.I.R. 1937 Oudh 57. 

-S. 13 (c)— Easement of necessity — When 

can be granted. 

An easement of necessity is not to be granted 
merely on the ground of convenience or advan¬ 
tage, but solely on the ground of absolute neces¬ 
sity. {Nanavutty and Zia-ul-Hasan, JJ.) 7akia 
Begum v. The Lucknow Improvement Trust. 
13 Luck. 192=167 I.C. 414=9 R.O. 382=1937 
O.W.N. 252=1937 O.L.R. 115=A.I.R. 1937 
Oudh 263. 

—S. 13 (e)— Applicability — Test — Partition 
of land into two contiguous plots A and B—Be¬ 
fore partition owner of A using passage over B 
to join Public road—Another passage existing — 
Claim to easement of necessity—Maintainability. 

Under S. 13 (e) there is no question of what 
was the practice at the time of partition, but what 
were the necessities of the case at the time of 
partition. So where a piece of land is parti¬ 
tioned into two contiguous plots A and B and 
before partition owner of A was using B land 
to pass over to a public road, but there was 
also another passage for the owner of A to 
do so without passing over B land, the owner 
of A cannot claim an easement of necessity 
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easements act (1882), S. 15. 

T T R ^ Narsidas. 

A.1,R. 1936 Nag. 182. 

j~ ^^—/fcqttisiiion of rig/t/—Mokarrari 

leaseholder—-!f can acquire easement against 

another such leaseholder holding under same 
landlord. 

A mokarrari leaseholder cannot acquire a right 
of easement by virtue of prescription over the 
land of another mokarrari leaseholder holding 
under the same landlord. (Edgley. /.) Abdul 

I.L.R. (1937) 1 Cal 
Ca^l~572^ ^ 320=10 R.C. 366=A.I.R. 1937 

^5 Applicability — Conditions—Period 
of enjoyment by predecessor in interest—If can 
be tacked on to that of successor-in-interest. 

It IS open to the Courts to recognise acquisi¬ 
tion of the easement by the claimant if he could 
prove continuous enjoyment for the requisite 
period by himself or his immediate predecessor in 
?. the property. (Niyo<7i. 7.) Nago 

P ^ 921=9 R.N. 277:zzA.I. 

K. 1937 Nag. 38. 

lish Law of-Eng- 

the expression “as of 
right which appears both in S. 26. Limitation 

Act. and b. 15, Easements Act, should not receive 

Vp z.® ^"terpretation as in English Law. 

iPupchandBtlaram and Mehta. A.J.Cst) Mowloo 

-R^R c S.L.R. 32=163 I.C. 137 

—8 R.S. 18o=A.I.R. 1936 Sind 61 . 

77777 ^' Requirements to be 

fulfilled—Onus. 

Under S. 15 of the Easements Act there are 
two requirements to be fulfilled : first the enjoy- 
nient must be up to within two years of the date 
ot suit and secondly that up to that time it must 
have been enjoyed for 20 years and without inter¬ 
ruption. The period of enjoyment up to within 
tWo years of the suit need not be a period of ac¬ 
tual user up to the last moment, provided the 
absence of user does not amount to absence of 

enjoyment; whether it does or not is a question 

which depends on the facts of each case. The 
onus is on the person claiming the easement to 
prove the user. If there is not merely non-user 
put actual abandonment, then the person claiming 
the easement cannot succeed. {Hamilton, /.) 
L^RAj Singh v. Ram Sahai Singh. 15 Luck. 

^ 830=12 R O. 349=1940 A.W.R. 

(C.C.) 130=1940 O.L.R. 164=1940 O A. 251= 
1940 O.W.N. 267=A.I.R. 1940 Oudh 197. 

-— **Any other ease* 

—Right to throw filthy water on to neigh^ 
hours land — Acquisition—Exercise of right for 
less than statutory period—Right of injured party 
to sue for injunction—Delay in suing—If bar to 

injunction—Nuisance—Remedy. 

T^®*‘^8ht of throwing filthy water on to a 
neighbour's land is an easement which can be ac¬ 
quired either by express grant or under S. 15 of 
the Easements Act by prescription ; the words 

any other easement” in the section are compre¬ 
hensive enough to include such a right. Where 

acquired, e.g., where the 
right has not been exercised for the requisite 
statutory period, the act of polluting amounts to a 
nuisance which is actionable. The injured party 
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has his remedy and can sue for an injunction 
without taking steps to abate the nuisance. The 

^ suing will 

not disentitle him to an injunction, where th^ 

situation of the parties has in no substantial way 

peen altered either by delay or by anything done in 

the interval. {Venkatasubba Rao J) Rama- 

suBBiERz; Mahomed Khan Sahib 173 1.0 705= 

10 R.M. 630=46 L.W. 466=1937 M W N 690— 

A.I.R. 1937 Mad.823=(1937) 2 M.I.J 350 . 

——S. 15 Joint party wall—Windows or aper~ 
tares in--Easement of light and air—If can be 
acquired by Prescription. 

An easement of light and air through apertures 
or windows in a wall cannot be acquired by pres- 

in question is a joint wall 
belonging to both the parties, because it is the 
essence of an easement that it should be a right 
over property not belonging to the claimant but 
to some one else. {Barlee and Macklin, JJ ) 
Narayan Balvant V. Shankar. I.L.R. (1938) 
Bom 53=174 I C. 944=10 R.B. 510=40 Bom 

L.R. 115=A.I.R. 1938 Bom. 215. 

-S. IS—Periods of enjoyment—Successive 

trespassers—If can he tacked on. 

The principle that one trespasser cannot tack 
on to his own possession, the possession of an¬ 
other trespasser is sound but cannot apply to the 
acquisition of a right of easement which must be 
distinguished from the ownership. These rights 
ynnot co-exist as they are mutually exclusive. 
The adverse possession spoken of in connexion 
with acquisition of ownership means total exclu¬ 
sion of the rightful owner; whereas the enjoy¬ 
ment and user necessary for the acquisition of 
easement is consistent with the possession as well 
as the enjoyment by the rightful owner. '1 he 
adverse possession in reality extinguishes the 
title of the rightful owner, but the enjoyment by 
a person claiming the right of easement does not 
in the least affect either the possession or the 
title of the owner. The easement only restricts 
the owner’s rights in some ways in regard to the 
enjoyment of his tenement. Moreover the 
right of easement is annexed to the land or tene¬ 
ment and cannot be acquired in gross as a ner 
sonal right. {Niyogi, /.) Nago v. Mt. Lahani 

168 I.C. 921=9 R.N 277=A. .R. 1937 Na^aS 

«• w x' t easement—Conditions of — 

As of right --Presumption from user for status 
tory period—Nature and effect of—Rebuttal- 
Onus—Facts to be proved. 

In order to establish a right of easement under 
b. 15 of the Easements Act, a plaintiff has to 
establish user for the statutory period. He has 
to establish that the user is as of right, but the 

‘ of right, that is to say, 
that it has a lawful origin, if the plaintiff proves 
open and notorious user. That presumption is. 
however, rebuttable, and the defendant may show 
that if he can, that the facts are such that the 
user was not as of right, e.g., he can show that 
the user was under license not amounting to a 
grant, or he can show fraud in the sense it is used 
in relation to this subject, or he can show force, 
or he can show secrecy. Those would show that 
^ was not as of right. (Gilbert Stone, C.J.) 
Nathuram V I.L.R. (1938) Nag. 21=20 

121=10 R.N. 9S=A.IR. 

1939 Nag. 69. 
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--S. 15— Right of way — Acquisition — Tenant 

holding temporary lease—User of land in posses¬ 
sion of other tenant under same landlord—If "as 
of righr— Effect. 

Where two persons hold adjoining plots of 
land under a temporary lease issued by the Gov¬ 
ernment which is terminable at three months’ 
notice and is transferable only with the sanction 
of the Government, one of them cannot acquire a 
right of way by user over the land which he is in 
possession of the other as he cannot be said to 
have enjoyed the alleged easement as of right. 
15 Beng.L.R. 361; 14 All. 18S; .16 All. 181; 29 Cal. 
363; 19C.W.N. 121;49IC. 798; A.I.R. 1929 Pat. 
124; Wheaton v. Maple & Co., (1893) 3 Ch. 48 and 
Kilgour v. Gaddes, (1904) 1 K.B. 457, Ref. (Rup- 
chand Bilaram and Mehta, A.J.Cs.) Mowloo 
Nanji V. kocHiRAM. 30 S.L R 32=163 I. c. 137 
=8 R.S. 180=A.I.R. 1936 Sind 61. 

-S. 15— Right of way — Constructive enjoy¬ 
ment—If can be presumed—Servitude acquired 
for one purpose—If can be used for another. 

The presumption of constructive enjoyment 
can no more be made in favour of a person ac¬ 
quiring easement by prescription than the pre¬ 
sumption of constructive possession made in 
favour of a trespasser acquiring prescriptive title. 
If there is a grant, it is construed against the 
grantor but in case of prescriptive right, its ex¬ 
tent must be measured and determined by the 
accustomed user. It is on this principle that a 
servitude acquired for one purpose cannot law¬ 
fully be used for another. Hence where a person 
has by prescription acquired a right of way on 
other’s land for himself, his servants and carts, 
the right of way cannot be presumed to include 
the passage for sweepers. Nor can such a pre¬ 
sumption be based on the circumstances that the 
houses occupied by the parlies had at one time 
belonged to a common owner unless the wav was 
necessary for enjoying the tenement which was 
purchased by the person claiming easement. 
Morever, right of way is not a continuous and 
apparent easement. The case therefore cannot 
fall within the terms of S- 13 if), Easement- Act. 
Nor can it be presumed that the way is for all 
purposes on the ground of its being a common 
way because it is only when the land that is used 
for passage is found to belong to both the neigh¬ 
bours that the way might be presumed to be used 
for all purposes. {Niyogi, /.) Rajlu Naidu v. 
Malik. I.L R. (1939) Nag. 580=186 I.C. 155= 
12 R.N. 187=1939 N.L J. 297=A.I R. 1939 Nag. 
197. 

—^——S. 15—Right of way—Lessee of land for 
building purposes—If can acquire. See Ease¬ 
ments Act, Ss, 4, Expls. 12 and 15. .1938 A.L Jf. 
436 (F B.). 

-S. 15— Right of way—Long user — Pre¬ 
sumption. 

It is no doubt incumbent on the person claim¬ 
ing easement to establish that his user was as of 
right but the law presumes that it is as of right, 
■that is to say it has a I iwful origin, if he proves 
open and notorious user. On proof of the tact of 
enjoyment from time immemorial there must 
arise a presumption of a legal origin for the right 
claimed. Hence where a person had been exer¬ 
cising his right of way for himself, for his 
servants and for his carts from remote past as 
appurtenant to his shop and relations between the 
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parties were not such as to indicate that the user 
was attributable to leave or license, it must be 
presumed that his user was as of right, iNiyogi 
/.) Rajlu Naidu v. Malak I.L.R. (1939) Nae 
580=186 I.C. 155=12 R.N. 187=1939 NL T 
297=A.I.R. 1939 Nag. 197. 

-Ss. 15, 24 and 27— Right of way — Meaning 

of—Blind lane—Right to enter upon for certain 
number of days in a year for repairing dominant 
owner's wall—Nature of—If accessory easement 
—Miscellaneous easement—Extent of. 

A right of way ordinarily entails a point of 
arrival and a point of departure, both of which 
must be fixed. A blind lane which is blocked up 
by a wall on one side, cannot be subject t® a 
right of way. Where a person claims neither a 
right to pass along a lane nor a right to carry 
materials over it, but a right to remain on it for 
hours at a time for a certain number of days in a 
year and to dump materials there and keep them 
there in order to repair his own wall, the right 
claimed is not a right of way as ordinarily under¬ 
stood. Nor can it be called an accessory ease¬ 
ment, as the right is claimed by the party to 
repair his own wall standing on his own land. The 
easement is what is called a miscellaneous ease¬ 
ment, and all that the party can claim is a right to 
enjoy what he has prescribed for in a reasonable 
way. The Courts have always barred against an 
unreasonable restriction on the servient owner’s 
enjoyment of his own property. {Bose, J.) 
Pandu V. Laxman. I.L.R. (1937) Nag. 21 = 176 

I. C. 415=11 R N. 50=A.I.R. 1937 Nag 322. 

--S. 15—Right of way—User by visitors to 

dominant heritage—If can confer right on owner 
of dominant heritaee. See Easements Act, Ss. 
12 AND 15. 1938 A.W.R. (H.C.) 795=1938 A.L. 

J. 1142. 

S. 15— Right to acquire easement — Domi¬ 
nant owner also part owner of servient tenement. 

A dominant owner who is also a part owner of 
the servient tenement cannot acquire an easement 
over that tenement. In order to acquire an ease¬ 
ment by prescription, it is necessary that the right 
must be enjoyed in the character of an easement, 
and if a dominant owner is a part owner of the 
servient tenement, he would enjoy as of “right”, 
not the easement but the soil itself. {Mukherji, 
J.) Kedaruddin Ahamed v. Samsur Mata. 10 
R.C. 54=169 I.C. 771=41 C.W.N. 769=A.I.R. 
1937 Cal 355 

-S. 15— Scope — Title by lost grant — Claim to 

apart from Act. 

There is nothing to prevent a claim to title by 
lost grant being made under the Indian law apart 
from S, 15 of the Easements act. The Act is 
remedial an I is neither prohibitory nor exhaus¬ 
tive. iV enkataramana Rao, /.) Nagarathna 
Mudaltar V. Sami Pillai. 59 Mad. 979=9 R.M. 
178=164 I C. 764=44 LW. 139=1936 M.W.N. 
426=A I.R. 1936 Mad, 682=71 M.L J. 187. 

" S. 15— Water rights—Tenants using water 
for second crop from landlords tank for over 20 
years without interruption—Landlord not prov¬ 
ing permission and not collecting cess or compen¬ 
sation — Use—If as of right — Presumption — Inde¬ 
finiteness as to quantity of water available in 
particular years—If makes it precarious — Pre¬ 
scriptive right—If acquired. 

Where the tenants of a zamindar have been 
using water from his tank for raising a second 
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crop on their manyam lands for over 20 years 
openly and continuously and without interruption, 
their right to take water for a first crop being 
admitted by the zamindar, and it is found that at 
no time for considerably over 20 years has the 
zamindar claimed or recovered compensation for 
the water taken by the tenants for the second 
crop, a presumption arises in favour of the tenants 
that they have been using the water as of right; 
and when no attempt is made to show that they 
were doing so with the permission of the zamin¬ 
dar or to prove any facts to negative the claim as 
of right, it must be held that the tenants have 
acquired a prescriptive right to get an amount of 
water sufficient to irrigate their lands without 
any liability to pay for it. The fact that in some 
years there may not have been enough water to 
irrigate as large an area as in other years and that 
in some years there may have been an amount 
sufficient to irrigate a larger area than in other 
years will not make the right incapable of being 
prescribed for as being of a precarious nature. 
{Beasley, /.) Maharajah of Venkatagiri v. 
Ardhamala Yagadu. 175 I C. 568=10 R M 795 
=1937 M.W.N. 895=46 L.W. 643=A.I.R. 1937 
Mad. 953. 

-S. 15, Expl. II— User by father of plain- 

vendor for less than the statutory period^ 
Son,noi^ using for 6 years after father s death — 
Pla\ntiff* *s user after purchase not extending to the 
statutory Period — Interruption—Right of ease¬ 
ment, if acquired. 

Where the plaintiff's father's vendor had used 
a particular courtyard for the purposes of his 
business, for a period of about 12 to 15 years and 
after his death his son had closed down the busi¬ 
ness and did not use the courtyard for a period 
of nearly 6 years for his business, and the plaintiff 
after purchase from the son had used it for a 
similar business of his own for a period of about 
12 years, it could not be said that the plaintiff had 
acquired a right of easement for there had been 
an interruption and an intention to cease to enjoy 
the right. {Bennet, A. C. J. and Verma, J.') Fai- 
ZULLAH Ebadullah V. Badruzzaman. I.L R. 
(1938) All. 840=11 R.A. 284=178 I C. 25= 
1938 A.L.R. 838=1938 A W.R. (H C.) 568= 
1938 A.L.J. 867=A.I.R. 1938 All. 587. 

-S. 17 (c)— Construction —And** — Meaning 

of—If means *'or**. 

For the purposes of S. 17 (c) of Easements 
Act, what is required is that the surface water 
shall not simply be water flowing on the surface, 
it must be gathered up in some way either in a 
defined channel or by being collected in some 
other way. The word “and” in the clause must 
be construed as “or”. The qualities are not con- 
jective. {Stone, C. /.) Kalanath v. Waman 
Rao. IL.R. (1937) Nag. 13=174 I C. 267=10 
R.N. 368=A.I.R. 1937 Nag. 310. 

- S. Applicability—Right to make offer¬ 
ings at a Particular place—Owners of cattle of a 
village accustomed to so offer for long time past. 

Where the plaintiffs as owners of cattle living 
in a particular village have been accustomed for 
a long period of time to make offerings when 
their cattle are afflicted by disease and those 
offerings are made at a particular ‘Isthan’ in a 
room, it does constitute a right of the plaintiffs 
to continue to make those offerings. {Bennet and 
Verma, //.) Kanhai Singh v. Basdeo Shahai 


1 easements act (1882). S. 33. 

327=1939 A.L.J. 391=18S 
I.C. 334=12 R A. 312 (2)=A.I.R. 1939 All. 387. 
— S. IS—Customary easement—Requisites. 

lo establish a customary easement, the custom 
must be reasonable, certain, and the user must 
not have been permissive or exercised by .stealth 
or force and the right should hive been enjoyed 
tor such a length of time as to suggest that by 
agreement or otherwise the user had become the 
customary law of the locality. {Stone. C. J. and 
DOse, J.) GAUPArRAo V. Sheikh Radar. 1939 

1 r 23-—Right to open new windows 

tn ouxldmg overlooking neighbour's land—Right to 
open new outlets for discharging drain water on 
to neighbour s land—Limits to—Injunction—Right 
of servient owner to claim. 

■ man may open any number of windows 

T'u* house looking over his neighbour's land, 
ihis right is a continuing one and a man can 
open new windows from time to time, provided 
no additional burden is imposed on the servient 
tenement. Even if the owner of the servient 
tenement has a technical grievance Courts have a 
discretion to refuse an injunction. In the way a 
man has a right to open new outlets for drains 
and new spouts for leading rain water from the 
terrace of his building to his neighbour's land the 
Court will not grant an injunction, when it is 
found that no additional burden is caused to the 
I^d of the servient owner. What amounts to an 
additional burden is a question of fact to be 
determined in each case from the nature of the 
right and the circumstances of the case. {Gruer, 
J.) Sakharam z/. Sakharam. 20 N.L.J. 99. 

-S. 24—Accessory easement—Right to enter 

on another's land in order to repair one's own 
wall standing on own land—Nature and extent 
of. See Easements Act, Ss. 15, 24 and 27. I.L. 

R. (1937) Nag. 21. 

-S. 27—Miscellaneous easement—Right to 

enter on another's land for certain number of 
days in the year in order to repair one’s wall— 
Nature and extent of—Restrictions on servient 
owner’s use of his land—Right of dominant 
owner to impose. See Easements Act, Ss. IS. 24 
AND 27. I.L R. (1937) Nag. 21. 

-S. 29—Prescriptive right to maintain dam 

across river for purpose of taking water to tank 
through channel—Right to enlarge dimensions of 
channel or to take increased quantity of water. 
See Easement—Water Rights. 46 L.W. 862. 

-S. Z3—Construction and scope—Light and 
air Obstruction to—Blocking uP of window not 
fusing actual damage—Suit for injunction— 

—Award of damages. 

*i-^j f J Easements Act, any act of 

the defendant which affects the evidence of ease- 
enough to sustain an action by the plain- 
tiii, though the plaintiff does not suffer actual 
damage. In other words there is a wrongful act 
tor which an action lies. In a suit by the plaintiff 
for an injunction in respect of alleged obstruction 
to light and air, it was found that there were 

three windows in the plaintiff’s wall which were 

in existence for over the statutory period and that 
obstruction was caused to one ot them by the 
defendants raising a wall ; but it was also found 
that the plaintiff was receiving sufficient light and 
air from other sources. 
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Held, that the closing up of one of the windows 
of the plaintiff did constitute an invasion of the 
plaintiff’s easement though it did not cause actual 
damage to the plaintiff and therefore the plaintiff 
had a cause of action against the defendant. 
[Having regard to the facts of the ca%e a sum of 
Rs. 150 was awarded to the plaintiff as damages.] 
(S‘o?no3>:y'o, /.) Sofia Bi Bf v. Vasudf.va Chetty. 
1940 M.W.N. 914=52 L.W. 383=(1940) 2 M.L. 
J. 381. 

—Ss. 33 and 35— Easement of light and air — 
Interference—Right to in/unction. 

Ss. 33 and 35 of the Easements Act make it 
clear that a plaintiff is not entitled to an injunc¬ 
tion in every case of an interference with an ease¬ 
ment of light and air. An injunction cannot be 
granted in the case of an actual interference 
unless there is an actionable interference with the 
easement. Under Expls. 2 and 3 of S. 33, no 
interference with the free passage of light and air 
is actionable unless such interference is of a 
substantial character. {Harries, J.) Wali 
Mohammed v. Batuk. 163 I.C. 843=9 R A, 82= 
1936 A.L J. 712=1936 A W R. 525=1936 All.L. 
R. 674=A.I.R. 1936 All. 517. 

—;-Ss. 33 and 35— Interference with light — 

Light coming from other sources—If can be taken 
into account. 

In cases of dispute about interference of light, 
light acquired by grant or prescription, and not 
light which has not yet been acquired by prescrip¬ 
tion but was only in process of being so acquired 
can be taken into account. Light coming in suffi¬ 
cient amount from sources other than those in 
dispute should be taken into account. (Addison 
and Abdul Rashid, JJ.) Mahomed Zaman Khan 
V. Malik Umar Hayat Khan. 17 Lah. 599= 
165 I C. 291=9 R L. 239=38 P.L.R. 1003=A.I. 
R. 1936 Lah. 792. 

-S. 35. 3'ee Easements Act, Ss. .33 and 35. 

supra. 

— S. 35— Scope — Easement—Invasion of right 
—Mandatory injunction—Right to. 

A mandatory injunction shouH not be granted 
if the invasion of the right of easement is such 
that pecuniary compensation would afford ade¬ 
quate relief. Plaintiff must prove substantial 
damage within the meaning of S. 33, Easements 
Act. The house of the plaintiff was a large one, 
and a room lighted by the window which was 
blocked by the construction of a wall by the 
defendant was only one small room in this house. 
The plaintiff did not show for what purpose he 
ordinarily used this room, and there was no 
ground for holding that the value of the house 
had been diminished by the blocking up of this 
window. 

Held, that pecuniary compensation would 
afford him adequate relief for any damage that 
had sustained, even though the defendant acted 
high-handedly in building wall which obstructed 
it. {Pollock, J.) Gajadhar Prasad V. Bhacola. 
165 I C. 94=9 R N 57=A.I.R. 1936 Nag. 274. 

-S. 43—Replacing of windows—Increasing 

of burden See Specific Relief Act, S. 55. A.L 
R. 1937 Lah. 839. 

-S. 52— Permission given to local body to 

occupy land to use it for purposes of school—If 
amounts to licence. 

Certain property was given by a person to a 
local body for the purposes of a school. The body 


EASEMENTS ACT (1882), S. 60. 

was allowed to hold possession of the land so 
long as it was being used for the purpose of the 
school. There was however no transfer of owner¬ 
ship nor was there any evidence showing transfer 
of ownership, and there was also no relationship 
of landlord and tenant between the parties. 

He/d, that the permission granted to the local 
body to hold the land and use it for the purposes 
of the school was in the nature of a licence. 
(Bhide, J.) Jag at Singh v. District Board,* 
Amritsar. 186 I.C. 890=12 R.L. 434=A I R 
1940 Lah. 18. 

■Ss. 59 and 60—Lteenjee building on land _ 

Transferee in licensor—Power to revoke license. 

If a licensee, acting upon the license has built a 
structure on the land, it would not be open to the 
transferee of the licensor to revoke the license. 
(Mahomed Ismail, J ) Mahomed Hasan v. 
Boddhu 172 I C. 973=10 R A. 445=1938 A L 

R. 60=1937 A.W.R. 1085=1937 ALT. 1297=a’ 

I R. 1938 All. 32. j . 

-S. Applicability — Addition made by 

grantee to rooms and land given for residence. 

Where certain persons were permitted only to 
reside in the rooms, any additions made by them 
would not be governed by the grant and hence 

S. 63 of the Easements Act will not come into 
operation. (Ismail, J.) Karan Singh v. Budh 
Sen. 176 I C 135=11 R.A 43=1938 A L.R 572 
=1938 A.L.J 465=1938 A.W.R (H.C ) 280=A 
I.R. 1938 All. 342. 

—S. 60— Licence — Revocation — Absence of 
acting on the licence — Equity—Inference of con¬ 
tract to grant perpetual licence—Conduct of par¬ 
ties. 


S. 60 (6) of the Easements Act cannot be avail¬ 
ed of by the licensee when there has been no 
acting on the licence in the execution of works by 
him; but if the licensee establishes that the con¬ 
duct of the licensor has been such as to justify the 
legal inference that he had by plain implication 
contracted that the license would be perpetual, he 
can rely on the equitable doctrine and call upon 
the Court to intervene for his protection. The 
contract sought to be inferred does not mean that 
the real consensus of mmd between the two par¬ 
ties must be inferred to have existed, but that the 
conduct of the parties has been such that equity 
will presume the existence of such a contract as 
a matter of plain implication. The onus of esta¬ 
blishing such equity is on the licensee. (Lord 
Maugham.) Gujrat Ginning and Manufac¬ 
turing Co., Ltd, Ahmedabad v. Moti Lal Hira- 
bhai Spinning and Manufacturing Co Ltd 
63 I.A. 140=63 C.LJ. 160=40 C.W N '417= 
1936 A L.J. 145=1936 A.W R. 169=160 I.C 837 
=1936 R.D 63=43 L.W 289=38 Bom L.R'. 353 
=8 R.P.C. 169=1936 O L.R 133=1936 A11.L.R. 
237=1936 MWN. 314=A.I.R. 1936 PC 77= 
70 M L.J. 190(P.C.). 


-S 60— Licensee erecting works of pertna- 

nent nature — Grantor's right to recover land on 
payment of compensation. 

Where a person who has given his land to the 
licensee for certain purpose has given him an 
undertaking that he would not claim the land so 
long as it was required for that purpose and on 
acting on that promise the licensee has erected 
works of permanent nature, the grantor of 
licensee is not entitled to recover land even on 
payment of compensation because S. 60 does not 
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EASEMENTS ACT (1882). S. 60. 

recognize any such exception. (Bhide, /.) Jagat 
Singh v. District Board. Amritsar. 186 I.C. 890 
=12 R L. 434=A.I.R. 1940 Lah. 18. 

-S. 60— Works of permanent character — 

Sinking well and erecting compound wall. 

Sinking a well and erecting compound wall can 
be considered to be works of a permanent charac¬ 
ter within the meaning of S. 60. {Bhide, J.) 
Jagat Singh t;. District Board, Amritsar. 186 
I.C. 890=12 R.L. 434=A.I.R. 1940 Lah. 18. 

■ S. 60 (b)— Construction — Acting upon the 
license'^—Meaning of. 

The words “acting upon the licence” in S. 60 
(6) of the Easements Act must mean acting upon 
a right granted to do upon the land of the grantor 
something which would be unlawful in the 
absence of such right. A man does not “act 
upon a license” if he does work and incurs ex¬ 
penses upon his own property. Works done by 
the licensee on his own land may be done without 
the knowledge of the licensor, and it is impossible 
to hold that the alleged licensor’s land is bound in 
perpetuity (subject to S- 62) as the result of some 
works done by the alleged licensee on his own 
property, of which the former has been unaware. 
S. 60 is not dealing with the effect of an express 
contract between the parties, but with the conse¬ 
quences to follow from a certain conduct on the 
part of the licensee which if done on the land of 
the licensor might well give the licensee rights 
against him. {Lord Maugham ) Gujrat Gin¬ 
ning AND Manufacturing Co. Ltd., Ahmedabad 
V. Moti Lal Hirabhai Spinning and Manufac¬ 
turing Co., Ltd. 63 I.A. 140=63 C L J. 160=40 
C.W.N. 417=1936 A L.J 145=1936 A.W R 169 
=160 I C. 837=1936 R.D 63=43 LW 289=38 
BomL.R. 353=8 RPC. 169=1936 OLR 133 
=1936 All.L R. 237=1936 M.W.N 314=A.I.R. 
1936 P.C. 77=70 M.L J 190 (P.C.). 

-—S. 62(f)—Land given Xo riyaya for resi¬ 
dential purposes—Execution by him of wakf-deed 
in respect of that land—Effect of .9c?L andlord 
and Tenant—Abandonment. 185 I C. 467. 

-S. 62 (h)—Applicability—Abadi sites. See 

Central Provinces Land Revenue. Act, S 71. 
A.I.R, 1937 Nag. 338. 

EASTERN BENGAL AND ASSAM GENE¬ 
RAL CLAUSES ACT, S. 14—Applicability— 
Municipal election—Rule requiring 15 days’ inter¬ 
val between nomination and election—Election 
fixed for 30th April—Office closed from 30th 
March to 4th April—Nomination reaching on 5th 
April—If sufficient compliance — Validity of 
nomination. See Assam Municipal Act — Elec¬ 
tion Rules. 40 C.W.N. 553. 

EAST INDIAN RAILWAY COMPANY 
PURCHASE ACT (18791. S. Z^Contract bet¬ 
ween Secretary of Stale and East Indian Railzvay 
—Debt or liability incurred with the sanction of 
the Secretary of Slate—Meaning of—Dismissal 
by Railway of employee—Damages for—Liability 
of Secretary of State —Breach of contract to em¬ 
ploy—Liability for damages 

The Secretary of State did not, under S. 3 of 
the East Indian Railway Company Purchase Act 
of 1879. undertake directly any liability incurred 
by the Railway Company to third parties, but 
only to indeninify the Railway against certain 
debts and liabilities. A claim for damages for 
breach of contract, such as wrongful dismissal 


EJECTMENT. 

from service, cannot be described as a debt or 
liability incurred with the sanction of the Secre¬ 
tary of State. The latter cannot, therefore, be 
made answerable for damages occasioned by 
wrongful dismissal of a servant on the part of the 
East Indian Railway Company. Nor can the 
Secretary of State be made liable for breach of 
contract to employ a servant. There is no dis¬ 
tinction between those servants who are employed 
to carry out sovereign functions and those who 
are employed to carry out trading functions. The 
Secretary of State has power to dismiss all ser¬ 
vants at pleasure. {Panckridge, J.) M. D’Cruz t/. 
Secretary of State for India in Council. 40 
C.W.N. 865. 

S. 4—Railway Provident Fund—Liability of 
Secretary of State to members—R. 26. effect of. 

Although the effect of S. 4 of the Act is to give 
members of the Railway Provident Fund a direct 
claim against the Secretary of State, where no 
such reference to the Advocate General or stand¬ 
ing Counsel as is contemplated by R. 26 cf the 
Provident Fund Rules has been in fact made, 
there is no cause of action in respect of the 
Provident Fund. {Panckridge, J.) M. D'Cruz 

V. Secretary of State for India in Council. 40 
C.W.N 865. 

EJECTMENT. .9?? a/jo Landlord AND tenant 
—Trespasser. 

-——Bar—Defendant claiming land as his ex¬ 
clusive property and as having been in exclusive 

E os'^ession of himself and ancestors—Adverse 
Entry in later record-of-nghts showing 
defendant as occupancy raiyat in cultivating pos¬ 
session—Non-rebuttal of—Effect—If bar to eject¬ 
ment of defendant. See Practice—Inconsistent 
pleas. 17Pat.LT 797. 

-Notice to quit—Necessity. See Landlord 

, and tenant—Permanent tenancy. A.I R 1937 

Pat. 391. 

-——Suit for—.Absence of notice to quit— 
Declaration of notice to quit—Declaration of 
plaintiffs title and right to possession—If can 
be granted. 5*?? Practice—Relief. 18 Pat.L.T, 


——of Walsh v. Lonsdale— 
Apphcabtlity—Contract with minor. 

The doctrine of Walsh v. Lonsdale is based 
upon the principle that equity regards all that as 
done which ought to have been done and if the 
defendant m an action of ejectment had an enfor- 

ceable right to enforce specific performance of a 
contract entered into, entitling him to remain in 
occupation of the land, it would furnish a c«m- 
.^l^nce to the action commenced by the 
plaintiff on the strength of his legal title. To 
invite the application 01 this doctrine it is neces- 

that there was a 

V id contract in pursuance of which possession 
was taken and the agreement is also of such a 
description that it was capable of being specifi- 
cally enforced at a time when the subsequent 
suit for ejectment came to be determined. The 
doctrine cannot, therefore, be of any assistance in 
the case of a contract with a minor, as there can 
7 V D him. iMukherfea, 

tao T r Elokeshi Devi. 

W ^ ®1=7I C L J. 144=44 C. 

W.N. 357=A I.R. 1940 Cal. 254. 

—Duty of plaintiff to prove his 
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EJECTMENT. 

When a person is suing for ejectment, he must 
succeed on proof of his own title and not merely 
•on the absence of title in the defendant. (Varada- 
^hariar and Stodart, //.) Kadamberi Devaswom 
Uralan V. Secretary of State. 162 I.C. 37=8 
R.M 930=1936 M.W.N. 854=A.I.R. 1936 Mad. 
191. 

•Suit for—Proof required of plaintiff. 

A suit for ejectment must fail until the plaintiff 
proves that he was in possession within 12 years 
of the suit. {Sen, /.) Meah Kha v. Serajuddin 
Sardar. A.I.R. 1940 Cal. 65. 

ELECTIONS. 

See also (1) Government of India Act, (1935), 

SCH. V, Para. 20. 

(2) Madras Local Boards Act (1920) 
—Election rules. 

‘ Application to set aside—Allegations of 
.corrupt practice—Proof of—If in the nature of 
criminal charges—Corrupt mind in agent—If 
ground for finding against candidate. 

The trial of an election petition is not governed 
by the rules applicable to a criminal case. Alle¬ 
gations of corrupt practices in an application to 
set aside an election are not in the nature of cri¬ 
minal charges and need not be proved with the 
same strictness, A “corrupt mind“ in the agent of 
a candidate is sufBcient to j ustify a finding against 
the candidate in an election case, unlike in the 
case of a criminal charge. {Me Nair, J.) Nasi- 
ruddin Ahmed Haji Mahammad Yusuf. 63 
Cal. 825=165 I.C. 489=9 R.C. 404=40 C.W.N. 
741. 

-“Approbate and reprobate"—Applicability 

—Question as to legality of document—Conduct 
of parties—Relevancy. See C. P. Code, S. 47. 41 
Bora.L.R. 170. 

- ■ ■'■Award on arbitration—Order for filing— 
Plaintiff executing order as decree in part—If 
estopped from contending that there is no execu¬ 
table decree—Estoppel against statute. See C. P. 
Code, S. 47— Bar of suit — Award on arbitra¬ 
tion. 4lBom.LR, 170. 

‘Candidate and agent—Responsibility of 
former for acts of latter—Proof of agency — 
Creation of relationship—Actual and direct 
appointment or express entrustment—If neces¬ 
sary. 

There can be no doubt that a candidate stand¬ 
ing for election at an election is responsible for 
all the misdeeds of his agent committed within 
the scope of his authority. Certain guiding 
principles have been laid by authority. A man 
may become the agent of another either by actual 
employment or by recognition and acceptance. 
So to establish agency it is not necessary to show 
that the candidate himself knew of and accepted 
voluntary service. Knowledge and acceptance by 
other persons in control is sufficient for the pur¬ 
pose. It has to be made out, however, that a 
party, before he is chargeable as an agent, has 
Decn entrusted in some way or other by the candi¬ 
date with some material part of the business of 
the election which ordinarily is performed, or is 
supposed to be performed, by the candidate him¬ 
self. The entrustment may be by implication, 
but that implication ordinarily must arise from 
the knowledge which, it appears, that the candi¬ 
date has of the part which the person is taking in 
the election. '{McNair,!.) Nasiruddin Ahmed 

Q.- D. II—3 
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V . liAji Muhammad Yusuf. 63 Cal. 825=165 
I C. 489=9 R.C. J104=40 C.W.N. 741. 

Election offence—Person having no vote in 
ward in which election takes place—Right to 
make complaint. See Bengal Municipal Act. 
S. 34. 43 C.W.N. 1063. 

- ’“Nomination paper — ‘^Signature**—Meaning 

—Candidate affixing rubber stamp impression of 
his name, address, with his own hand—Impress 
sion not facsimile of signattire—No impression 
against signature column—If properly signed. 

Where a document, such as nomination paper 
in respect of an election, is required to be signed, 
a signature by means of a rubber stamp is suffi¬ 
cient. It is not necessary that the stamp should 
be facsimile of the signature if the document is 
written in his hand. Nor is it necessary that the 
signature should beat the foot of the document. 
It is sufficient if it is so placed as to show that it 
is intended to relate and refer to and that in fact 
it does refer to every part of the document when 
a nomination paper is among other things requir¬ 
ed to be signed by a candidate and also to contain 
the full name of the person nominated and his 
address etc., if the name and address etc., are 
stamped by the candidate himself, that is a suffi¬ 
cient compliance with the requirements, and the 
nomination paper is a proper and valid one, 
though nothing is inserted against the space 
marked signature and though the stamp is not 
the facsimile of the candidate’s signature. If the 
nomination paper is not properly signed in any 
sense and does not comply with the requirements, 
it cannot be allowed to be signed after the expi¬ 
ration of the date fixed for its being sent in. A 
signature put subsequently to the date fixed 
cannot make it valid retrospectively. {Engineer, 
J.) Ratansey Damji z;. Ratansey Verji. 184 
I.C. 628=12 R B. 188=41 Bom.L.R. 524=A 1. 
R. 1939 Bom. 335. 


-What constitutes. See Succession Act 

Ss. 180 and 181. 1939 M.W.N. 280. 

ELECTIONS OFFENCES AND INOUI- 
RIES ACT (XXXIX OF 1920), S. 12—Order 
for costs—Order passed in execution — Appeal. 

An appeal lies against an order passed by a 
Civil Court in the course of the execution of an 
order for costs awarded by the Governor on an 
election petition. (Nasim Ati and R.C. Miiter, 
JJ.) Abdul Jabbar Palwan v. Azizar Rahman 
Mea. 172 I.C. 682=10 R C. 406=67 C L T 129 
=41 C.W.N. 893=A.I.R. 1937 Cal. 425. 

ELECTRICITY ACT (IX OF l910)~Righi 

of Electric Supply Co. to demand fee for test _ 

V. P-Electric Supply Co. conditions pf sut>t)lv _ 

Paras. 9 (2) and 11— Constructions. 

Where a consumer intended to substitute a 
motor of smaller horse power in the place of one 
with a higher horse power and wrote to the U. P. 
Electric Supply Co. about it and asked them to 
make the necessary examination, it was held that 
the Company was not entitled under either Para. 
9 (2) or para. 11 of the conditions of supply to 
demand a te«;ting fee for that purpose. {Mulla, 
J.) Ladli Prasad Zutshi v. U. P. Electric 
Supply Company, Ltd. 1939 A.W R fH C ) 
417=A.IR. 1939 AI!.498. 

S 2 (c) — Consumer— Meaning of. See 
Electricity Act, S. 37 (4)—Rules under R. IOQ 
A.I.R. 1938 Pat. 15. 
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ELECTRICITY ACT (1910), S. 2. 

-S. 2 (c) and R, 106— **Cotisumer’* — Mean¬ 
ing of. 

In order to hold that a person is a “consumer” 
as defined by S. 2 (c) of the Electricity Act, it 
would prima facie be enough to prove either that 
energy was supplied for the use of that person,or 
that that person was the owner or occupier of 
premises connected up with the licensee’s electric, 
system. If either of these is proved that person 
is a consumer under R. 106 of the rule. iRow- 
land, /.) Bhagalpur Electric Supply Co. Ltd. 
V. Hari Prasad Saha. i72 I.C. 940=4 B.R. 203 
=10 R.P. 365=39 Cr.L.J. 206=1937 P.W.N. 
1017=18 Pat.L.T. 986=A.I.R. 1938 Pat. 15. 

” S. 2 (c)— ^‘Consumer’' — Manager of com¬ 
pany if. 

Where the registered consumer and the person 
supplied with the energy is the proprietor of a 
company, the manager of the company cannot be 
held to be a consumer within the meaning of S. 2 
(c) of the Electricity Act. The premises of the 
Company are not the premises of the manager. 
The fact that the manager receives the electric 
bills, signs them and pays the bills cannot make 
him a consumer. {Dhavle, J.) Bhacalpur 
Electric Supply Co., Ltd v. Profulla Kumar 
Ghosal. 175 I.C. 273=4 B.R. 563=39 Cr.L.J. 
549=10 R.P. 603=1938 P.W.N. 182=19 Pat.L 
T. 141=A.I.R. 1938 Pat. 243. 

-S. 2 (n) — “Works” — Supply line — If 

“works”. See Electricity Act, S. 44 (6) and 
R. 31(l). 41 Bom.L.R. 878. 

-Ss. 3, 21, 22 and 23— Grant of license by 

Local Government—Powers and duties of licen- 
see—Right to be charged by licensee on consum¬ 
ers—Restrictions as to—Relations between 
licensee and consumer—How far regulated by 
contract. 

A license given by the Local Government to a 
person under the Electricity Act confers the 
right on the licensee to supply electric energy in 
a specified area. Certain statutory powers and 
duties are conferred and imposed on the licensee. 
These powers are given for the purpose of 
enabling licensee, who undertakes a public under¬ 
taking, to construct his work, his plant, service 
mains, etc., and to maintain them, and certain 
duties are also imposed on him for the safety of 
the public or individuals. The undertaking being 
for public benefit, a duty is imposed on the 
licensee to supply energy to any person who wants 
to take a supply of energy, subject to certain 
conditions laid down either in the Act or in the 
Schedule which is incorporated in the license, 
and subject to any addition or modification 
which the Local Government may make. The 
licensee cannot show undue preference to any 
particular consumer in the matter of rates; sub¬ 
ject to this he is empowered to regulate his rela¬ 
tions by agreement with his consumers, but even 
here there are restrictions imposed. He cannot 
in his agreement with his consumers insert any 
condition whatever, but only such conditions as 
are consistent with the Act or his license and to 
which previous sanction of the Local Govern¬ 
ment had been obtained. Subject to these restric¬ 
tions, the legislature has intended the rights bet¬ 
ween a licensee and a consumer to be regulated 
by contract. (/?. C. Mitter, /.) Saila Bala Ray 
V, Chairman, Darjeeling Municipality. 63 
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Cal. 1047=162 I.C. 811=8 R.C. 660=40 C W N. 
789=63 C.L.J. 595=A.I.R. 1936 Cal. 265. 

““—^ 5 (f)—Scope of—Act how far affects 
CP. Code. See C. P. Code, Ss. 60,4, ano 
Electricity Act. S. 5 (/). 1939 A.L J. 983. 

■ S. 9 (2)— Applicability—Issue of deben¬ 
ture bonds, without sanction of Government — 
Debenture trust deed, transferring property to 
trustees, and creating a charge—Extent of its 
validity. 

Where a license conrpany for supply of electri¬ 
city executed without the consent of Govern¬ 
ment, a debenture trust deed whereby the whole 
undertaking was transferred to trustees for de¬ 
benture holders and also purported to create a 
mortgage over the entire property of the com¬ 
pany and it further purported to create a charge 
over the property in favour of the debenture- 
holders, it was held that the deed so far as it 
intended to operate as a transfer of the proper¬ 
ties to the trustees was void in view of the provi¬ 
sions of S. 9 (2) of the Electricity Act and 
that it was similarly void in so far as it pur¬ 
ported to create a mortgage but that it was valid 
in so far as it purported to create a charge which 
entitled the debenture-holders to rank as secured 
creditors in the winding up of the company. A 
charge could not be regarded as a transfer either 
iM presenti or in futuro. {Thom, C J. and Ganga 
Nath,J.) Manmohan Das Official Liqui- 
dators 1940 A.L J. 449=1940 A.W.R. (H.C.) 
413=A.I.R. 1940 All. 458 


-o, » yc) ana ys)—i^xcensee taking in part¬ 
ners and vesting building, machinery and license, 
etc., in partners—Consent of Local Government 
not obtained — Transaction, if void. 

The word 'transfer* is a word of very whole 
meaning and includes every transaction whereby 
a party divests himself or is divested of a portion 
of his interest, that portion subsequently vesting 
or being vested in another party. The word 
‘undertaking* includes all lands, buildings, machi¬ 
nery, lines of supply, goodwill, etc.; in fact 
everything which appertains to the supply of 
electricity under the license. Where a licensee 
took in partners and the partnership deed vested 
the buildings, machinery books, papers and the 
license of electricity in the partner without the 
previous consent of the Local Government, 

/ie/d, that the licensee transferred a part of 
his undertaking within the meaning of S. 9 (2) 
and the transaction being without the previou.s 

^Bocal Government was void, 
^ogn/ey, /.) Ma Kyin Hone v. Ong Boon 
Hock. 167 I.C. 707=9 R.R. 326=A.I.R. 1937 
Rang. 47. 


J . ^“d (2 )—Powers of licensee — 

Limxts-^lacing of works on private and public 
land^Consent of persons concerned—Necessity 

or rent. 

The Electricity Act of 1913 does not authorise 
a licensee to place any work on any private lands 
without the consent of the owner or occupier, 
except in the case provided for by the first pro¬ 
viso to S. 12 (1). But in the case of lands dedi¬ 
cated to public use, the Legislature has clearly 
intended that the licensee would be able to place 
Its works without the consent of the authorities 
in charge of such lands and without paying any 
Compensation for the same. The Local Govern¬ 
ment might while granting the license insert a 
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ELECTRICITY ACT (1910). S. 19. 

term in it regarding rent or compensation for the 
use of such lands and in such cases undoubtedly 
a duty to pay.rent or compensation will arise. 
{Mukherjea, J.) Harrackpore Municipality v. 
Barrackpore Electric Supply Corporation, Ltd. 
I.LR. (1937) 2 Cal. 746=173 I C. 55=10 R.C. 
485=41 C.W.N, 1045=66 C.L J. 544=A.I.R. 
1937 Cal. 521. 

—S. 19— Duty of the licensee—Infringement 
of rights of others’—When justified — Licensee, if 
can be restrained by injunction from infringing. 

S. 19 of the Electricity Act primarily prohibits 
the licensee from doing anything which may 
amount to a nuisance, in the exercise of the 
powers given by the Act and by the license. Any 
infringement of any private right could only be 
justified on proof of the fact that without infring¬ 
ing those rights, the duties imposed by the 
licence could not be carried out. Considerations 
of public welfare do not warrant an infringement 
of private rights, unless it is expressly or by 
necessary implication authorised by statute. The 
duty cast on the licensee by S. 19 is enforceable 
at law. There is nothing in the Electricity Act 
to relieve the licensee from the liability to an 
action for injunction restraining him from in¬ 
fringing the rights of others. (Iqbal Ahmad and 
Bajpai, JJ.) Faiyaz Hussain v. Municipal 
Board. Amroha. I.L R. (1939) All. 237=181 I C. 
964=11 R.C. 636=1939 A.L.J. 19=1938 A.W. 
R. (H.C ) 131=A.I.R 1939 All. 280. 

■ - —S. 21 (2)— Rule made by Khatiar Electric 

Engineering and General Supply Company provide 
ing for mtmmnw charge—If ultra vires. 

The rule made by Khattar Electric Engineer¬ 
ing and General Supply Co., Ltd., Dera Ismail 
Khan, providing that every consumer shall pay a 
minimum charge of Hs. 25 per annum, had not 
been made with the approval of the Government. 
The fact that in 1936 the company had addressed 
a letter to the Chief Engineer on the subject and 
had received the reply that in the case of each 
consumer the recovery of the minimum charge 
was lawful from the date of the contract entered 
into by that consumer with the company is no 
approval of the rule and therefore the rule is 
ultra vires. (Mir Ahmad, J.) Kaka Ram v. 
Kattar Electrical Engineering & General 
Supply Co. 11 R. Pesh. 66=181 I.C. 245=A.I. 
R. 1939 Pesh. 8. 

S. 23 (3) (c)— Scope ’^ Charge under — 
Power of licensee to levy—Minimum charge—If 
can be levied under—Necessity for agreement 
with consumer. 

S. 23 (3) (<r) contemplates charges made on the 
basis of consumption. It does not authorise a 
licensee to levy minimum charges without any 
agreement with the consumer. Nor can the 
licensee invoke Cl. (c) of S. 23 (3) to support its 
claim for minimum charges when the Local Gov¬ 
ernment has not exercised their powers under 
that clause by a notification under it. A mini¬ 
mum charge is not really a charge which has for 
its basis the consumption of electric energy. It 
is really based on the principle that every con¬ 
sumer’s installation involves the licensee amount 
of capital expenditure in plant and mains on 
which he must have a reasonable return. He gets 
a return when energy is actually consumed, in the 
shape of payment for energy consumed. When 
no such energy is consumed, or a very small 
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amount is consumed in a long period, he, is allow¬ 
ed to charge minimum charges by his license, but 
these minimum charges are really interest on his 
capital outlay incurred for the particular con¬ 
sumer. Chapter XI-A of the Schedule alone 
empowers or authorises the licensee to levy mini¬ 
mum char^ges. (R. C. Mitter, /.) Saila Bala 
Kay V. Chairman. Darjeeling Municipality 

1047=162 I.C. 811=8 R.C 660=40 

CW.N. 789=63 C.Lj. 595=A I.R. 1936 Cal 
265. 

S. 24 (V^—Notice under—If essential~If 


can be waiz'ed. 

The provision in S. 24 (1) of the Electricity 
Act requiring not less than seven days’ clear 
notice is one purely for the protection of the 
individual so that his electrical energy will not 
be stopped without reasonable notice, and no 
question of public policy is involved in it; and if 
the individual concerned is prepared to waive 
that notice, he can do so. (Pollock,].) Nagpur 
Electric Light and Power Co. v. S. R. Pandit 
20 N L.J. 200=171 I.C. 640=10 R.N. 124=A.l! 

R. 1937 Nag. 379. 

~S. 26 (5) and R. 31 (1)— Relative scope — 
Conflict with each other. 

S. 26 (3) of the Electricity Act deals with a 
case of connecting a new meter with the^licensee’s 
supply line. R. 3l (1) of the Electricity Rules on 
the other hand does not deal with cases which 

S. 26 (5) contemplates. R. 31 (1) deals with the 

tampering of seals placed on a meter which is 
already working. There is therefore no conflict 
between S. 26 (5) and R. 31 (1). (Wadia and 
Lokur, JJ.) Emperor v. Bhacwati. I.L R 
(1939) Bom. 496=41 Bom.LR. 878=185 IC 
506=12 R.B. 251=A.I.R. 1939 Bom. 480. ’ * 

•-S. 37. R. 107— Rules under — Applicability 

to consumers. 

Rules 107 of the Electricity Rules framed 
under S. 37 of the Electricity Act imposes penal¬ 
ties only on licensees and owners (t e., experts). 
It is not applicable to consumers, who are not 
experts. The only rules which any non-expert 
can observe are Rr, 29 and 40-A which are pro- 
vided for by Rr. 106 and 106-A. (Beaumont, C.J. 
and Wadia, J.) Emperor v. Nazarally Natter- 
WALA. 60 Bom. 770=165 I.C. 261=9 R.B. 131= 
37 Cr.L.J. 1124=38 Bom.L R. 434=1936 Cr C 
894=A.I.R. 1936 Bom. 327. 

-S. 37 (4) —Rules under, R. 106— 

—Who is—S. 2 (c). 

The definition of ‘consumer’ includes any per¬ 
son who is suppliid with energy by a licensee 
and any person whose premises are for the time 
being connected for the purposes of a supply of 
energy with the works of the licensee. Therefore 
in a prosecution for offences under S. 44 and 
R. 106 prtma facie it should be enough to prove 
either that energy was supplied for the use of the 
persons or that the persons were owners or 
occupiers of premises connected up with the 
licensee’s electric system. (Rowland,].) Bhacal- 
pur Electric Supply Co. v. Hari Prasad Saba. 
172 I.C. 940=10 R.P. 365=4 B.R 203=39 Cr L. 

J 206=18 P.L.T. 986=1937 P.W.N. 1017= 
A.LR. 1938 Pat. 15. 

-S. 37 (4)— Rules under, R. 106— If ultra 

vires. 

Qtioere.—Whether R. 106 of the rules framed 
Under the Electricity Act is ultra vires of the 
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rule making power conferred by S- 37 (4). 
{Rowland, J.) Bhagalpur Electric Supply Co , 
Ltd. V. Hari Prasad Saha. 172 I.C. 940=10 
RP. 365=4 B.R. 203=39 Cr.L.J. 206=18 
Pat.LT. 986=1937 P.W.N. 1017=A.I.R. 1938 
Pat. 15. 

-S. 37— Rules under — Scope and effect of — 

If Part of the statute — **Owner”—Meaning of. 

The definite policy underlying the penal rules 
framed under S. 37 of the Electricity Act is to 
make licensees and owners who are experts, 
having, or supposed to have some knowledge of 
the technical matters relating to electricity and 
the maintenance of electrical apparatus liable for 
breaches of the rules. An owner as defined under 
the rules is a sort of quasi licensee ; a person who 
is not a licensee, but authorised by Government 
under Part III of the Act to supply energy. The 
rules, however, clearly are not part of the Act, 
and the provision in S. 38 (4) giving them the 
same force as if they had been enacted by the 
Act does not make them so {Beaumont, C.J. and 
IVadia, J.) Emperor v. Nazarally. 60 Bom. 
770=165 I.C. 261=9 R.B. 13=137 Cr.L.J. 1124 
=38 Bom.L.R. 434=l936Cr.C. 894=A.I.R. 1936 
Bom. 327. 

- S. 39— Construction and scope. 

S. 39 does not say that dishonest abstraction or 
consumption or use of energy is theft. S. 39 
means no more than that the offender is to be 
tried in the same way as if he had committed the 
offence of theft. {Derbyshire, C J. and Costello, 
J.) Rash Behari Shah v. Emperor 168 I.C. 
657=9 R.C. 853=41 C.W.N. 225=38 Cr.L.J. 
545=1936 Cr.C. 1043=A.I.R. 1936 Cal. 753. 

-Ss. 39 and 44 (c)— Offence falling under 

both sections—Charge under S. 39—Propriety. 

Where an offence falls under both Ss. 39 and 
44 (c) the mere fact that a charge could have 
been made under S. 44 (c) does not prevent a 

charge made under S- 39 from being properly 
made especially where the offence under S. 39 is 
clearly established. S. 39 is in fact the major 
offence. {Lord Wright ) Babu Lal v. Emperor. 
65 I A 158=I.L.R. (1938) 2 Cal. 295=32 S.L.R. 
476=1938 O.L.R. 189=1938 M.W.N. 505=1938 
O A 398=19 Pat.L T. 343=1938 A L.R. 309= 
10 R.P.C. 250=4 B.R. 490=39 Cr.L.J. 452=67 
C L.J. 161=43 Bom L.R. 787=42 C W.N 621 = 
1938 A.Cr.C. 27=1938 O W.N. 416=1938 A L.J. 
382=174 I.C 1=1938 A W.R. (P.C.) 116=1938 
MCr.C. 220=1938 P W.N. 320=A.I.R 1938 
P.C. 130=(1938) 1 M.L.J. 647. 

■S. 39— Offence under — Ingredients — Ab‘ 
straction—If essential. 

Abstraction is not always a necessary ingredient 
for an offence under S. 39. The consuming of 
electricity and the. regular causing of the record 
of that use in the shape of the figures on the dials 
in the meters to be altered, amounts to a dis¬ 
honest user within the meaning of S. 39, and the 
persons causing or allowing the alteration of the 
figures on the dial must be deemed to have com¬ 
mitted theft within the meaning of S. 379, Penal 
Code. {Derbyshire, C.J. and Costello, I.) Rash 
Bf.hari Shah v. Emperor. 168 I.C 657=9 R C 
853=41 C.W.N. 225=38 Cr.L.J. 545=1936 Cr 
C. 1043=A.I R. 1936 Cal. 753. 

-Ss. 39 and 44 (c)— Scope and effect — 

Charge under—presumption of abstraction of and 
tampering with meter—Conditions for raising 


of—Accused not proved to be consumer—Effect 
of. 

Sf39 of the Electricity Act dispenses with 
direct proof of abstraction by the accused per¬ 
son, but does not indicate the person who is to be 
held liable for the constructive abstraction. S. 44 
(c) also enables a presumption to'be raised, under 
certain circumstances, that the prevention of a 
meter from duly registering itself has been 
knowingly and wilfully caused by the consumer 
in whose custody or control the meter is proved 
to be. But the prosecution cannot avail itself of 
this statutory presumption as against an accused 
person unless that person is shown to be 
a consumer within the meaning of S. 2 (c) of the 
Act. {Dhavle^ J.) Bhagalpur Electric Supply 
Co.. Ltd. v, Propulla Kumar Ghosal. 175 I Ca 
273=4 B.R. 563=39 Cr.L.J. 549=10 R.P. 603= 
1938 P.W.N. 182=19 Pat.L.T. 141=A.I.R. 1938 
Pat. 243. 

-Ss, 39 and 44— Scope of. 

Ss. 39 and 44, Electricity Act, are to be con¬ 
sidered as separate enactments for purposes of 
S. 26, General Clauses Act. {Derbyshire, C.J. 
and Costello. J.) Rash Behari Shah v. Em¬ 
peror. 168 I.C. 657=9 R.C. 853=41 C.W.N. 
225=38 Cr.L.J. 545=1936 Cr.C. 1043=A.I,R. 
1936 Cal. 753. 


—“S. 44~Presumption under—When to be 
raised—If available against person not proved to 
be consumer. See Electricity Act, Ss. 39 and 
44 (c). 1938 P.W.N. 182=19 Pat.L.T. 141. 

S 44 (b)— Construction—Works laid or 
connected — If to be also works belonging to 
licensee. 

S. 44 (&) of the Electricity Act does not require 
that the “works” laid or connected up with any 
other works belonging to the licensee must also 
be works belonging to the licensee. {Wadia and 
Loknr,JJ.) Emperor v. Bhagwati. I L R (1939) 
Bom. 496=185 I.C. 506=12 R.B. 251=41 Bom 
L R. 878=A.I.R. 1939 Bom. 480. 


S. 44(b) and R. 31 {\)—Applicability- 
Works , meaning of—Meter board—Removal to 
neiv position—Breaking of seals and extension of 
supply line—Offence. 

••Works” as defined by S. 2 (ii) of the Electri¬ 
city Act, include electric supply lines. The point 
at which the supply of energy by a licensee to a 
consumer shall be deemed to commence, where 
the amount supplied is ascertained by meter, is 
the point at which the conductor enters the meter 
m view of S. 3S read with S. 19-A of the Act. 
1 he supply line up to the point at which it enters 
the meter constitutes “works” within the mean¬ 
ing of o. 2 (n). Where a person therefore remo* 
yes the meter board to a new position after 
breaking open the seals which had been placed 
by the licensee upon the meter, laying additional 
lines from the former position of the meter up 

position, his act amounts to an offence 
under S. 44 (6) of the Electricity Act as well as 
an offence under R. 31 (1) read with R. 122 (a) 
of ^e Electricity Rules. {Wadia and Lokur, 
JJ ) Emperor z/. Bhagvati. I.L.R. (1939) Bom. 
496=185 I C. 506=12 R.B. 251=41 Bom.L.R. 
878=A.I.R. 1939 Bom. 480. 

S 47— Scope—Breach of R.41— If punish^ 
able under S. A7. 


S. 47 of the Electricity Act deals in terms with 
default in complying with any of the provisions 
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of the Act, or with any order issued under it, or 
in the case of a license with any of the conditions 
of his license ; but it does not deal with a breach 
of any of the rules made under the Act. There 
is no rule imposing a penalty for a breach of R. 
41 framed under the Act, and consequently no 
enalty can be imposed in respect of such a 
reach. S. 47 cannot be invoked for the purpose 
of imposing such a penalty; the section cannot 
be held by implication to provide a penalty for 
breach of the rules also. {Beaumont, C. J. and 
Wadia, 7.) Emperor v. Nazarau.y Natter- 
WALA. 69 Bom. 770—165 I.C. 261=37 Cr.L.J. 
1124=9 R.B. 131=38 Bom.L.R. 434=1936 Cr. 
C. 894=A.I.R. 1936 Bom. 327. 

— S. 50— Applicability —Prosecution under 
S. 379, /. P, Code read with S. 39 of the Act. 

S. 50 of the Electricity Act applies to a prose¬ 
cution under S. 379, I. P. Code read with S. 39 of 
the Act for the theft of electricity. An offence 
of this nature is an offence against the Electricity 
Act as it would not have been an offence under 
S. 379,1. P. Code, if it had not been for the pro¬ 
visions of S. 39 of that Act. It is an offence 
which is created by that section and the Legis¬ 
lature intended S. 50 to apply loan offence of 
this nature. {Allsop and Ganga Nalh, JJ.) 
VisHWANATH V. Emperor. 165 I.C. 689=9 R.A. 
309=1936 A.W.R. 842=1936 A.Cr.C. 163=1936 
A.L.J. 955=1936 Cr.C. 938=38 Cr.L J. 53= 
193b All.L.R. 930=A.I.R. 1936 All. 742. 

-S. 50— “At the instance of' — Meaning of— 

Prosecitiion by police on report from Electric 
Company—Whether can be instituted. 

The phrase “at the instance of” in S. 50 of the 
Electricity Act means merely at the solicitation 
of or at the request of. W here a prosecution 
under the Act is instituted by the police on report 
from the Electric Company whose officers come 
into Court and give evidence, the prosecution is 
really at the instance of the Electric Company 
who is a 'person aggrieved', although they may 
not make the immediate complaint on which the 
Magistrate takes cognizance of the offence. 
(Allsop and Ganga Nath, JJ.) Vishwanath v. 
Emperor. 165 I.C. 689=9 R.A. 309=1936 A.W. 
R. 842=1936 A.Cr.C. 163=1936 A.L.J. 955=38 
Cr.L.J 53=1936 All.L.R. 930=1936 Cr.C. 938 
=A.I.R. 1936 All. 742. 

-S. SO—“Person aggrieved” — Meaning of — 

Resident Engineer tn charge of management of 
business of Electric Supply Company—Complaint 
by^Maintainability, 

A person who is directly in charge of the pro-* 
perty of an Electric Supply Company is a “per¬ 
son aggrieved” within the meaning of S.50 of the 
Electricity Act and is competent to institute a 
complaint in respect of an offence against the 
Company, or by any tampering with its meters, or 
wrongful appropriation of electric current. A 
prosecution started on a complaint made by the 
Resident Engineer who is the principal officer of 
a company in charge of the management of their 
business is not illegal and is perfectly sustainable 
(Rowland, J.) Bhacalpur Electric Supply Co., 
Ltd, V. Hari Prasad Saha. 172 I C. 940=4 B. 
R. 203=10 R.P. 365=39 Cr.L J 206=18 Pat.L. 
T. 986=1937 P.W.N. 1017=A.I R. 1938 Pat. 
15. 

--Sched. Cls.V, VI and X — Scope and effect 

of—Obligation of licensee to supply energy to 


EMIGRATION ACT (1922), S. 2. 

(applicant or group of individual—Modes of charge 
ing rates—Power of licensee opart from con¬ 
tract. 

Clauses VI and V of the Schedule to the 
Electricity Act cast the obligation on the licensee 
to supply electric energy to an applicant or a 
group of applicants for supply of electric energy 
only when the applicant or group of applicants 
enter into a written contract with the licensee. 
The only power reserved to the licensee by the 
Act in the matter of rates which may be exer¬ 
cised by him apart from contract is that he can 
charge on any one of the three alternative modes 
specified in Cls. (a), (6) ard (c) of Sub-S. (3) of 
S. 23 of the Act; and even when the licensee 
intends to prefer to go upon the basis of S. 23 
(3) (c), the consumer can by following the proce¬ 
dure laid down in Cl. X of the Schedule, compel 
the licensee to adopt either of the modes men¬ 
tioned in Cls. (o) and (b). (R. C. Mitter, J.) 
Sara Bala Ray v. Chairman, Darjeeling 
Municipality. 63 Cal. 1047=162 I.C. ni": 
R C. 660=40 C W.N. 789=63 C.L.J. 595=A.I. 
R. 1936 Cal. 265. 

—I—-—Sched. Cl. XI-A— Scope—Power to levy 
minimum charges—Conditions—Absence of con¬ 
tract — Effect—Right to sue for minimum char¬ 
ges. 

Ch. XI-A of the Schedule is the only provision 
which empowers or authorises the licensee to 
levy minimum charges. But such power can 
only be exercised by a licensee through a contract 
entered into with the consumer. When there is 
no such contract with an intending consumer, the 
licensee cannot claim or sue for minimum char¬ 
ges. (7?. C. Mitter, J.) Saila Bala Ray v. 
Chairman, Darjeeling Municipality. 63 Cal. 
1047=162 I.C. 811=8 R.C 660=40 C.W.N. 789 
=63 C.L.J. 595=A.I.R. 1936 Cal. 265. 

ELECTRICITY RULES (1937), R. 31 (1)~ 
Applicability—Meter board—Removal to new 
position—Breaking of seals and extending of 
supply line—Offence—Liability to conviction. 
See Electricity Act, S. 44 (b) and R. 31 (1). 
41 Bom.L.R. 878. 

--R. 31(1)—Scope—If conflicts with S. 26 

(5) of the Act. See Electricity Act, S. 26 (5) 
AND R. 31 (1). 41 Bom.L R. 878. 

——R. 123— Who is liable to punishment under 
—Workman or supervisor. 

Under R. 123 of the Indian Electricity Rules, it 
is not the workman who actually carries out the 
installation that is guilty of any offence; it is only 
the person under whose immediate supervision 
the work is carried out that is liable to punish¬ 
ment under the rule. (Ismail, J.) Hans Hotz 
v. Emperor. I L.R. (1940) All. 67=1939 A.W.R. 
(H C.) 789=1939 A.Cr C. 203=1939 A.L.J. 1032 
=41 Cr.L.J. 230=185 I.C. 709=A.I.R. 1940 
All. 5. 

EMIGRATION ACT(VII OF 1922). Ss. 2. 16, 
25 (2) (h)—Workmen trying to leave British India 
by ship for work elsewhere without Local Govern¬ 
ment's permission—Assistance by proprietor of a 
firm in their attempt—Offence against the Act — 
Person who helped them to leave the place guilty, 
of offence—Conviction whether proper. 

Where the proprietor of a Cigar Manufacturing 
Company in British India supported the emigra¬ 
tion out of British India of some skilled workmen 
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with the purpose of their being employed by his 

outside British India in a place 
f since the requirements of S. 16 

ot the Bmigration Act were not complied with, 
the workmen were suspected and detained, and a 
Persecution was sanctioned under S. 25 (2) {b) of 
the Emigration Act against the proprietor for 
having helped them to emigrate, but he raised the 
aetence that he was not responsible for any help 
given to them and that even otherwise they were 
^igrants as defined under S. 2 ( 1 ) ( 6 ) of the 

He/d, ( 1 ) that an agreement to work for hire 
was not necessary for an offence under S. 25 ( 2 ) 

u unnecessary to consider 

Whether as found by the lower Court the work* 
men ought to have been engaged by the proprietor 

a place outside British 
India , (2) that since the permission of the Local 

skilled workmen to emigrate was 

V S. 16 of the Act, the 

proprietor should be convicted in so far as the 

nr provides, that whoever 

nr attempts to assist any person to emigrate 

or attempts to emigrate or to leave any place for 

wfth «^»&rating. shall be punishable 

^VrtiTno /.) The Public Pro- 

M 184 I.C. 370=12 R. 

40‘ M.W.N. 124= 

Mad. 445=(ig39) 1 M.L.j'^ui 

Where a person secures steamer tickets for 

certain labourers to enable them to depart by land 

out of British India so as to depart for the pur- 

pose of working for hire in a country beyond the 

commits an offence punishable under S. 30 

(3) read with S. 25 (2) (5) of the Emigration Act. 

Assistance does not mean merely either financial 

assistance or entering into an agreement to work 

lor hire. {Lakshmana Rao, /.) Public Prosecu- 

TOR V Mahomed Abdullah. 1940 M.W.N. 480= 

T T o*, 679=A.I.R. 1940 Mad. 587=(1940) 1 
M.Lf.J. 816. 

ENGLISH finance ACT (1920), S. 27 (1)— 
Construction — Right to relief under. See Income- 
tax—D opLE Taxation. (1939) I.T.R. 59. 
ENGLISH LAW— Applicabiltty—Feudal law — 
*t^PPltes to Malgttsar in Central Provinces. 

The principles of English Feudal Law are clear- 
/ lo Malguzar in Central Provinces. 

^tone, C.J. and Clarke, J.) Daryao Singh v. 

R N. 1=1938 N.L.J. 

366=A I.R. 1939 Nag. 91. 

——-Common Law^ Applicability — Limits- 
Principles governing, 

Niyogi, AJ.C. —Though the Courts in India are, 
in the absence of any express provision of law 

applicable to any particular case, empowered to 
invoke the aid of Common law on considerations 
of justice, equity and good conscience, yet this can 
Only refer to the Common law which is actually 
enforced by the Courts in England. Any Court in 
^dia which takes recourse to the Common law of 
England and seeks to apply its principles to India 
wnnot afford to ignore the extent to which the 
Common law stands abrogated by statute. 

“Whether a particular branch of the 
English Common law should be applied in India 
<jcpends upon whether it is in accordance with 
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justice, equity and good conscience, and in consi- 
acring that question^ the Courts have to consider 
the age and the circumstances in India in which 
the application is to be made. The history and 
the period at which the rule was developed should 
also be considered. 

Pollock, J. —Though there is a strong presump¬ 
tion that any rule of English law is in accordance 
with the principles of justice, equity and good 
conscience in England, yet the Court in India is 

examine the rules in order to find out 
whether ihe rules are in accordance with the true 
principles of equity. {Stone, C. /. and Pollock 
on difference between Niyogi and Staples, AJ.Cs.) 

State v. Rukhminibai. I L.R. 
(1938) Nag. 54=174 I.C. 401=10 R.N. 386= 
A.I.R. 1937 Nag. 354. 

EQUITY—Court of—When gives aid—Forfei¬ 
ture—Defaulter. See Execution — Executing 
Court. 16 Pat. 395, 

- Equitable right-^If accrues to the defendant 

—Delay caused by plaintiff im bringing suit. 

No equity arises from mere delay to enforce a 
legal demand and no kind of equitable right can 
accrue to a defendant from the delay of the plain¬ 
tiff in instituting his suit. The only question 
which can arise from the delay is whether the 
legal demand is barred by limitation. {James and 
Rowland, JJ.) Balkesia v. Bhagwan GiR. 15 
Pat. 716=166 I.C. 451=9 R.P. 297=17 Pat.L.T. 
644=1936 P.W.N. 918=3 B R. 167=A.I.R. 1937 
Pat. 9. 

— Equitable relief — Conditions—Laches in 
clatmtng^Effecl. 

Long delay and negligence of a plaintiff in seek¬ 
ing an equitable relief, which, in the language of 
equity pleadings, amounts to “laches" will disen¬ 
title him to relief even though the claim is not 
disputed. Nothing can call forth a (jourt of equity 
into activity but conscience, good faith, and rea¬ 
sonable diligence. {Rangnekar, J.) Kissondas 
Premchand V. Jivatlal Pratapshi & Co. 167 I. 
C. 529=9 R.B. 313=38 Bom.L.R. 864=A.I.R. 
1936 Bom. 423. 

• ^^Kight to invoke—Grounds—Relief against 
forfeiture—Defaulter incurring forfeiture wilful¬ 
ly o*" out of gross negligence—Right to relief. 
.See Execution—Executing Court. 16 Pat. 395. 

- Rules of—Rules applicable—Power of 

i^ourt to invent new rules of equity apart from 
English law. 

The rules of equity applicable in India are well- 
gecognised rules which have been accepted in 
England. It is not open to the Courts in India to 
invent anew rules of equity for the first time 
contrary to the principles of English law. If the 
law ot England is clear, and there is no statutory 
enactment to the contrary in India, one should 
hesitate to introduce any supposed rule of equity 
in conflict with that law. {Sulaiman, C.J., Thom 
ana Bennet,//.) Ajhudhia Prasad v. (Thandan 

860=1937 A.L J. 688 = 
661=1937 A.L.R. 764=170 I.C. 
934=10 R.A. 195=A.I R. 1937 All. 610 (F.B.). 

ESTOPPEL. See also Evidence Act, Ss. 115 AND 

116 . 

Acquiescence. 

Approbate and reprobate. (S're Election.) 

Ellis of lading-statements in. 

Conduct. 
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Estoppel by conduct. 

Judgment. 

Landlord and tenant. 

None against statute. 

Point of law. 

Relinquishment of rights. 

Standing by. 

Statement by subsequent mortgagee. 

Acquiescence. 

•-Acquiescence—Blowing hot and cold— 

Party asking Court to adopt special procedure— 
Right to resile from. See Appeal—Competency. 
71 M.LJ. 281. 

Acquiescence—Conduct—Malabar tarwad— 
Acquisition by Karnavan in names of members of 
thavazhi—Several succeeding karnavans acquies¬ 
cing and not challenging claim of thavazhi—New 
Karnavan claiming acquisition on behalf of tar¬ 
wad after lapse of many years—Maintainability of 
claim. See Malabar Law—Tarwad. 1937 M. 
W.N. 1254. 

- ’Acquiescence and waiver—Agreement to 

lease land—No actual demise—Lessee entering 
possession erecting structures and paying salami 
but paying no rent—Lessee described in subsequent 
record-of-rights as tenure-holder—Notice to quit 
and for ejectment—Plea of equitable estoppel 
and adverse possess^on^Sustainability. 

On 30th Aswin, 1325 B. S., the husband of 
the defendant applied to the plaintiff, the pro¬ 
prietor of an estate, for settlement of certain 
homestead lands. The lands were measured and 
found to be 38 and odd bighas. The plaintiff 
agreed to make a settlement of the lands at a 
rental of Rs. 5 per bigha and a salami of Rs. 1000. 
No written agreement was entered into between 
the parties, but there was an agreement that a 
lease should be executed on these terms, and the 
defendant's husband immediately took possession 
and paid the salami of Rs. 1000. No lease was, 
however, executed at all, but the defendant's 
husband remained in possession and paid no rent. 
In 1925 the record-of-rights was published and in 
that the defendant's husband was described 
wrongly as a tenure-holder. The plaintiff subse¬ 
quently gave notice to the defendant calling upon 
her to give up possession of the property, but she 
refused. The defendant's husband had further 
encroached upon the plaintiff's other land adjacent 
and had in course of time wrongfully taken 
possession of about 43 bighas of the plaintiff's 
other lands. Plaintiff brought a suit for posses¬ 
sion of all the lands, and the defendant pleaded 
adverse possession, estoppel, acquiescence and 
waiver on account of the fact that buildings had 
been erected on the land. 

Held, (1) that the defendant's husband entered 
into possession with the consent of the plaintiff 
under the agreement to lease and not under an 
actual demise, and was a tenant-at-will or some¬ 
thing of that nature, and was not a trespasser 
and got no title by adverse possession; (2) that 
even assuming that the nature of possession must 
have changed in 1925 by reason of the entry in the 
record-of-rights describing the defendant's hus¬ 
band as a tenure-holder, in the absence of evi¬ 
dence that he openly asserted an adverse title 
until the publication of the record-of-rights, the 
suit having been instituted within 12 years of 
1925 was not barred by limitation, even if time 
began to run in 1925; (3) that the notice given by 
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the plaintiff calling upon the defendant to give up 
the property amounted to an intimation that the 
plaintiff refused to grant a lease; (4) that the de¬ 
fendant's husband entered into possession under 
the agreement to lease and erected structures on 
the land not in any mistaken belief as to his rights 
but in assertion of rights which he correctly 
believed to be his. The plaintiff did not in any 
way mislead or encourage the defendant or her 
husband by not interfering because he could not 
have interfered so long as the proposed lessee 
had a right to sue for specific performance ; and 
the fact that the plaintiff did not interfere but on 
the contrary stood by and permitted the struc¬ 
tures to be erected did not bar the suit by reason 
of any doctrine of estoppel, acquiescence and 
waiver. The plaintiff was therefore entitled to 
possession, the defendant being given an oppor-' 
tunity to remove the structures if they existed; 
(5) that the defendant could not, however, be 
ejected from such of the other lands encroached 
upon by her husband and herself, as had been in 
their possession for over 12 years before suit. 
{Harries, CJ. and Manohar Lall, /.) Shiva 
Prasad Singh v. Mandira Kumari Debi. 21 
Pat. L.T. 277—A.I.R. 1940 Pat. 438. 

-Acquiescence as instance of estoppel. See 

Acquiescence. 1939 N.L.T. 136. 

Applicability—Award treated as a compro¬ 
mise acted under. See Arbitration—Award. I. 
L.R. (1937) Nag. 449. 

Approbate and reprobate. 

- Approbate and reprobate — Beneficiary, 

under will—Right to repudiate conditions im¬ 
posed. 

A beneficiary under a will must take the will as 
a whole, he cannot demand benefits under the will 
freed from the conditions which though burden¬ 
some the testator has considered to be necessary 
conditions to his bounty. He cannot both appro¬ 
bate and reprobate. He cannot retain the pro¬ 
perties acquired for him and repudiate all the 
liabilities incurred in acquiring them. {Broom¬ 
field and Tyabji, JJ.) Balaji Vasudeo z/. Sada- 
sHiv Kashinath. I L.R, (1937) Bom. 1=165 I. 
C. 530=9 R.B. 150=38 Bom. L.R. 796=A.I.R. 
1936 Bom. 389. 

- Approbate and reprobate—Blowing hot and 

cold—Sale deed — Vendor representing having 
title and receive consideration-^Subsequent denial 
of title and disputing—Validity of sale-deed — 
Permissibility. 

A person cannot be allowed to make contra¬ 
dictory allegations or to blow hot and cold and to 
affirm at one time one thing and to disaffirm it at 
another time so as to found a claim on it; and it 
is clear law that a grantor or lessor cannot be 
allowed to dispute his own title with either the 
grantee or the lessee. A person executing a sale- 
deed representing that he has title to the pro¬ 
perties sold and receiving consideration therefor 
cannot be allowed to come to Court and say that 
he had no title at the time he executed it. 
{Rangnekar and Macklin, JJ.) Jeka Dul v. Bai 
Jm. 174 1.0.24=10 R.B. 413=39 Bom. L.R. 
1072=A.I.R. 1938 Bom. 37. 

•Approbate and reprobate—Party accepting 
benefit under order of Court—Right to challenge 
—Ex parte decree—-Setting aside — Compensation 
awarded to plaintiff and accepted by him—Subsem 
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queni application in revision against order — Com- 
petency. 

It is a well-known rule that a party cannot be 
allowed both to approbate and reprobate. If a 
party has adopted an order of the Court and 
acted under it, he cannot, after he has enjoyed a 
benefit under the order, contend that it is valid 
for one purpose and invalid for another. If he 
accepts the benefit under the order, he roust be 
considered to have acquiesced in the order passed 

/>ar/e decree was set aside 
and the plaintiff was awarded a sum of money to 
compensate him for the waste of time, money and 
energy caused to him. The costs were paid at 

once and received by the plaintiff's pleader with- 

out protest in Court plaintiff having applied to the 

High Court for revision of the order setting aside 
the ex parte decree. 

application was incom- 
petent and the plaintiff was not entitled to attack 
Uie order in revision. (Abdur Rahman, /) 
SaTYANARAVAN\MURti V. SUNDARA RaO. 181 I. 

ms 603® 
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— Approbate and reprobate—Party adopting 
order of Court-Right to object to same after- 

Doctrine of election. 

The law IS sufficiently clear that a party who 

seeks the assistance of the Court is not entitled to 

approbate and repro^te or blow hot and cold. 

Ine doctrine of election is not confined to instru¬ 
ments. A person cannot say at one time that a 
transaction is valid and thereby obtain some ad¬ 
vantage to which he could only be entitled on the 
looting that it is valid, and then turn round and 
IS void for the purpose of securing some 
oUier advantage. A person who has chosen to 
adopt an order of Court cannot subsequently be 
allowed to object to it. {Burn, 7.) Sreeramulu 
V. Venkatanarasimham. 179 I.C. 466=11 R 

M.W.N. 1013=48 L.W 476= 
A.I.R. 1938 Mad. 1004=(1938) 2 M.L.T.835. 

“ —Approbate and reprobate — Party taking 
benefit arising from decree— Right to appeal 
against decree—Benefit not conferred by decree 
itself—Acceptance—If bars appeal. See Appeal 
—Competency. 40 C.W.N. 553. 

- Approbate and reprobate—Suit for declara- 

Uon, accounts and injunction in Court of second 
class Sub‘Judge—Objection to valuation—Finding 
that valuation beyond Courtis jurisdiction — 
sent to first class Subordinate Judge and 
there—Appeal to High Court by defendant— 
Objection to forunt — Competency. 

Where a suit instituted in the Court of a 
second class Subordinate Judge for a declaration, 
injunction and accounts m respect of a house 
which IS alleged to be public or private religious 
property, is, on objection by the defendant, direc- 
ted to be sent to the Court of a first class Subor¬ 
dinate Judge on the ground that the value of the 
suit house being oyer Rs. 10,000, the former 
Court has no jurisdiction to hear the suit and 

the plaintiff accepts that position and goes "o 
trial, he cannot, in an appeal bv the ? ♦ 

the High Court from the decree in 

to urge a prelimil";''ob"ec,ioV to'the 
effect that an sppeal does not li^ tr% tj* u 
Court, bur only to the Distric^riM k 
of the fact that at a I^er 

prayer for accounts was deleted and therefo^r 
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the suit became triable by a second class Subor- 
dinate Judge* Where the plaintiff by his conduct 
has allowed the suit to be heard by the first class 
Subordinate Judge as falling within the cogni¬ 
zance of the latter, he must be taken to have con¬ 
ceded that the valuation of the property was 
iban Rs. 5,000 and beyond the jurisdiction 
of the second class Subordinate Judge, and to 
have by his conduct induced the defendant to act 
basis that the suit could be tried only by 
the first class Subordinate Judge. He is conse¬ 
quently estopped from urging the objection that 
an appeal lies only to the District Court and not 
to the High Court. 

Broomfield, J .—Such an objection taken to the 
forum of appeal is rather like approbating and 
reprobating. {Broomfield and Divatia, 77.) Gaj- 
Ramji Jasramji V . SoMNATH Bhudardas. 189 I.. 
C. 836=42 Bom.L.R. 443=A.I.R^1940 Bom. 242, 
- 7 Approbate and reprobate—Suit for declara¬ 
tion, injunction and possession and mesne profits 
—Claim valued at less than Rs. 10,000 in trial 
Court and High Court—-Application for leave to 
appeal to Privy Council—Plea that properties 
worth over Rs, 10,000-Estoppel—Right to 
certificate of leave to appeal. See O P. Code, S. 
no. 39 Bom.L.R. 332. 

Bills of lading—Statements in. 

—;-Bills of lading issued by shipping company 

without receiving goods on board—Shipper rais¬ 
ing money from Bank on security of bills of 
lading and absconding—Goods seized at instance 
of unpaid vendors as obtained by cheating—Claim 
by Bank against shipping company—Estoppel 
against company by reason of statements in bill 
of lading See Contract—Shipping—Bill of 
Lading. I.L.R. (1939) Kar. 439=A.I.R. 1939 
Smd 229. 

Conduct. 


-Conduct—Admission to occupancy holding 

by general attorney of agent—Zemindar not chal¬ 
lenging entry at settlement but getting rent 
enhanced by proceedings against persons admit¬ 
ted by agent—Denial of occupancy rights by 
zamindar after the lapse of over 16 years—Estoo- 

Tenancy Act. Ss. 17 and 12^ 

1937 K.L>. 1. 


Conduct — Representation — Insolvency 


Declaration of final dividend—Official Receiver 
regarding insolvency terminated and sending all 
papers to Court—Acquisition by insolvent more 
than 12 years later—Right of creditors to claim 
for distribution from the hands of vendee from 

insolvent. Provincial Insolvency Act nil 
OF 1907), S. 16 (4). 48 L.W. 788. ^ 

-Conduct—Tenant illegally ejected and dis¬ 
possessed by some only of co-sharers--Suit by 
latter under wrong section of A'ct—Subsequent 
ejectment suit by same co-sharers against heir of 
tenant—Plea by latter that plaintiffs are not his 
landlords—Sustainability—If barred. See Agra 
Tenancy Act, Ss. 44 and 99. 1938 R D. 163= 

1938 A.W.R. (B.R.) 99. 

- Conduct—Trespasser claiming to hold land 

as permanent tenant—Landlord allowing him to 
remain in possession and accepting rent—Effect 
—Denial of permanent tenancy—Estoppel. See 
Landlord and tenant—Permanent tenancy. A. 
I.R. 1937 Pat. 374. 
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-Consent decree—If create*;. See Compro¬ 
mise-Consent DECREE. 1940 A.W.R. (H.C.) 504 
=1940 A.L.J. 679. 

- Doctrine of—Applicability to contracts of 

statutory bodies. 

The ordinary laws of estoppel that arise out 
of the conduct of the principals apply equally 
well to contracts entered into by a District Board 
through its executive officers, with different bus- 
owners in respect of their licen';es. {Horwill, /.) 
President, District Board. Kistna v. Laksh- 
MAYYA. 177 I.C 126=11 R.M. 252=1937 M.W. 

N. 1223 (2)=A.I.R. 1938 Mad. 227=(1938) 1 
M.L.J. 391. 

-Equitable estoppel — Representation — 

Agreement of permanent lease by limited owner 
effected verbally—Lessee entering in possession 
but not suing for specific performance within 
period of limitation—Erection of pucca house by 
lessee—Suit by lessor for ejectment—Bar of— 
Equitable estoppel—If arises—Right to compen¬ 
sation for improvements. See Landlord and 
TENANT— Ejectment. 19 Pat.L T. 791. 

Estoppel by Conduct. 

-- Estoppel by conduct, neglect or representa¬ 
tion—Basis of rule—Pledge of Railveay receipts — 
Pledgee handing them over to pledger in the 
course of business—Repledging of them — Ori¬ 
ginal pledgee, if estopped. 

Though estoppel is described as mere rule of 
evidence, it may have the effect of creating sub¬ 
stantive rights as against the person estopped. 
Estoppel, which enables a party as against an¬ 
other party to claim a right of property which in 
fact he does not possess, is described as estoppel 
by negligence or by conduct or by representation 
or by holding out of ostensible authority. Such 
estoppel is based on the existence of duty which 
the person estopped owes to the person led into 
the wrong belief or to the general public of 
whom the person is one. There is a breach of 
duty if the party estopped has not used due pre¬ 
cautions to avert the risk. The detriment may 
entitle the innocent third person either to prose¬ 
cute or to defend a claim. His identity may be 
ascertainable only by the event, in the sense that 
he has turned out to be the member of the general 
public actually reached and affected by the con¬ 
duct. negligence, representation or ostensille 
authority. English case law reviewed. Bank A 
advanced loans to a merchant on the pledge of 
railway receipts. Following the usual practice, 
the railway receipts were handed over back to 
the merchant for the specific purpose of clearing 
goods represented by the railway receipts from 
the Port Trust and storing them in the bank's 
godowns. The bank did not put its stamps on 
the railway receipts. The merchant fraudulently 
pledged the same railway receipts to bank B and 
obtained a second advance. Thereupon bank A 
brought against bank B an action for conversion. 
Bank B raised a plea of estoppel against bank A. 

//e/d, that the plea of estoppel could not be 
availed of. Bank A did not owe any duty to bank 
B in the matter. There was no relationship of 
contract or agency. There was also no represen¬ 
tation by bank A which had no reason to think 
that it was representing'to any body that the mer¬ 
chant had any title to dispose of the goods. The 
railway receipts were not dangerous things; there 
was no question of arming the merchant with 

Q. D. II-4 
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them. The railway receipt, though a document 
of title, was in form merely an authority to take 
delivery of the goods and the possession of such 
a document contained no representation that the 
holder had any implied authority or right to dis¬ 
pose of the goods. It was at the best an ambi¬ 
guous document. Its possession no more con¬ 
veyed a representation that the merchant was 
entitled to dispose of the property than the actual 
possession of the goods themselves would have 
conve 3 ed any such representation. It was not 
like a negotiable instrument. The document on 
its face conveyed no representation when present¬ 
ed that the merchant was invested with full dis¬ 
posing power. Bank A therefore was entitled to 
rely on the rule of law that no one could pass a 
better title than he possessed. 

Held further, that the failure of bank A to 
place its stamps would make no difference. It 
was neither the practice nor was there any duty 
as between the two banks to adopt such a prac¬ 
tice. {Lord Wright.) Mercantile Bank of 
India v. Central Bank of India. 65 I.A. 75=1, 
L R (1938)Mad. 360=1938 A L.R. 100=10 R.P. 
C. 169=1938 P.W.N. 152=1938 A.W R. (P C.) 
90=66 C.L.J. 510=1938 O.A. 312=1938 M.W 

N. 552=40 Bom. L.R. 713=19 Pat.L.T. 147=32 
S.L.R. 313=4 B R. 260=47 L.W. 329=1938 A. 
L.J. 273=172 I.C. 745=42 C W.N. 321=1938 

O. L.R. 68 (2) = 1938 O.W.N 206=A.I.R. 1938 

P. C. 52=(1938) 1 M.L.J. 268 (P.C.). 

- Estoppel by deed—English law — Applica¬ 
bility. 

The English doctrine of estoppel by deed ought 
not to be applied in India in view of the dissimi¬ 
larity of conditions prevailing in India. {R. C. 
Mitter, J.) Deena Bandhu Gan v. Makim 
Sardar. 63 Cal. 763=161 I C. 468=8 R.C. 519 
=40 C.W.N. 460=A.I.R. 1936 Cal. 93. 

- Estoppel by record and res judicata— 

Relative effect of—Decree creating a charge and 
declaring a charge — Difference. 

If a Court orders a defendant to pay plaintiff 
a certain sum of money on a specified date and 
directs that if it is not paid, property which it 
specifies is to be sold, those orders must be car¬ 
ried out and the judgment-debtor cannot evade 
them by transferring the property so charged to 
another, however innocent that other may be. 
The doctrine of estoppel by record applies and 
the transferee from the judgment-debtor after 
decree is bound to carryout its orders in the 
same way and to the same extent as the judg¬ 
ment-debtor himself. It is not necessary for the 
decree-holder to sue the transferee all over again. 
But when the decree is merely declaratory and 
does not direct the doing of a particular thing, 
that is when it is not executable, then an impor¬ 
tant difference arises, and the transferee, though 
bound by the decision in the sense that it is res 
judicata, js not necessarily bound to the same ex¬ 
tent and in the same way as the judgment-debtor: 
pleas are available to him which would not be 
available to his transferor {eg.) bona fide pur¬ 
chase for value without notice. {Stone, CJ. and 
Bose, J.) Ghasiram v. Kundanbai 1940 N.L.J. 
1=A.I.R. 1940 Nag. 163. 

-■ ■ Express provision of law—Estoppel 

against. 

A promise not to eject against the express 
provisions of the law cannot operate as an estop- 
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Khedu Singh v. Mahesh. 
1940 R D. 239=1940 A.W R. (B.R.) 144. 

— Ignorance of fights-^Estoppel against 
statute. 

Where certain payments by way of bazar dues 
are made by the defendants in ignorance of their 
legal position, that cannot estop the defendants 
Irom questioning the right of the plaintiffs to 
recover such dues. Further, there can be no es- 
^ppel against a statutory provision. {Thomas, 
CJ.andBennet,].) Ram Jiwan v. Hanuman 
fx7 143=1940 O.A. 746=1940 O. 

357=1940 O.L. 

R. 535=A.I.R. 1940 Oudh 409. 

Judgment. 

——/ udgment^Conditions, 

Ahdur Rahmatu J. —There can be no estoppel 
by judgment or decree apart from the doctrine of 
rer jMfltco/a unless the same matter is found to 
be m issue in the former trial as that now in 
question and unless the judgment was rendered 
on the merits. {Pandrang Row and Abdnr 
Rahman, JJ) Ramaswami v. Venkata Krish- 

nayya^^ 1938 M.W.N. 224 (2)=47 L.W. 374 

- -—Knowledge of execution of decree—Failure 

laMUy ^JefreT' contesting 

Where persons to be sued are majors a suit 
brought without their knowledge against them on 
the footing that they are minors is wrong, and 
the guardtan^ad-litem appointed to represent 
them has no legal standing to act for them in the 
his admission of liability is not binding 
Such persons if they were not aware 
of the suit until after the decree in the suit was 
are not estopped from contesting the 
validity of the decree even if they became aware 
ot the execution proceeding and did not come 

prosecute their claims then. 
{DunUey and Braund, JJ.) R.M.A.R.M. Chet- 

Shwe Hmun. 180 I.C. 489= 
11 R.R. 404=A.I.R. 1938 Rang. 468. 

T T^ndlord and tenant—Building by tenant 
Landlord not objecting. See Landlord and 
Tenant. A.I.R. 1937 Pat. 391. 

Landlord and tenant—Buildings erected by 
tenant—Landlord if estopped from pleading non¬ 
transferability. See Landlord and Tenant — 
Iransfebable tenancy, 17 Pat. 358. 

“ Landlord and tenant—Covenant against 
alienation—Forfeiture of tenancy—K-ight of 
landlord Condonment of breach on previous 

Paf L t"5oV S- 114. 17 

Landlord and Tenant. 

1 Landlord and tenant—Lease contrary to 
Jaw--hraudulent representation on question of 
fact by lessor to lessee—Lessee believing in re¬ 
presentation and acting thereon—Lessor, if es- 
^pped from going back on representation. See 
Eviden ce Act, S. 115. 17 Pat.L.T. 380 (S.B.). 

Landlord and tenant—Purchaser from 
tenant paying landlord's fee—Deed of purchase 
not specifying that tenancy is fixed rate—Ques¬ 
tion raised in pre emption proceedings but left 

?ate"tefanr purch^aser for declaration of fixed 

ai? vns is. fii- 
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‘Landlord and tenant 


Purchaser from 


tenant recognised by landlord on payment of 
salami—Possession and payment of rent to land¬ 
lord—Suit for ejectment — Estoppel. 

purchased from B, the previous occupier, a 
residential house and applied to the landlord for 
permission to complete the purchase. The land- 
lord willingly gave his consent to the purchase 
after having received certain salami. A was in 
possession of the house since the purchase and 
paid rent. The landlord subsequently brought a 
sdit against A for ejectment. 

Held, Xhzt as the landlord by his consent in¬ 
duced A to enter into possession and to pay rent, 
he was estopped from suing A for ejectment. 

{Courtney-Terrell,\C.J. and James, J.) Gurshai 

MAHTON V . JUGESHWARI pRASAD. 170 I.C. 475= 
3 B.R. 742 (1)=10 R.P. 133=18 Pat.L T 911= 
1937 P.W.N. 928=A.I.R. 1937 Pat. 454. 

Landlord and tenant—Under-raiyat with 
occupancy right—Building of house and planting 
of trees—If protected from ejectment—Equita¬ 
ble estoppel. See Landlord and Tenant — Etect- 
MENT. 17 Pat.L.T. 202. 

,-Lease—Not by all co sharers—Invalidity of 

lease—Ejectment—Lessor if estopped. See 
Landlord and tenant—Lease. 1938 ALT 
{Suppl.) 62 . ■ J- 

I —Lessee allowing third person to occupy land 
and construct building thereon—If can later on 

question legality of the possession of that third 
person. 

The agent of the lessee of land for building 
purposes from Government transferred the same 
to a third person who got it transferred in his 
name from the Government. The lessee took no 
objection to the third person's occupation of the 
land and to his construction of a house thereon 
until the building was complete and in the occu- 
of the third person's tenant. 

Held, that having induced the third person to 
believe that he was in lawful possession of the 
land and had a right to construct a building 
thereon by his conduct, the lessee was estopped 
from questioning the legality of the third per- 
son s possession or his right to construct the 
building and to remain in possession of it. 

^^ADAN GopAL V. SUNDARAN. 189 
I C 735=13 R.R. 51=A.IR. 1940 Rang. 172. 

-Minor-Plea of minority at the time of 
execution mortgage. See Contract Act. S. 65. 
1937 A.L.J. 688=A.I.R. 1937 All. 610 (F.B.). 

—-ilfor/gagor and mortgagee—Mortgagee of 
sir plots—Mortgagor not losing Possession- 
Mortgagee not objecting to rent fixed on mort- 

^^’Pr^^P’^etary tenant—If can subse- 
lenancy creation of ex-proprietary 

Where a mortgagor of JiV plots did not lose 
possession and the matter was taken up at the 
instance of the mortgagee himself in the muta- 
lon proceedings and he did not raise any objec¬ 
tion to the rent being fixed on the mortgagor as 

ex-proprietary tenant at a particular rate, he is 
estopped from questioning the creation of the 
ex-propnetary tenancy. {Mehta, S.M. and Har- 

loan » y Tewari V . NacesarRam. 

1940 R .P. 197=1940 A.W.R. (B.R.) 65. 

^ of plea— Res ;MdicaM—Distinction, 

5-eeC. P. Code, S. 11. 29 S.L.R. 455. 
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-^Negligence—When gives rise to estoppel. I 
A defendant who pleads estoppel founded on 
the negligent conduct of the plaintiff, mush in 
order to succeed on the plea of estoppel, establish 
that there was a duty on the part of the plaintiff 
(or his agent) to use due care towards the party 
or towards the general public of which he is one. 
Further the negligence must be in the transaction 
itself, and the negligence must not only be cal¬ 
culated to have the misleading effect attributed 
to it but must be the proximate or real cause of 
that result. If any fraud is alleged, such fraud 
must flow as a natural and uninterrupted sequence 
from the negligent act. {Engineer, /.) Pur- 
5H0TTAM V. Secretary of State. I.L.R. (1938) 
Bom. 139=173 I.C. 522=10 R.B. 350=39 Bom. 
L.R. 1152=A.I.R. 1938 Bom. 93. 

■ Party to a contract ultra vires of a statu¬ 
tory body—If can plead illegality of contract. 

Where certain bus-owners accepted licences 
from the District Board, for a period of two 
months only, by their very acceptance had made 
it impossible for the District Board to exercise 
any discretion in the matter and so prima facie 
would be estopped from denying that the District I 
Board had authority to issue licences for a period 1 
of iwo months only. It is immaterial if the con¬ 
tract was ultra vires the Board, for the doctrine 
of estoppel does not depend altogether upon the 
legality of a contract. {Horwillf J) President, 
District Board. Kistnav. Lakshmavya. 177 
I.C 126=11 R.M. 252=1937 M.W.N. 1223 (2)= 
A.I.R. 1938 Mad. 227=(1938) 1 M.L.J. 391. 

Point of law. 

Point of law—Admission of counsel. 

Per Mackney, J. —Admission of a counsel On a 
point of law does not preclude the client from 
raising it subsequently. {Mackney, Mya Bu and I 
Spargo, JJ.) Maung Po Zaw v. Maung An. I 
1939 Rang L.R. 83=179 I.C. 6=11 R.R. 303=A. I 
I.R, 1938 Rang. 376. 

— Point of law—Admission by counsel — Bind¬ 
ing nature of. 

Counsel waiving objection as to limitation does 
not estop his client from raising the same. {Dalip 
Singh, /.) Panna Lal v. Jain Bank of India 
Ltd. Lahore. 178 I.C. 288=11 R.L. 435=A.I.R. 

1938 Lah. 368 

Relinquishment of rights. 

■ ^Relinquishment of rights—Proof of full 
understanding — Necessity. 

The person relinquishing his right may be pre¬ 
vented from asserting it on the ground of estop¬ 
pel, but it can be invoked only if full understand¬ 
ing by the executants has been proved. {Collister 
and Bajpai, JJ.) Ishar Fatima Bibi v. Hanwar 
Fatima Bibi. 182 I.C. 801 (2)=12 R.A. 38= 

1939 A W.R. (H.C.) 889=1939 A.L J. 642=A.I. 
R. 1939 All. 348. 

Silence—If can amount to—Minor — Mort¬ 
gage by guardian—Minor though present keeping 
silent—if bound. 

Where a minor defendant with her mother as 
guardian is present at the time of execution of a 
mortgage-deed and the mortgage-deed does not 
•contain any specihe statement committing the 
defendant to any particular legal liability, there is 
no estoppel on the mere omission of the defen¬ 
dant to raise any objection or protest at the time, 
and defendant's share is not liable. {Varada, 
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chariar and Mockett, JJ.) VbnkataRama Iyer v. 
Ballaya Yf.suthasan. 165 I.C. 478=9 R.M. 
260=44 LW. 725=1936 M.W.N. 468=A.I.R. 
1936 Mad. 595. 

Silence when amounts to representation. 

The main condition subject to which alone 
silence amounts to a representation is that a legal 
duty was owed by the representor to tlie repre¬ 
sentee to make the disclosure the omission of 
which if relied upon as creating an estoppel. 
^Dunkley, J.) Ally Meah v. Maymyo Munici¬ 
pality. A.I.R. 1940 Rang. 187. 

Standing by. 

•Standing by — Company — Application for 
allotment of shares—Company transferring shares 
of another to applicant and entering his name in 
register of members as transferee—Applicant 
fully aware of transfer and entry—Subsequent ob¬ 
jection after long time to entry of name as trans¬ 
feree and to be included in list of contributories — 
Sustainability—Right to rectification. 

If any person whose name is included in the 
register of shareholders of a company becomes 
aware that circumstances are such that if procee¬ 
dings are brought against the company he would 
succeed in having his name removed and the 
register rectified, he must do so promptly. If he 
stands by for a long time and allows his name to 
remain in the register, he is holding out to the 
public that he is a share holder, and thereby he 
loses the right to have his name removed at a later 
stage. B applied to a company for allotment to 
him of a certain number of shares. But instead 
of the allotment of shares, shares belonging to 
another shareholder were transferred to him and 
he was entered in the register of the company as 
a transferee of those shares. B was aware of this 
transfer to him and entry of his name and he 
stood by without objecting to the same. Subse¬ 
quently, after the company was ordered to be 
wound up, the Official Liquidator applied to have 
B’j name, included in the list of contributories. 
B objected, and also applied for rectification of 
the register of members of the company by 
removal of his name from the register. 

Held, that B having stood by in the way he did 
with full knowledge that his name was on the 
register by reason of his consent that shares 
should be transferred instead of being allotted to 
him, he was liable to be included in the list of 
contributories in respect of the shares transferred 
in his name, and that he was not entitled to an 
order for rectification of the register of members. 
{Gentle, J) Garland Petroleum Co. (Madras), 
Ltd ► the matter of 189 I C. 309=13 R.M. 
239=49 L.W. 431=1939 M.W.N 666=A.I.R. 
1939 Mad. 803=(1939) 2 M L.J. 122. 

Statement by subsequent mortgagee. 

Statement by subsequent mortgag ee that he 
would not enforce his mortgage—If could estop 
him. 

A mere statement by the subsequent mortgagee 
in the witness box that he would not enforce his 
mortgage cannot estop him from enforcing his 
legal rights. A mortgagee's right is created by a 
registered deed and can only be extinguished by a 
registered deed. {Stone, C.J. and Ni\ogi, J.) All 
India Railwaymen’s Benefits Fund Ltd. v. 
Ramchand Hemraj. I.L.R. (1939) Nag. 357= 
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186 I.C. 244=12 R N. 194=1939 N.LJ. 238= 
A.I.R. 1939 Nag. 179. 

Statute. 

■-Statute—Deed—Clause in contravention of 

statute—Part severable from rest—Estoppel—If 
can arise from part which is good. See Evidence 
Act. S. 115. 63 C.L.J. 52. 

"——;-Statute—Estoppel against statute—Appli¬ 
cability of—Lease void under Chota Nagpur 
Tenancy Act—Ejectment. See Evidence Act, 
S. 115. 17 Pat L.T. 380 (S.B.). 

-Statute—Estoppel against—Agreement bet¬ 
ween debtdr and creditor that default in payment 
of instalment to be treated as act of insolvency— 
Application by creditor to adjudicate debtor on 
default—Plea by debtor that default is not act of 
insolvency—If barred. Presidency Towns 
Insolvency Act, S. 9 {g), 46 L.W. 515. 

Statute—Estoppel against—Award ordered 
to be filed—Absence of judgment or decree in 
terms—Plaintiff treating order as decree and 
executing in part—Subsequent suit on basis that 
there is no executable decree—If barred. See C. 
P. Code. S 47. 41 Bom.L.R. 170. 

- Suit in ejectment of non-occupancy tenant — 

Description of tenant as occupancy tenant—If can 
operate as estoppel. 

In a suit to eject a tenant as a non-occupancy 
tenant the mere description of such a tenant as an 
occupancy tenant would not constitute an estoppel 
as against the landlord. {Darling, S.M. and 
Bomford, J.M.) Mackinnon v. Sampad Kumar 
S iNHA. 1938 R.D. 4=1938 A.W.R. 16 (B.R.). 

-;—Will in contravention of statute—Devisee 

acting upon it—Dispute between co-devisees— 
Invalidity of will—Bar in pleading. See C. P. 
Tenancy Act, S. 5. 1938 N.L.J. 181. 

EVIDENCE. See also Criminal trial-Evi- 

DENCE. 

Account books. 

Admissibility. 

Admission. 

Age. 

Ancient transactions. 

Appraisement Record. 

Appreciation. 

Birth register. 

Burden of proof. 

Certified copy. 

Child witness. 

Circumstantial evidence. 

Commission evidence. 

Confession. 

Criminal trial. 

Cross-examination. 

Defendant as plaintiff’s witness. 
Document. 

Expert evidence. 

Heading of deposition. 

Judgments. 

Maps. 

Marriage. 

Medical certificate. 

Misappreciation and Misapprehension. 
Mutation proceedings. 

Panchayatnamas. 

Partition entries. 

Pedigree. 

Pleadings. 

Presumptions. 
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Proof. 

Record-of-rights. 

Register of births and deaths. 

Helationship. 

Riwajiam. 

Settlement Records. 

Thak and Revenue Survey Maps. 

Tradition. 

Witness. 

Account Books. 

- Account books—Failure to produce—If 

fatal. 

Although accounting qua accounting is not a 
part of the cause of action in a suit, omission to 
produce accounts by a defendant, even though the 
burden were on the plaintiff may in conceivable 
circumstances prove fatal to the defendant* 
{Vivian Bose, J.') Kalyanj v. Tirkaram. 176 
I.C. 675=11 R.N. 65=A.I R. 1938 Nag. 254. 

Admissibility. 

- Admissibility—Deposit of jade by A tvith B 

—Oral evidence to explain nature of deposit. 

Where certain amount of jade was deposited 
by with 5 and the nature of the deposit is in 
dispute, oral evidence is admissible to show whe¬ 
ther it was put there for safe custody only or as 
pledge. {Roberts, C.J. and Leach, J.) Kyan- 
Win Ta V. Daw Khin. 174 I.C. 475=10 RR 
408=A.I.R. 1938 Rang. 38. 

- Admissibility-Document in two parts — 

One admissible and other not. 

Where a document consists of two separate- 
parts, one of which is admissible and the other in¬ 
admissible, the document cannot be rejected as a 
whole. {Addison, Ag.CJ. and Mahomed, J.) 
Fazal Din. V. Karam Hussain. 162 I.C. 404= 
8 R.L. 894:=A.I.R. 1936 Lah 81. 

—Admissibility-^Evidence as to non-access^ 
English rule as to inadmissibility^If applies to 
India. 

There is certainly nothing in the Indian Evi¬ 
dence Act which renders the evidence of a hus¬ 
band or wife there has been no access by the hus¬ 
band to the wife inadmissible in India. The Eng¬ 
lish rule as to its inadmissibility does not apply 
in Indian Courts. {Allsop, J.) Ernest Lionel 
Dontre V. Anne Ruth Doutre. I.L.R. (1939) 
All. 573=184 I.C. 110=12 R.A. 180=1939 
AWR (H.C.) 420=1939 A.L.J. 478=A.I.R. 
1939 All. 522. 

Admissibility—Interlocutory order admit¬ 
ting evidence to go on record—Power of Court 
to vary the order. 

Where the Court passed an interlocutory order 
that the evidence was admissible, such an order 
can legally be varied by the (Tourt. though in 
practice it is not often done. The Court there¬ 
fore can hold the evidence as inadmissible which 
was formally held admissible. {Jai Lai, J.) R.C 
Chamarette V. Mrs. P.E. Chamarette. 172 

^ ^ 352=39 P.L.R. 262=A.I.R. 
1937 Lah. 176. 

■^^^Admissibility — Objection to—If can be 
raised tn appeal. 

^ben a document is tendered in evidence and 
no objection whatever is taken to it either as ta 
its being secondary evidence or as to its being 
tendered in circumstances that would justify its 
bemg received as secondary evidence, it is too late 
in appeal to take the point that it should not have 
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been received. (Stone, C.J.) Kedar Nath v. O. 
R. Praohan. IL.R. (1937) Nag. 68=167 I.C. 
190=9 R.N. 169=A.I.R. 1937 Nag. 13. 

- Admissibility — Objection io—If can be 

raised in Second Appeal for first time. 

Where objections as to the admissibility of 
certain documents were not raised in the trial 
Court and there was no dispute as to their rele¬ 
vancy, such objections cannot be allowed to be 
raised in second appeal, for it would amount to 
retrying the case, a thing not permissible in 
second appeal. (Ismail, J.) Bindeshwari v. 
Ram Raj Sinoh. 179 I.C. 974=11 R.A. 401= 
1939 A L J. 128=1938 A W.R. (H.C.) 776=A.I. 
R. 1939 All. 61. 

- Admissibility—Objection to—IVhen can be 

raised »>i appeal. 

There is a clear distinction between waiving the 
necessity for formal proof of a document, an ob¬ 
jection which, if raised in the trial Court, might 
have been made good by the opposite parly, and 
objecting to the admission of evidence which the 
law forbids to be received. In the latter case ac- 
•quiescence in the Court below is no bar to raising 
the objection in a superior Court. (Rowland, 
J.) Sri Mahabirji v. Ram Nath Kasarwani. 
166 I C. 209=9 RP. 267=1937 P.W.N. 2=3B. 
R. 139 = A I.R. 1936 Pat. 634. 

—‘\dmissibility— Post mortem report—Ad¬ 
missibility and weight of in murder trial. See 
Cr. P. Code, S. 509. 1936 M.W.N. 110=43 L. 
W. 305. 

^—^Admissibility—Report of Revenue Officer 
eonducling sale—Officer not examined — Admissi¬ 
bility. 

The report of a Revenue Officer conducting a 
sale is not admissible in evidence when he him¬ 
self has not been examined. Such a report is 
not on the same footing as an order passed by 
him in his judicial capacity. (Agha Haidar,!.) 
Data Ram v. The Punjab National Bank Ltd., 
Multan. 38 P.L.R. 515. 

Admissibility Road ce.^s returns. 

The Road Cess Act does not stand in the way 
of admission of road cess return filed by land¬ 
lords and ihe statements made by all the proprie¬ 
tors can be used by one of them against the other. 
•(Mohammad Noor, J.) Mahabir Ram Marwari 
V. Bhadai Mander. 172 I.C. 129=10 R.P. 287= 
A.I.R. 1937 Pat. 561. 

Admissibility—Statements in prior suit. 

In a suit the point whether plaintiff’s father M 
was bandhu of J was in question. The plaintiff 
•produced a pedigree showing that M was bandhu 
and in proof of the pedigree relied upon certain 
previous statements of the plaintiff’s father M 
made in a su't filed on behalf of the Secretary of 
State for India claiming the property left by 7 on 
the ground that no heir of 7 was in existence and 
that the property had escheated to the Crown. 
Thus the question of the alleged relationship of 
M with 7 was in controversy in that suit. 

Held, that the statements of M relied upon 
were inadmissible. (Bennet and Varma, 77) 
Brtj Mohan v. Kishun Lal. 176 I.C. 441= 
1938 A.L.J, 670=1938 A.W.R. (H C ) 533=10 
R.A. 132=1938 A.L.R. 662=A.I.R. 1938 All. 
443. 

’‘^Admissibility — Test -^Relevant point of 
time. 

The relevant point of time in the proceedings at 
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which the condition of admissibility roust be ful¬ 
filled is the time when it has to be admitted by 
the Court before which the evidence is produced 
and relied on and not the moment when the case 
is decided. (Gruer and Puranik, 77.) Parama- 
n.and V. Emperor, 1940 N.L. J. 459=A.I R. 1940 
Nag. 340. 

- Admissibility-Witness examined in chief 

but not cross-examined. 

The deposition of a witness who has been exa¬ 
mined in chief but has not been cross-examined 
on account of certain circumstances which made 
the cross-examination impossible, need not be 
ignored and can be treated as evidence on the re¬ 
cord. The weight to be attached to such evidence 
depends on the circumstances and the Court 
should look at the evidence carefully to see whe¬ 
ther there are indications that by a completed 
cross-examination the testimony of the witness 
was likely to be seriously shaken or his good faith 
to be successfully impeached. (Rowland, J.) Mt. 
Horil Kuer V. Rajab Alt. 160 I.C. 445=8 R P 
362=17 Pat L.T. 101=A.I.R. 1936 Pat. 34. 

Admission. 

- Admission—Admission that a tenant is an 

occupancy tenant—Truth of—Presumption as to. 

What a man admits to be true must reasonably 
be presumed to be so. So where there is an ad¬ 
mission made in a kabuliat, that a tenant is an 
occupancy tenant, the admission must be taken or 
at least presumed to be correct in the ab.sence of 
evidence to the contrary. 29 All. 184 (P.(i.), Foil. 
(D.N. Mitter and Patterson, 77.) Radha Nath 
Maity V. Krishna Chandra Mukherjee 165 
I.C. 682=9 R.C. 445=63 C.L.J. 72=40 C.W N 
722=A.I.R. 1936 Cal. 249. 

- Admissions — Admisstbility—Rule as to. 

In certain cases a witness may be asked to give 
particulars of what a person has said shortly 
after an occurrence and a complaint that such a 
persori may have made shortly after an occur¬ 
rence is admissible not as being evidence of the 
facts complained of but as being evidence of the 
consistency of the story of the complainant. 
However, this is an exception to the general rule 
of evidence which is, that statements may be used 
against a witness as admissions, but one is not 
entitled to give evidence of statements on other 
occasions by the witness in confirmation of his 
testimony. Hence, where a dispute between A 
and B is whether A had agreed to make a pur¬ 
chase from B on a certain date, a statement in 
support of B’s allegation in letter written by B to 
a third party is inadmissible either in examina¬ 
tion-in-chief or in cross-examination. (Lord 
Porter.) Richard Gillie v Posho Ltd. 182 
I C. 27=11 R P.C. 284=50 L.W. 81=41 P.L R. 
622=A.I.R. 1939 P C. 146 (P.C.). 

Admission—Binding nature of. 

An admission by a party is binding on him in 
the absence of an explanation offered by him as 
to why he made it. (Bhide, J.) Kishan Lal v. 
Lotan Sinch. 39 P.L.R. 876. 

- Admission of—Court refusing to admit 

evidence in the first instance—Jurisdiction to take 
same into consideration subsequently. 

A Court which refuses to accept a piece of 
evidence in the first instance has no jurisdiction 
to take the same Into consideration at a later 
stage unless some explanation or reason can be 
given by the party producing the same. (Wort, 
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/.) Ram Keshan Chamar v. P.amsohag Cha- 

-- Adopiion^Statements recorded in official 

documents—Value of. 

A person brought a suit for establishing that 
he was the adopted son of a dismissed Sirdar 
and as such entitled to succeed to the Sirdarship. 
In evidence documents coming from official 
sources recording statements as to adoption made 
to the officials in the locality not merely by the 
plaintiff himself in the presence of others but also 
by another and by the dismissed Sirdar himself 
were produced These statements were made at a 
time when no disputes had arisen and were made 
in connexion with a matter of local interest, via., 
the appointment of a new Sirdar. 

Held, that the documents carried greatest possi¬ 
ble weight and could not be dismissed as mere 
self-assertions. (Lord Russell of Killowen.) 
Arjuno Naiko V. Modonomohono Naiko. 1940 
A.L.J. 671=1940 A.W.R. (P.C.) 166=1940 O 
"W.N. 1108=1940 O.A. 960=A.I.R. 1940 P.C. 

Age. 

- Age^Regisier of births and deaths—Entry 

in—Value of. 

An entry as to age in the register of births and 
deaths is prima facte evidence of what is stated in 
It. (Costello and Panckridge, JJ.) Allianz Und 
Stuttgarter Life Insurance Bank, Ltd. v.Hz- 
MANTA Kumar Das. I.L.R (1938) 2 Cal 457= 
178 I.C. 554=11 R.C. 374=42 C.W.N. 855=A.I. 
R. 1938 Cal. 641. 

- Age — Statements as to in depositions — 

Villagers—Value to be attached. 

It is a well-known fact that when the age is not 
in issue, villagers are particularly careless in 
stating their age. As such the statement of age 
cannot be of such positive character in determin¬ 
ing a particular issue long after the date, when 
the determination of age was not one under con¬ 
sideration when the statement was made. 
(Mehta, J. M.) Narsinc Ojha v. Mt. Dulari 
KUar. 1939 A LJ. (Supp.) 48=1939 A.W R. 
(B.R.) 44=1939 R.D. 164. 

Ancient transaction. 

- Ancient transaction—Suit to redeem mart- 

gage—Absence of evidence due to lapse of time — 
Presumptions—If can be relied on to fill up gaps 
tn evidence. 

In a suit for redemption of an old mortgage, 
■where the original mortgagor is dead, and there 
is a lack of evidence owing to lapse of time pre¬ 
sumptions are permissible to fill in gaps in the 
evidence which has been obliterated by the pass¬ 
age of time. (Bose, /.) Deonarain Balram v. 
Kamta. I.L.R. (1936) Nag 167=171 I.C. 174= 
10 R.N. 96=A.I.R. 1937 Nag. 43. 

Appraisement Record. 

- Appraisement, record — Requisites to be 

'proved. 

Before a record of appraisement can be treated 
as in itself evidence on which liability may be 
imputed it should be proved that the appraisement 
■was made with proper formality. In other words 
unless the Raiyat has definitely and formally 
accepted the dana6o«di by signing the record of 
appraisement; or unless it is demonstrated that 
the danfl&atidf was carried out in something of 
the manner of a proceeding in arbitration the 
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landlord is required to prove not only that the 
danabandi was made but that the estimate of out- 

^^?if^^*^^y-Terrell, CJ., James 
(^id Manohar tail, JJ.) Pra-iap Narain Jha v. 
Kamasray Pershad Chaudhury. 17 Pat 120= 
437=1938 P.W.N. 36=4 B.R. 324=178 
^i?i,7,^4=19 Pat.LT. 4=A.I.R. 1938 Pat. 81 

Appreciation. 

——— Appreciatiotir—Evidence got by rote. 

The fact that the evidence of witnesses bears 
the appearance of having been got by rote or 
learned by heart, does not necessarily make it un¬ 
reliable. Evidence substantially true not infre¬ 
quently assumes too perfect a form and witnesses 
such as children not infrequently get astoryby 
heart which is none the less a true story. The 
real tests are how consistent the story is with 
Itself, how It stands the test of cross-examination 
and how far it fits in with the test of the evidence 
and the circumstances of the case. (Lord Roche ) 
Bhojraj z;. SiTARAM. 40 C.W.N. 257=43 LW 

° W 38=19 N.L.J, 36=160 I.C. 
4S=8R.P.C. 136=1936 A.W.R. 37=38 PLR 
L32=^^36 M W.N. 184=38 Bom.L.R 344= 

^ ^ J- 755=1936 A11.L R.9S 
=1936 OLR 63=1936 PWN 134— ATT? 
1936 P C 60=79 m l J. 22S (V.'c.). 

Appreciation—Evidence of witness—Power 
to accept Part as true and reject rest as false. 

It cannot be said to be an axiom of law that 
every Court must reject examination in chief 
whenever cross-examination does not confirm it. 

A Court may believe any witness or any part of 

any witness s evidence and disbelieve any other 

IS entitled to come to the conclusion 
tnat the examination-in-chief is true and that 
r in cross-examination are false. (King^ 

986 ^ Naidu V. Emperor. 1937 M.W.N. 

“ Appreciation-Judge accepting part of evi- 
de^e of witness and rejecting rest — Legality. 

There is nothing illegal in a Judge of fact 
accepting one portion of a witness's testimony and 
rejecting another (Vivian Bose, J.) Padeshi 
^aJ,‘abharose 7' Devanath. 165 I.C. 558=9 R. 
N. 93 (1)=A.I.R. 1936 Nag. 273. 

Appreciation—.Version spread over several 
consecutive stages. 

When dealing with a version spread over 
several consecutive stages, it is inevitable that 

to them all and 
their truth or falsehood tested op a review of the 

fhl [f r incidents have to be judged in 
wm.l^K '^hat preceded and followed; and it 
would be an error to .segregate the incidents and 

I *■ o'^tion. (Jayakar) Nand 

Yq-? Bux. 188 I.C. 1=12 R. 

f7-io!n‘7?T®J^ 636=21 PL.T 519=52 L.W. 

O P.W.N. 572=1940 

N 077—101=1940 M W. 

N. 922—A.I.R. 1940 P.C. 93 (P.C.). 

^ , -Appreciation — IVitnesses not stating that 

from personal knowledge — Court, if 
on such evidence. 

«.♦ * witnesses go into the witness-box and 
state broadly that there were transactions 
between the plaintiff and the defendant and that 
certain suras are owing, there is nothing in law to 
J * Court from relying upon evidence of 
that kiDcl even though the witnesses do not state 
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that the evidence they give is from their own 
personal knowledge. The fact that the defendant 
does not cross-examine the witnesses on these 
matters does not assist him and indeed goes 
against him. {lyort and Rowland, JJ.) Mukhi 
Ram V. Kamta Prasad Balam Das. 161 I.C. 164 
=8 R.P. 437—A I.R. 1937 Pat. 222. 

Birth Register. 

- Birth register—Entry in—Relation of entry 

to Particular person—Proof of. 

Where in proof of the age of a person whose 
age is in question an extract from the birth regis¬ 
ter is produced to the effect that a child was born 
to the father on a certain date, the relation of the 
entry in the register to the particular child of the 
father can only be established by other evidence. 
iVaradacbariar and Pandrang Rao, JJ.) Ahamed 
Ibrahim Sahib v. Meyyappa Chettiar. 1939 M. 
W.N. 976=:A.I R. 1940 Mad. 285. 

Burden of Proof. 

Burden of Proof—Omission of party to 
produce best evidence—Effect. 

Parties to a suit should bring before the Court 
their best evidence when this is not done the 
Court would be justified in concluding that it 
would, if brought into Court, not support the case 
of the party omitting to produce it and in these 
circumstances, such party cannot be allowed to 
take advantage of the abstract doctrine of onus 

of proof. {Tek Chand and Bhide, JJ.) Moham¬ 
mad Hussain v. Secretary of State. 186 I.C. 
45=12 R.L. 340=41 P.L.R. 895=A.I.R. 1939 
Lah.330. 

Burden of proof—Perpetual lease by she- 
bait—Lease not challenged but accepted by suc¬ 
ceeding shebaits for many years—Suit by later 
shebait for enhancement of rent alleging occu¬ 
pancy tenanc>—Absence of attack in plaint on 
patta —Defendants if bound to plead or prove 
legal necessity. SeeB.T.Acr, S.30(5). 63 C. 
L.J. 22. 

- Burden of proof—Possessory suit — Plan- 

tiff to prove subsisting title. 

When a man sues for the possession of pro¬ 
perty which is in the possession of another he 
must show that he has a subsisting title to the 
roperty. It is not enough for him to show that 
e once had a title to that property. One of the 
ways in which he can show that he has a subsis¬ 
ting title is to bring evidence to show that he once 
owned the property, and that at the time he was 
unlawfully dispossessed he was still the owner of 
that property. (Mackney, /.) Ma Pyan Gyi v. 
U Shewf. Kyun. 161 I.C. 833=8 R.R. 516=A. 
I.R. 1936 Rang. 124. 

■ — Burden of proof—Question as to — Rele¬ 
vancy of—When both parties adduce evidence — 
Duty of Court. 

The doctrine of the onus of proof is merely 
academic where both parties give evidence. 
Where there is evidence on both sides, the ques¬ 
tion of onus does not arise at all, and the Judge 
has to determine the hsue between the parties on 
the evidence before him. (Wort, A.C.J.) Nath- 
UNi Sao V. Lachhminia. 180 I.C. 619=11 R.P. 
520=5 B.R. 460=1938 P.W.N. 773=A.I.R. 
1939 Pat. 108. 

•- Burden of proof—Sale in execution of 

decree against executor—Allegation that decree 
was a Personal one. 


EVIDENCE. 

Where certain properties are sold in execution 
of a decree against an executor and the sale is 
subsequently attacked on the ground that the 
decrees are the personal decrees of the executor, 
the onus is on the person who so attacks it to 
prove it. This principle as to burden of proof 
applies to voluntary sales as well as to sales by 
Court and there is no reason to make a distinc¬ 
tion. (Thomas, C.J. and Zia-ul-Hasan, J,) Debi 
Charan V. Shf.o Shankar. 1940 O.A. 893= 
1940 O.W.N. 909=1940 A.W.R. (C C.) 421. 

Certified copy 

— "Certified copy — Proof — Deed. 

The contents of a document can be satisfac¬ 
torily established by producing a certified copy. 
(Bose and Puranik, JJ.) Dalchand Mulchand 
V. Hassanbi. I.L R (1938) Nag. 333=176 I.C. 
315=11 R.N. 41=A.I.R. 1938 Nag. 152. 

Child witness. 

- —Child witness—Unsworn testimony — Ad¬ 
missibility—Oaths Act, S. 13. 

In the case of an unsworn testimony of a young 
child, that evidence is admissible. S. 13 of the 
Oaths Act expressly provides for cases in which 
the provisions of Ss. 5 and 6 of that Act have 
not been carried out. (Burn and Mockett, JJ.) 
Dasi Viraya V. Emperor. 175 I.C. 422=10 R. 
M. 775=39 Cr.LJ. 585=47 L.W. 161=1938 
M.W.N, 90=1938 M.Cr.C. 39=A.I.R. 1938 
Mad. 490=(1938) 1 M.L.J. 289. 

Circumstantial evidence. 

Circumstantial evidence—Foot-print expert 
—Evidence of—Nature of—Evidentiary value. 
See Evidence Act, S. 45. 46 L.W. 477=A.I.R. 
1937 Mad. 951. 

Commission evidence. 

- Commission evidence—Not formally ten- 

dered—If ground for rejection. 

Where evidence has been taken on commission 
the fact that it has not been formally tendered 
cannot be a ground for rejecting it from being 
taken in evidence. (Macpherson and Mahomed 
Noor, JJ.) Raghunath Kai Rambilas v. Suraj- 
MAL Nagarmal. 160 I.C. 353=8 R.P. 359=A.I. 
R. 1936 Pat. 6. 

Commission evidence—Expunging portions 
of—Powers of Court. 

It is possible that scandalous and indecent 
matter might be expunged by the trial Court 
from the evidence recorded on commission. If it 
proves to be irrelevant then the matter should be 
noted in the judgment in the case. But once 
evidence has been recorded on commission it 
must remain as such on the record. If it is irre¬ 
levant or inadmissible, it will not aid in the deter¬ 
mination of the case and should be neglected. 
(Davies.) Cho(;a Lal v. Bhanwar Lal Mathur. 
1940 A.M.L.J. 4. 

Confession. 

- -Confession—Retracted confession — Corro¬ 
boration—Repetition of confession in committing 
Magistrate’s Court—If sufficient corroboration — 
Conviction—If can be based on such confession. 

The niere repetition*in the committing Magis¬ 
trate's Court of a confession made by the accused 
in proceedings under Ch. XVIII of the Cr. P. 
Code Regulation cannot be said to be a sufficient 
corroboration of the confession, so as to make a 
retracted confession admissible in evidence, or to 
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base a conviction on the same. {Reilly, C J. and 
Nageswara Iyer, /.) Odalappa v. Government 
OF Mysore. 42 Mys.H.C.R. 497=15 Mys.L.J. 
378 

- Confession — Voluntary character of — 

Magistrate not assuring accused that he is in free 
atmosphere of Court—Answer elicited by ques¬ 
tion put by Magistrate—Effect of. 

A Magistrate recording a confession of an 
accused person should make it clear to the accused 
that he is in the free atmosphere of a Court. 
Failure to do so detracts from the voluntary 
character of the confession. Where the police 
already know most of the facts recorded in the 
confession before it is recorded, that circumst¬ 
ance takes away the force of the confessional 
statement. Where after the confession has been 
recorded, the accused is again taken back to 
police custody, it is unsafe to act upon the con¬ 
fession. Further, if the Magistrate himself puts 
a question and elicits an answer from the confess¬ 
ing accused, that any rate cannot be considered 
to be voluntary. {Abdul Ghani and Singaravelu 
Mudaliar, JJ.) Setty, In re. 17 Mys L.J. 238. 

Credibility^ 

- Credibility—Conviction involving no moral 

obliquity—If sufficient to discredit zvitness. 

A witness may be discredited because he has 
been convicted for one of two reasons (1) because 
the offence that he has committed shows a certain 
amount of moral obliquity; or (2) because it has 
resulted in the witness having spent some time in 
jail in company with men, presumably of bad 
character, which association may very possibly 
have contaminated him. But convictions under 
the Motor Vehicles .Act as a rule are petty in 
nature resulting in fines only, as offences are not 
fiuch as suggest that the offender is untruthful or 
of a depraved character. A conviction for adul¬ 
tery in this country is very much the same as 
appearing as a respondent or co-respondent in the 
Divorce Court in England, and that is not gene¬ 
rally regarded as carrying with it the suggestion 
that the man is unreliable as a witness with 
regard to matters entirely unconnected with that 
particular matrimonial offence. {Roberts, C.J 
and Baguley, J.) Gafoor v. Emperor. 164 I.C. 
677=9 R R. 125z= 37 Cr L.J. 992=1936 Cr.C. 
775=A.I.R. 1936 Rang 373. 

- Credibility — IVitnesses giving false evidence 

upon other branches of the ccse—IVbether can be 
relied on. 

It is not open to a party to contend that any 
Court of Law can place reliance upon the oath of 
people who have adm-ttedly given false evidence 
upon the other branches of the case. {Sir George 
Rankin.") Chauharja Singh v. Bhuneshwari 
Prasad Pal. 8 R P.C. 219=161 I C. 881=1936 
O.L R. 224=1936 A L R. 410=2 B.R. 443(P.C.). 

Criminal trial. 

Criminal trial—Disallowance of questions — 
Ruling as to—Duty to record. 

It is most desirable that when a Question is dis¬ 
allowed by a formal ruling and an advocate 
desires that a note of the ruling should be record¬ 
ed in the proceedings, this should be done; as the 
question whether evidence material to one side 
was improperly excluded may often engage the 
attention of an appellate Court. Unless the 
appellate Court knows the exact question which 


was disallowed, or the application which was 
refused, it is difficult to judge afterwards as to 
the propriety with which evidence may have been 
excluded from the consideration of a Court of 
first instance. {Roberts, C J. and Dunkley, J.) 
Brahmaya z;. King. 179 I.C. 783=11 R.R 347 
=40 Cr L.J. 265=A.I.R. 1938 Rang. 442. 

“Criminal trial—Special rules of evidence. 
See Cr. P. Code. Ss. 509 to 512. 


Cross-examination. 

Cross-examination Criminal trial — Dis¬ 
closure of materials for cross-examination — 
Stage. 

It is not till the evidence-in-chief of a witness 
is given that a pleader or advocate can decide 
what material he will use for cross-examination, 
and it follows that he is by no means bound to 
declare the names of the witnesses whose state¬ 
ments to the police he intends to use in cross- 
examination beforehand, but that on the other 
hand he exercises an undoubted right when he 
makes his application in respect of each separate 
witness as the need arises. {Roberts, C.J. and 
Dunkley. J.) Brahmaya v. King. 179 I.C. 783 
=11 R.R. 347=40 Cr.L.J. 265=A.I.R. 1938 
Rang 442. 

Cross-examination—Fresh matter intro¬ 
duced in re-examination—Court giving only three 
minutes for cross-examination—Time given if 
sufficient. 

A witness was cross-examined and re-examined. 
In re examination fresh matter was introduced. 
The Counsel asked for cross-examination of the 
witness again. The Court granted only three 
minutes. 

Held, the object of re-examination was to clear 
ambiguities in cross-examination and that if new 
and important matter was allowed to be introduc¬ 
ed in re-examination, the other party has a right 
to cross-examine the witness as regards the mat¬ 
ters introduced. Therefore the time of three 
minutes given for cross-examinat.on was insuffici¬ 
ent. {Iqbal Ahmad, J.) Salag Ram v. Emperor. 167 
I.Ci 515=9 R.A. 550=1936 A.W.R. 967=1937 A. 
L.R. 201=38 Cr.L.J 416 (2)=A.I.R. 1937 All. 
171. 


- Cross-examination—Interruption and undue 

interference in—Duty of Court to avoid. 

While it is the duty of every Court to keep the 
cross-examination of a witness within legitimate 
bounds, it must be careful in the discharge of that 
duty, to avoid too much interruption and undue 
interference, the result of which would be to rob 
the cross-examination of its efficacy. {Iqbal 
Ahmad, J.) Salag Ram v. Emperor. 167 I.C. 
y 5=9 R A. 550=38 Cr L J. 416(2)=1936 A W. 
R. 967=1937 A.L R. 201=A.I R. 1937 AH. 171. 
—^— Cross-exaynination—Right of-^Extent and 

limits. 


A Judge is and always must be in control of the 
P.**^®®dings in his Court. On the one hand the 
right of cross-examination must be carefully 
guarded and it must be remembered that it may 
be necessary for an advocate to approach delicalc- 
^ ^ . "^‘^h caution the point upon which he is 
seeking to obtain admissions. Hence consider¬ 
able latitude is desirable since the admissions 
sought to be elicited may only be forthcoming 
when the witness, if he is concealing something, 
is thrown off his guard ; on the other hand the 
length of cross-examination is by no means the 
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criterion of its excellence. When irrelevant topics 
are pursued at great length, and persistence is 
shown in going over the same ground again and 
again in the hope of making the witness appear 
discrepant, some limit must be placed upon the 
latitude given. Continued irrelevancies and re¬ 
petitions are not to be endured indefinitely. 
{Roberts, CJ> and Dunkley,J.) Brahmaya v. 
King. 179 I.C. 783=11 R.R. 347=40 Cr.L. J 265 
=A.I.R. 1938 Rang. 442. 

Cross-examination of same witness on be¬ 
half of different parties—Damaging statement 
agaifxst one party who had already cross-examitied 
—Right of that party to cross-examine that wit¬ 
ness again. 

Where the same witness is cross examined on be¬ 
half of different parties and during the course of 
it he makes a statement damaging to the case of 
one of the parties who had already cross-examin¬ 
ed him, then, the latter party is entitled to cross- 
examine the witness with reference to the state¬ 
ment so made. (Rachhpal Singh and Bafpai, JJ.) 
Shiam Partap Singh v. Baisni Madho Kunwar. 
189 I.C. 757=13 R.A. 119=1940 A.W.R (H.C.) 
300=A.I.R. 1940 AH. 353. 

Defendant as plaintiff’s witness. 

- ‘Defendant as plaintiff’s witness—Calling of 

—Tactics condemned. 

Where the plaintiff refrained from giving evi¬ 
dence on his own behalf and adopted instead the 
tactics of calling the defendant as a witness for 
the plaintiff, with the usual result that important 
features of his case were denied by his own wit¬ 
ness, their Lordships condemned this practice and 
approved of the course taken by the High Court 
in treating the plaintiff as a person who put the 
defendant forward as a witness of truth, (.^tr 
George Rankin.) Shatrugan Das v. Bawa Sham 
Das. 172 I.C. 633=1938 O.L.R. 42=47 L W. 
124=1938 A.L.R. 66=4 B R. 238=1938 A.W.R. 
fP.C.) 40=10 R.P.C. 152=1938 M.W.N. 614= 
32 S.L.R. 308=(1938) O.W.N. 48=A.I.R. 1938 
P.C. 59 (P.C.). 

- -Declaratory suit. 

In a declaratory suit, the plaintiff must rely on 
the strength of his own case. But the strength of 
the plaintiff’s case must always be determined to 
a certain extent on the case of the defendant. If 
tlie defendant produces in Court what is plainly a 
false claim to the property in dispute, then if the 
plaintiff is able to produce any reasonable case, it 
should be preferred to that of the defendant. 
{Davies.) Gulab Chand v. Birma. 1940 A.M 
L.J. 36. 

Documents. 

Documents—Admission of Private letter — 
Witness, if can be allowed to conceal portions 
from opponent. 

Although a Court has inherent powers for 
refusing disclosure of matters, which in the public 
interest should be kept secret, it has no power to 
allow a witness to put in a portion of a letter and 
to say which portions of it are to go in and which 
are to be concealed from his opponent. Nor is 
the Court empowered to hand back the letter to a 
party, which has once been made an exhibit in the 
case. {Baguley. J.) E. A. Morley v. Emperor. 
164 .C. 369=9 R R. 81=37 Cr.L.J. 927=1936 

Cr.C. 631=A.I.R. 1936 Rang. 299. 

Q.. D. 11—5 
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- Documents—Party relying on documents 

filed in previous case—Duty to exhibit them. 

A Judge deciding a case cannot base his conclu¬ 
sions on documents which are on the record of a 
previous case but which are not placed on the re¬ 
cord of that case. If any party wishes to rely on 
such documents, it is his duty to get attested 
copies of those documents and to get them pro¬ 
perly exhibited in the case. {Young, CJ. and 
Abdul Rashid, J.) Brij Nandan Lalv. Mst. 
Bholi. 38 P.L.R. 231. 

- Document—Police report as to loss of—If 

can be relied upon. 

It would not be safe to rely on reports about 
loss of documents on the basis of a police report 
and take it for granted. It would result in police 
reports filling in the gap of documentary evidence. 
{Mehta, J.M.) Mst. Ramrati v. Sheo Tahal 
Tewari. 1939 R.D. 524=1939 A.W.R. (B R.) 
224. 


- Documents — Proof—Objection to mode of 

proof—When to be raised. 

An objection relating to the mode of proof of a 
document must be raised when the document is 
sought to be put in evidence and if raised at a 
later stage, it does not deserve serious considera¬ 
tion. iCunliffe and Henderson, JJ.) Kaltjiban 
Bhattacharjee v. Emperor. 63 Cal. 1053=163 
I.C. 41=37 CrLJ. 775=8 R.C. 714=63 C.L.J 
232=1936 Cr.C. 532=A.I.R. 1936 Cal. 316. 

- Duty of Court—Mistake by witness in de¬ 
position. 

Witnesses are often slow thinking and the 
strange atmosphere of a Court is enough to con¬ 
fuse them. In such a state of mind a witness 
could quite easily omit to notice the difference 
between 12 years and 12 months when his state¬ 
ment is rapidly interpreted to him. The mistake 
is therefore more than understandable, and it is 
for a Judge of fact to determine whether it was 
really a mistake or not. {Vivian Bose, J) 
Pannalal V. Bhaiyalal 173 I.C. 680=10 R N 
319=A.I.R. 1937 Nag 281. ‘ ‘ 

Expert evidence. 

Expert evidence—Mode of Proof — Docu¬ 
mentary opinion of Director of Agriculture— 
Admissibility of. 

The evidence of experts must be given in ordi¬ 
nary way. Subject to certain exceptions—those 
exceptions being amongst others the certificates of 
the Imperial Serologist touching the matter of 
blood-stains and of the Chemical Examiner, 
which are made admissible in evidence by them¬ 
selves—the opinion of an expert must be given 
orally and a report merely or certificate by him, 
cannot possibly be evidence. Unless he goes into 
the witness box and gives oral evidence, there can 
be no cross-examination of the expert at all. The 
opinion of the Director of Agriculture is certainly 
the opinion of an expert, but the evidence being 
only documentary is clearly inadmissible. 
{Beasley, CJ.) Perumal Mudaliar v South 
Indian Railway Co., Ltd. I.L.R. (1937) Mad 

262=171 I.C. 259=10 R.M. 334= 
A.I.R. 1937 Mad. 407=(1937) 1 M.L.J. 341. 

- Expert evidence—Telephony—Evidence of 

experts—Admissibility and weight of. 

Telephony is a science of art and the witnesses’ 
knowledge of the telephone and of engineering 
generally places them in a special position and 
makes them competent to express an opinion 
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upon articles and matters which are largely in use 
in the department of the telephone and of engi¬ 
neering generally. The evidence of these wit¬ 
nesses is relevant and admissible as opinion of 
^perts and the expert evidence of those witnesses 
is entitled to very considerable weight if they 
hold diploma in telephony and engineering and 
also have great experience. {Lobo, /.) Bachraj 
Factories, Ltd. v. Bombay Telephone Co., Ltd. 
184 I.C. 36=12 R.S. 83=A.I.R. 1939 Sind 
245. 

- Footprint expert—Opinion of—Value of — 

If conclusive—Duty of Court to form own 
opinion. 

The opinion of a footprint expert should not 
be taken as conclusive. The Judge must form 
his own opinion with regard to the identity of the 
footprints. It is not proper for a Judge to be 
guided in such matters entirely by the evidence 
of an expert. The expert’s opinion is valuable 
but it must be supported by statements of facts, 
the accuracy or otherwise of which can be verifi¬ 
ed by the Judge. {Burn and Stodart, JJ.) PuL- 
layyat/. Emperor. 1940 M.W.N. 761=52 L.W 
198. 

Heading of deposition. 

—-—Heading of deposition—Entry in—Proof of 
religion. 

The question was whether a certain person was 
a Burmese Buddhist. In a certain case the per¬ 
son was examined as a witness and the entry in 
the heading of the deposition sheet showed that 
he was a Burmese Buddhist. 

Held, that the entry being merely in the head¬ 
ing was of no probative effect and much import¬ 
ance could not be attached to such entry 
{Baguley and Sharpe, JJ) Ma Tin t/. Ma E 
Nyun. 176 I.C. 242=11 R.R, 46=A.I.R. 1938 
Rang. 81. 

—rJ:i,farsay^Report of Naib Tasildar—Ad¬ 
missibility, 

The report of a Naib Tahsildar which is based 
on the statements of unknown persons who hap¬ 
pened to be present at the time of his inspection, 
IS purely a hearsay evidence and is not legally 
admissible. {Harper, S. M. and Sathe, J. M.) 
Baru Singh v. Shadi. 1940 R.D. 246 (2)=1940 
A.W.R. (B.R.) 152. 

Judgments. 

■■ Judgments—Finding of fact in^Binding 

effect of. 

A finding of fact by one Court in one judgment 
is not binding upon another Court in another case. 
{Davis, J.C. and Mehta, /.) Arab Jhangluv 
Panjal Shah. I.L.R. (1939) Kar 111=178 1 
C. 690=11 R S. 104=A I.R. 1938 Sind 198. 

*- Landlord and tenant—Suit for arrears of 

rent—Pottos executed by co-sharers to landlord 
after creation of tenancy—Recitals in— Admissi¬ 
bility against tenant. 

Pottas executed in favour of the landlord by 
his co-sharers after the creation of the tenancy 
are like third party documents, and recitals there¬ 
in are not admissible in evidence as against the 
tenant who has already acquired his interest from 
the landlord prior to the execution of those 
pottas. {R.C. Mitter, J.) Ali Hossain Shaikh 
V. JONABALI Mondal. 167 I.C. 206=9 R C 657 

=62 C.L.J.534=A.I.R. 1936 Cal. 770 

——Legitimacy — Presumption — Child born 
during valid marriage. 


EVIDENCE. 

A child born during the continuance of a valid 
marriage is deemed to be legitimate and it throws 
?.? person who is interested in making out the 
illegitimacy the whole burden of proving it. The 
presumption regarding legitimacy cannot be re¬ 
butted by circumstances which only create doubts 
and suspicions. {Kichlu and IVasir, JJ.) Kotwal 
Gowri Nand V. Ghuku Latha. 39 P.L.R.J. and 
K.. 51. 

Map. 

—-— Map—Information contained in~Value of. 

Accuracy as to the information contained in a 
map must depend upon the source from which 
information^ is obtained. Where sufficient evi¬ 
dence as to informants who have been questioned 
is not forthcoming and it is not also clear how far 
that evidence has been tested by checking the 
evidence of one of the informants as against that 
of another, and it is admitted that corrections 
have been made in the map from time to lime, 
contents of such map cannot be relied upon as 
aumoritative. {Lord Porter.) Nana Akpandta 

.,^OBLOMESSE. 182 I.C. 56=11 R.P.C. 
277=A.I.R. 1939 P.C. 143 (P.C ). 

Marriage. 

- -Marriage — Presumption from living 

together as man and woman. 

A presumption of a marriage arises in a case 
where it is established that the parties were living 
together as man and woman and after the death 
of the man the latter was allowed by his rever¬ 
sioners to retain his property for a period of 41 
years {Srivasiava, C. J. and Smith. J.) Durga 
Bux Singh z/. SuRESH Bux Singh. 1937 OW 

N. 1221. 

—- Marriage Validity of—Presumption from 
acknowledgment^Marriage not legally possible 
between parties. 

Where a marriage was not legally possible bet- 

ween the parties, an acknowledgment cannot 

legalize the marriage, and it cannot, therefore, 

raise a presurnption of a valid marriage. {King, 

C.J. and Zia UFHasan, J.) Keolap.\ti v Harnam 

Singh. 162 I C. 527=12 Luck 568=8 R O 387 

= 1936 O.W.N. 619=1936 OLR 271-AIR 
1936 Oudh 298. a.a.k. 

Medical certificate. 

-;-AIedical certificate—Value of. Work- 

Act-Rules under. A.I. 

_^/sappreciation and misapprehension. 

'misapprehension’- 

a positive and demon- 
'Pjsunderstanding, whereas 
misappreciation of evidence is more subjective 

Niyo<7,, JJ,) Sheoprashad V. 
Emmror TL R 442=177 I.C. 605 

Mutation proceedings, 

—Af«/a/ion Proceedings—Proof ^Production 
of Revenue Officer—Whether necessary. 

je. prove the mutation proceedings, it 

snot necessary to produce the Revenue Officer^ 

who sanctioned them, as a witness. {Bhide, J.) 

^lo 167 I.C. 651=9 R.L. 518 

=38 P.L.R. 225=A.I.R. 1936 Lah. 864 
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Panchayatnatnas. 

-Panchayat namas—Documents prepared by 

police for recovery of articles on information 
given by accused—Admissibility—If substantive 
evidence. See Evidence Act, S. 159. 1939 M. 
W.N. 465. 

Partition entries. 

- Partition entries—Evidentiary value of — 

Holding of trespasser entered as non~occupancy 
holding in qurra of some co^sharers—Effect — 
Right of latter to sue in ejectment. 

Entries in partition, while not constituting res 
judicata, are evidence on behalf of the persons in 
whose favour they are. If certain co-sharers in 
a patti are able to get a trespasser’s holding in¬ 
cluded in their qnrro as a non-occupancy holding 
of over twelve years, they are entitled to the 
benefit of the negligence of their co-sharers in 
the partition, and are entitled to eject the persons 
in possession of such holding as non-occupancy 
tenants. (Darling, S. M. and Bomford, J. M.) 
Bachai Teu V. Raj Narain Singh. 1938 A.W. 
R. (B R.) 117=1938 R.D. 186. 

Patta—If document of title—True patta by 
Government—Value of. See Madras Revenue 
Board’s Standing Orders, Order No. 18. (1940) 
2 M L.J. 13. 

’ Patwari’s papers—Entry as to tenancy or 

sub tenancy—Value of. See Agra Ten. Act, 
Ss. 86 AND 92. 1936 R.D. 479. 

Pedigree. 

' Pedigree—Record of recent events—State¬ 

ments being contradictory—Evidentiary value. 
See WaJib-ul-arz. (1937) 2 M.L.J. 772 (P.C), 

Pleadings. 

- Pleadings—Admissions in written state¬ 
ment—Admissibility as evidence against co-defen¬ 
dant — Rule. 

Admissions of liability made by some of several 
defendants in their written statement in the suit 
will not be evidence against the other defendants 
who have no opportunity of testing their veracity 
by cross-examining them. If the plaintiff wants 
to rely on such admissions he must examine the 
admitting defendants at the trial and makes the 
admissions evidence. (Nagesvara Iyer and 
Venkataranga Iyengar, //.) Thimmiah v. Giri- 
APPA. 44 Mys.H.C.R. 499=18 Mys.L.J. 186. 

Presumptions. 

-Presumption of fact—Discretion of trial 

Court in raising—Interference in appeal. See 
Hindu Law — Debts. 18 Mys.L.J. 276. 

-Presumption—Grant by limited owner— 

Legal necessity—Absence of evidence as to— 
Lapse of time—Presumption of legal necessity— 
If can be made. See Grant — Ancient transac¬ 
tion. 17 Pat.L.T. 488. 

- Presumpiion^Innocence and honesty^Pre- 

sumption as to. .... 

It is a principle of the administration of justice 
that a man is presumed to be innocent of any 
criminal offence until he is proved to be guilty. 
It is equally a principle also that a man is 
presumed to be honest until he is shown to be 
dishonest. These presumptions may, no doubt be 
varied in exceptional cases by legislative enact¬ 
ment. But until they are varied and except 
where they are varied, they must and do hold 
good. (Reilly, CJ%and Shankaranarayano Rao, 


EVIDENCE. 

J.) Rangaramiah V. Thangamma. 14 Mys L. 
J. 144=41 Mys.H.C.R. 405. 

- Presumption — Loan—Admission of receipt 

of money. 

When a sum of money is admitted to have 
been received, there is no legal presumption that 
it was meant to be repaid. The payment may 
have been made for various reasons and it is for 
the person who comes to Court and sues for re¬ 
covery of that sum to prove that it was meant to 
be repaid. (Bhide, /.) Bihari Lal v. Chandu 
Lal. 41 P.L.R. 650=A.I.R. 1939 Lah. 386. 

Presumption—Owner of house ivith two 
chabutras—Notice by Municipality to remove one 
—Compliance with—Subsequent removal of other 
without notice-^Suit by owner for declaration of 
title—Removal of prior one in answer to notice — 
If ground for assuming absence of title to the 
other. 

Plaintiff had two Chabutras or platforms, one 
on the south side,and other on the west side of his 
house. On a notice issued by the Municipality to 
remove the one on the south, he promptly 
removed it. The Municipality later on, without 
any notice at all, proceeded to remove the other 
Chabutra on the west side. Plaintiff sued for a 
declaration that the site covered by the western 
Chabutra belonged to him and lor damages for 
wrongful removal of the same. 

Held, that the fact that the plaintiff removed 
the southern Chabutra was no ground for assum¬ 
ing that he was not entitled to the one on the 
western side. (Stone, C.J.) Panduranc v. 
Municipal Committee, Nagpur. 19 N.L.J. 285. 
'■ Presumption — Revenue sale — Purchaser 
not taking possession of land sold—Presumption 
that possession of old proprietor continues as be¬ 
fore and is adverse to purchaser—If arises. 

The mere fact that a purchaser at a revenue 
sale held for arrears of revenue, has not taken 
possession of the land after the revenue sale, does 
not give rise to a presumption that the posses¬ 
sion of the old proprietor continued as before 
and that his possession was adverse to the pur¬ 
chaser. If it be once shown that the lands passed 
by the revenue sale, there can in law be no pre¬ 
sumption that the old propiietors remained in 
receipt of rent from the agricultural tenants. 
(Wort and Agarwala. JJ.) Ram Rambijaya 
Prasad Singh v. Krishna Madho. 182 I.C. 982 
= 12 R.P. 89=5B.R. 864=20 P.L.T. 677=A I 
R. 1939 Pat. 364. 

- Previous judgment inter partes— 

in—Value of. 

The probative value of a finding in a previous 
suit between the parties depends upon the nature 
of the finding and of the issues involved in that 
suit and in the subsequent suit. (Rowland and 
Chatterji JJ.) Parhlad Chandra Singh v. 
Bhim Mahato. 19 Pat. 172=12 R.P. 411=185 
I.C. 685=6 B.R. 236=1940 P.W.N. 317=21 P, 
L.T. 577=A.I.R. 1940 Pat. 341. 

-Probative value—Human blood found on 

dhoti of accused. See Penal Code, Ss. 300 and 
302— Evidence. A.I R. 1936 Rang. 468. 

Proof. 

Proof—Duty of plaintiff—If can succeed 
merely on the defects of the defence. 

A plaintiff cannot succeed merely by the weak¬ 
ness of the defendant's case. He has anyhow to 
prove his own case. (Marsh. S.M. and Mehta^ 
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3 U .) Achhaiar V . Sheo Prasad. 1939A.L.J 
(Supp.) 61-=1939 A.W.R. (B.R.) 71=1939 R.D. 
216. 

Proof Mere summoning of record—If 
enough proof of contents. 

The mere summoning of a record does not con¬ 
stitute it a part of the evidence in the case in 
which it is summoned The contents in those 
documents, if sought to be relied upon, must be 
formally proved. {Sathe, /.M.) Wazir Singh 
V. Kapoor Singh 1940 R.D. 242=1940 A.W R 
(B R.) 153. 

-Proof—Service of notice—Proceedings in 
Court—Order sheet recording service of notice 
and appearance of party—Effect of See C. P. 
Code, S. 145, Proviso. 40 C.W.N. 465. 

Record-of-rights. 

- Record-of-nghts^Jamahandi^Entry 

Value of. 

The entries in the Jamabandis have no pre¬ 
sumptive value, although they are relevant as 
corroborative evidence {Niyogi and Subhedar, 
A.J Cj.) Yadgar Hussain v. Muhammad 
Ibrahim Raza. 31 N L.R. (Supp) 202=163 
I.C. 179=8 R N 299=A.I.R. 1936 Nag. 71. 

- Record-of-rights —Khasra explaining re- 
cord-of-rtghts — Admissibility. 

A khasra which is not in conflict with the record 
-of-rights but IS a mere explanation of it in the 
sense of giving greater detail, is admissible in 
evidence for such purpose only and no other. 

Pakhrul Islam. 1937 

®^^=^70 I.C. 187=10 R P. 
89=A.I.R. 1937 Pat. 333. 

Record-of-rights—Sarrikan paper prior to 
permanent settlement—Admissibility to prove 
variation in rent for purposes of enhancement. 
See Landlord AND Tenant—Rent. A.I.R. 1936 
Pat. 400. 

- Record-of-righis—Value of. 

^ A record-of-rights has a presumptive eviden¬ 
tiary value. Under the law the entries must be 
presumed to be correct unless the contrary is 
proved by evidence. {Mohammad Noor and 
Varma,JJ,) Nitai Lal Dutta t;. Cabinda Bhu- 
SHan Sen. 161 I.C. 695=8 R.P. 469=A.I.R. 
1936 Pat. 142. 

Register of Births and deaths. 

■ Register of births and deaths—Entries in — 

Value of. 

Entries of the names of persons in a register of 
births or deaths or marriages cannot be positive 
evidence of the birth, death or marriage of such 
persons unless their identity is fully proved. 
{Lort IVilliams, /.) Hemanta Kumar Das z;. 
Alianpz Insurance Company. 177 I.C. 517=11 
R.C. 253=A.I.R. 1938 Cal. 120. 

-- "■ Registration Endorsement^!f proof of exe¬ 
cution. 

A Court is not bound to treat the registration 

endorsement as conclusive proof of the fact of 

execution; but it can treat it as sufficient proof 

thereof. {Pollock, J.) Ganpatrao v. Nagarao 
1940 N.L.J. 437. inagarao. 

Relationship. 

-- -Relationship — Collateral relationship — 

Proof required. 

No standard of special strictness is applicable 
to the proof of collateral relationships in India 
and there is no rule that a person claiming as a 
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collateral heir is bound to allege and prove his 
title through the common ancestor in all its 
stages. 6 Cal* 626, Expl. (^Sir George Rnnkin ) 
Lakshmi Reddi V. Venkata Reddi. 31 S.L R. 
575=168 I.C. 881=39 P L.R. 540=18 Pat.L.T 
471=9 R P.C. 329=46 L W. 88=3 B R 562= 
1937 O.LR 356=1937 P.W.N. 547=1937 AL 

724=39 Bom.L.R. 1005= 
1937 A.W.R. 1010=1937 M.W.N, 1271=AIR 
1937 P.C. 201 (P.C ). ■ 

- Relationship — Proof of--Evidence of 

general reputation^Admissibility. 

The Indian Evidence Act does not contain any 
express provision making evidence of general re* 
nutation admissible as proof of relationship. {Sir 
Ueorge Rankin ) Lakshmi Reddi v. Venkata 
Reddi. 31 S L R. 575=39 P.L.R. 540=18 PatX. 
T. 471=9 R.P.C. 329=46 L.W. 88=3 B R 562 
=168 I.C. 881=1937 O.LR. 356=1937 PWN 
547=1937 A.L.R. 500d=l937 O.W N. 724=39 
Bom.L.R. 1005=1937 A.W.R. 1010=1937 M W 

N. 1271 = A.I.R 1937 P C. 201 (P C ). 

“ -—Relationship—Suit by two brothers on 
footing that they and other members form joint 
family. 

Where a suit is filed by two brothers to recover 
land sold by their father on the footing that the 
family (consisting of themselves, their elder 
brother and father) is still a joint family, then, 
although this cannot in law be correct as between 
them on the one hand and their father and eldest 
brother on the other hand, it is useful evidence 
as to their relationship inter se. {Sir George 
Rankin.) Chuni Lal v Udai Prakash. 183 I C 
177=1939 O.LR. 505=43 C.W.N. 1093=1940 

O. W.N. 251=1940 RcD, 99=1940 O A 231= 
1940 A.W.R. (P.C.) 56=70 C L.J. 373=5 B.R 
946 = A.I.R. 1939 P C. 200 (P.C.). 

- Relevancy—Omission to object — Effect. 

There is a distinction between the relevancy 
and admissibility of a document. Evidence which 
is not relevant under provisions of the Evidence 
Act cannot be made relevant because it is let 
without objection. If a document is inadmissible 
on account of a defect which could be cured by 
the person relying on it if an objection had been 
taken at the proper time, no objection as to its 
admissibility can be allowed at a later stage. But 
the omission to object to the admission of irrele- 

cannot possibly make it relevant. 

Lal.J) Nanak 

Chand V. Mian Mahomed Shahbaz Khan. 
A.I.R. 1936 Lah. 114. 

Riwaj-i-am. 

——.--ani— Admissibility - Evidentiary 
value ot—Kattigan s Digest_Vain#* rsf 

Cu^STOM (Punjab)—Proof. I.L.R. (1939) Kar. 

Settlement records. 

in^Evidenti- 

Settlement entries are not to be lightly thrown 

neverth^IPCQ^h circumstances should 

that I accepted as long as it is possible 

a«dV«or / ^ Brockman, S.M. 

Prasad 

_-r? revenue survey maps. 

u * ond revenue survey maps—Value of. 
ine ihakbust map which preceded the revenue 
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survey was intended to guide the revenue 
surveyor who was supposed to put in the estate 
boundaries to be found in the Thakbust maps. 
The value of the records of the Thak survey and 
of the revenue survey and also of the collectorate 
papers is not uniform. {S K. Ghose and Patter¬ 
son, JJ.) Brojendra Mohan Mcitra v. Maha¬ 
raja Srish Chandra Nandi. 67 C.L.J. 495. 

Tradition. 

- ’Tradition—Value to be given on questions 

of pedigree. 

Where the tradition has been ascertained with 
reasonable certainty, a proper value must be 
given to it on questions of pedigree, and it may 
be sufficient of itself; but the fact that a case is 
difficult of proof does not dispense with proper 
proof, and in many cases there is good reason to 
regard tradition as poor and treacherous 
material. {Sir George Rankin.') Ganesh Bakhsh 
Singh V. Ajudhia Bakhsh Singh. 31 S.L.R. 
702 = 170 I.C. 335=1937 O.W.N. 845=1937 
O.L.R. 481=1937 A.L.R. 760=3 B R. 782=1937 
A.L.J. 1022=10 RPC. 89=1937 A.W.R. 1049= 
A.I.R. 1937 P.C. 310=(1937) 2 M.L.J. 772 
(P.C.). 

- -Value of—Reports and Gazetteers. 

Reports and Gazetteers are not strictly evidence 
of the truth of all the statements contained in 
them, although they may be read for what they 
are worth. {Nazim AH and Rau, JJ.) Kali 
Prosonna V. Nagendra Nath. 44 C.W.N. 873. 

- Verbal statements—Answering questions by 

signs and nods—If amounts to. 

A person was convicted of murder. The victim 
whose throat was cut by the accused was alive 
for sometime and being questioned regarding the 
offence and the person who committed it, she 
answered the questions by signs, being unable to 
speak. She described the accused by signs and 
when she was asked whether that person was 
the accused she showed assent by a nod. The 
question arose whether her statement was rele¬ 
vant and admissible against the accused. 

Held, that the statement made by the deceased 
constituted a verbal statement resembling the 
case of a dumb person and was relevant and 
admissible in evidence. {Lord Roche.) A. P. 
Chandraseker V. Emperor. 1937 A.C. 220= 
166 I.C. 330=45 L.W. 78=1937 M.W.N. 169= 
1937 O.W.N. 218=9 R P.C. 138=1937 A.W.R. 
275=38 Cr L.J. 281=41 C.W.N. 513=39 Bom. 
L.R. 359=1937 A.L.J. 420=1937 P.W.N. 231= 
A.IR. 1937 P.C. 24=(1937) 1 M.L.J. 600 
(P.C). 

Witness. 

Witness—Calling of witness to explain 
meaning of document — Permissibility. 

(generally speaking, it is not permissible to call 
a witness to explain to the Court what a docu¬ 
ment means unless such witness is an expert 
under the Evidence Act. It is for the Court to 
ascertain what the document means though, no 
doubt, a witness may suggest methods by which 
an intelligent meaning can be given to the docu¬ 
ment. {Beaumont, C J. and Wadia, J.) Emperor 
V. Nathalal Vanmali. I.L.R. (1939) Bom. 
434=184 I C. 252=40 Cr LJ. 891=12 R.B. 
155=41 Bom.L.R. 548=A.I.R 1939 Bom. 339. 
—■— ‘Witness—Credibility —Witness employee 
of party calling him—If sufficient ground fornot 
believing him. 
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The fact that the witnesses for one of parties 
to a suit happen to be to his employees is not a 
sufficient ground for not relying on their evid¬ 
ence, especially when none but the employees 
could be witnesses to the transaction in dispute. 
{Varma and Manohar Lall, JJ.) Peoples Co¬ 
operative Bank, Ltd., Patna v. Shyam Narain. 
6 B.R. 767=189 I C. 232=13 R.P. 62=A.I.R. 
1940 Pat. 629. 

-1— Witness—Statement of—If binds party 

calling witness—Right of party to cross-examine 
hostile witness. 

There is no general rule of law which lays 
down that a party is bound by the evidence of a 
witness whom he produces. No part of the 
evidence of such a witness amounts to an admis¬ 
sion on behalf of the party calling or producing 
him. Nor is a party disabled under the law 
from saying that a witness called by him is not 
speaking the truth upon some particular point 
unless he makes a written application to say that 
the witness is hostile. A party in law is at 
liberty to cross-examine his own witness with the 
permission of the Court. {Allsop, J.) Babu 
Ram V. Emperor. 172 I.C. 617=10 R.A, 412= 
39 Cr.L.J. 152=1938 All.L.R. 6=1937 A.L.J. 
1214=1937 A.W.R. 885=A.I.R. 1937 All. 754. 

- Witness—Value of testimony — Nervous¬ 
ness in the box—If can affect. 

A witness's evidence should not be rejected 
merely because he appeared to be nervous while 
in the box. {Thom, C.J. and Ganga Nath, J.) 
Santu^, Maiku. 187 I.C. 747=12 R.A 565= 
1940 A.W.R. (H.C.) 67=1940 A.L.J. 26=A.I.R. 
1940 All. 175. 

EVIDENCE ACT (I OF 1872)—// a complete 
Code. 

In questions relating to matters expressly pro¬ 
vided for in the Evidence Act, it must not be 
dealt with as a mere modification of the law of 
evidence prevailing in England. The Evidence 
Act is, as it was intended to be, a complete Code 
of the law of evidence in British Burma. 
{Roberts, C.J. Baguley, Mosely, Ba U, Dunkley, 
Braund and Shaw, JJ.) The King v. Nga Mya. 
1938 Rang L.R. 190=175 I.C. 465=10 R.R. 494 
=39 Cr.L.J. 581=A.I.R. 1938 Rang. 177 (F.B.). 

—-S. 2— Effect of—Exclusion of hearsay 

evidence—Relaxation of rule—Evidence of family 
tradition — Admissibility. 

S. 2 (1) of the Evidence Act repeals the whole 
of the English Common Law on evidence so far 
as it was in force in British India before the 
passing of that Act. The section, in effect, pro¬ 
hibits the employment of any kind of evidence 
not specifically authorised by the Act itself. It 
must be recognised, however, that the principle 
of exclusion adopted by the Act, should not be 
applied so as to exclude matters which may be 
essential for the ascertainment of truth. Apply¬ 
ing this principle, evidence of family tradition 
founded upon information derived from deceas¬ 
ed person cannot be characterised and placed in 
the category of mere hearsay evidence inadmissi¬ 
ble under the law, when it is supported by docu¬ 
mentary evidence of great value. The relaxation 
of the rule as to reception of hearsay evidence 
must be held to be permissible where such a 
course tends to the due investigation of truth, 
and the attainment of justice. {Uuha and Hitter, 
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Srish Chandra v. Rakhalananda. 65 
C.LJ^520=41 C-W.N. 1103. 

~~ ^S. 3-Evidence—Confession of co-accused. 

Evidence Act, S. 30. 38 Bom.L.R. 1122= 

A.I.R. 1937 Bom. 31. 

-*3. 3 —Proof of fact—Duty of Court. 

, A Court, when it has to consider whether a fact 
IS proved or not, must not expect evidence which 
cannot be produced or evidence which it is un¬ 
necessary to produce. Furthermore, a Court 
must consider all the evidence before it and 
this not merely as a number of independent bits 
of evidence. The whole of the evidence must be 
considered together and the cumulative effect of 
it must be weighed. (Zia-ul-Hasan and ffamil- 
ion, JJ.) Dukhharan Nath v. Commercial 
Credit Corporation Ltd. 15 Luck. 191=184 IC 
521=1939 O.L.R. 630=12 R.O. 125=1939 O.W. 
N. 1114=A.I.R. 1940 Oudh 35. 

-Ss. 8 and 9— Applicability —Evidence of 

p revxo us acts^A d m is sib ility. 

An accused was charged with cheating for im¬ 
porting goods in port Karachi by deceiving the 
Customs authorities The accused before this 
fraud had visited another port and tried to come 
to an arrangement with the Customs there, with 
a similar object, but had failed. The evidence of 
tms closely connected visit was sought to be 
adduced in the prosecution for cheating the Cus¬ 
toms at Karachi. 

HWd, that the evidence was admissible under 
b. 8 or S. 9, Evidence Act. {Davis, J.C. and \ 
Havehwala, AJ.C.) Mohanlal Bhanalal v.\ 

^ ^ ^ 87=172 I.C. 374=10 R.S. 
149=39 Cr.LJ. 123=A.I.R. 1937 Sind 293. 

“ “Ss. 8 and 32— Applicability — Statement of 
person not proved to be dead — Admissibility — 
Extent. 

A statement of a person believed but not pro- 
lo be dead is no doubt not admissible under 
S. 32 of the Evidence Act. but the document 
however is admissible under S. 8, to a limited 
extent, to show the conduct of the party. It 
however is not ai^direct proof of the facts contain¬ 
ed in it. {Kichlu and Janki Nath IVazir, JJ.) 
Abdul Aziz v. State. 40 P.L.R., J. and K. 1. 

---Ss. 8 and 32— Complaint to police by decea¬ 
sed apprehending danger — Admissibility. 

Where the deceased had made a complaint to 
the police shortly before his death, stating that 
he apprehended danger to his life at the hands of 
certain persons, it is admissible under S. 8 of the 
Evidence Act whether or not it is admissible 
under S. 32 (1). It is evidence of the conduct of 
a person, an offence aeainst whom was the sub¬ 
ject of the trial. {Me Nair and Biswas, JJ.) 
Goloke Behary Takal v. Emperor. I.L.R. 
(1938) 1 Cal. 290=173 I.C. 65=10 R C. 441=39 
Cr.L.J 161=66 C.L.J. 225=42 C.W.N. 129=A. 
I.R. 1938 Cal. 51. 

-’S. 8— Conduct — Debtor tearing accounts 

of creditor—Report and counter-report to police 
—Prosecution of debtor under Ss. .^78 and A77, 
I.P. Code^Decree tn suit by creditor against 
debtor and debtor s report to police^Adm^sibi- 
lity. 

F owed money to C in respect of which C 
possessed certain entries in a bahi. C alleeed 
that while settling the account F snatched the 
bahi from his hand, ran away and tore and des¬ 
troyed the relevant entries and threw the mutila- 


EVIDENCE ACT (1872), S. 8. 

ted bahi away, whereafter it was picked up by C. 
C made a report to the police and the next day F 
also made a report that C was charging him 
falsely with having torn out certain leaves from 
his bahi. C had also instituted a suit against F 
and his father, in which C obtained a decree 
against F*s father but not against F, F was con¬ 
victed under S. 379 and S. 477, I. P. Code. 

Held, that the contents of the report made by F 
were not admissible as evidence of what actually 
occurred, but the fact that F did make a report 
and the general nature of his allegations were 
admissible as showing F*s conduct in relation to 
the alleged offence. 

He/d,that the fact that civil suit was 
brought by C and the nature of the decree grant¬ 
ed in it were not inadmissible in evidence but 
the proceedings and the nature of allegations 
made during the course of civil suit were not 
admissible in evidence. {Middleton, A.J. (7.) 
Fazal Ahmad v. Emperor. 161 I C. 885=8 R. 
Pesh. 186=37 Cr.L.J. 603=1936 Cr.C. 218=A.I. 

R. 1936 Pesh. 72. 

-Ss. 8 and 32(1)— Dying declaration in the 

form of signs and gestures—Deceased unable to 
speak—Admissibility of such declaration—Verbal 
statement. 

A dying declaration by a deceased person made 
in the form of signs and gestures in answer to 
questions put to him is admissible in evidence. 
{Broomfield and IVassoodew, JJ.) Emperor v. 
Motiram Raising. I.L.R. (1937) Bom. 68=165 
I.C. 422=9 R.B. 134=37 Cr.L.J. 1140=38 Bom. 
L.R. 818=1936 Cr.C. 917=A,I.R. 1936 Bom. 

372 . 

-Ss. 8 and 27— Scope. 

Cunliffe,J.-^S. 8 embodies, in a statutory form, 
the rule of evidence that the testimony of res 
gestae is always allowable when it goes to the 
root of the matter concerning the commission of 
the crime. It is controlled and circumscribed by 

S. 27 of the Act. {Cunltffe and Henderson, JJ.) 
Kalijiban Bhattacharjee v. Emperor. 63 Cal 
1053=163 I.C. 41=8 R C. 714=37 Cr.L.J. 775= 
63 C L.J. 232=1936 Cr.C. 532=A.I.R. 1936 Cal. 
316. 

'Ss. 8 and 27—Scope—Exact spot shown 
and articles dug out by accused — Conduct, if rele¬ 
vant—Presumption of complicity. 

Where an accused gives information leading to 
discovery, and the exact spot where the orna¬ 
ments are buried is shown and the articles dug 

out by him from beneath, the question is not so 

much whether the accused was in physical 
possession of the ornaments buried in the field, 
though as a matter of fact a person who buries 
treasure in a spot unknown to others is really in 
possession of it whether it is in a field accessible 

.. . . , ^ own house. The impor- 

tant point is that the circumstances and conduct 
of the accused point clearly to his knowledge of 

spot where the ornaments were and in 
the absence of any explanation, the reasonable 
inference is that he put them there himself ; such 
conduct is admissible under S. 8 and taken in 
conjunction with other evidence is enough to 
^rrant a presumption of complicity in the crime. 
{irrille and Gruer, JJ.) Mt. Jamunia Partap 
Lohar V. Emperor. I.L.R (1936) Nag. 78=164 
EC. 964=37 Cr.L.J. 1047=9 R.N. 4 =1936 Cr. 
C. 814=A.I.R. 1936 Nag. 200. 
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--Ss. 8 and 21~~Scope'^Iniormatxon by accus¬ 
ed leading to Police visit and discovery of arms 
concealed—Conversation between accused and 
police at search — Admissibility. 

Where on information, contained in the con¬ 
fession made by an accused, a visit is made by 
police officers to a spot where arms are concealed 
and the arms are dug on the information of the 
accused, and at such time various conversations 
take place between the accused and the police, the 
conversations are also admissible in evidence as 
proof of conduct and the whole evidence cannot 
be excluded on the ground that it is tainted by 
verbal communications made by the accused to 
the police at the time of search, especially when 
the police act with complete propriety, summon¬ 
ing the search witnesses and conducting the 
search in their presence. 62 Cal, 572, Foil,; 21 
Bom.L.R. 724, Dist. {Cunliffe and Henderson. 
JJ.) Kalijiban Bhattacharjee v. Emperor. 63 
Cal. 1053=163 I C. 41=8 R.C. 714=37 Cr.L.J. 
775=63 C.L.J. 232=1936 Cr.C. 532=A.I.R. 1936 
Cal. 316. 

-S. 8— Statement that accused had deposited 

karas belonging to deceased and offered to show 
Police the place — Admissibility. 

The statement that the accused had deposited 
two karas belonging to the deceased in a certain 
place and offered to show the Police the spot is 
admissible. The statement made is no more than 
a bare statement which could be deduced from 
the fact that he showed the spot, which is evi¬ 
dence of conduct admissible under S. 8 of the 
Evidence Act. (.Grille and Gruer, JJ.) Nahru v. 
Emperor. I.L R. (1937) Nag. 268=168 I.C. 962 
=9 R.N, 281=38 Cr.L.J. 642=A.I.R. 1937 Nag. 
220 . 

-S. 8, Ulus, (j) and (f)— Accusation by 

woman against man for attempt to ravish — State- 
ments by her to witnesses—Silence of accused — 
Relevancy. 

A woman brought an accusation against a 
certain man alleging that he tried to ravish her. 
Trial Court considered the statements made by 
the woman to her witnesses after the alleged 
attempt, narrating the story of attempt. The 
Court also considered that all the time the woman 
was accusing the man to her witnesses he kept 
silent and on these considerations lower Courts 
drew an adverse inference against the man. On 
revision. 

Held, that the statements by the woman were 
not relevant as according to S. 8, Ulus. (/) the 
woman should have complained whereas all that 
she did was to make statements. 

Held, further, that the silence of the accused to 
be relevant should have come under Ulus. (/) to 
S. 8, i e., it should have been proved that the accu¬ 
sations made by the woman against the man were 
made in his presence. (Spargo, J.) Nga Aye 
Maung V. The King. 175 1.0.222=39 Cr.L.J. 
531 (2)=10 R.R 469=A.I.R. 1938 Rang. 

127. 

-S. 9—Letting value of land— Evidence 

afforded by return or assessment of neighbouring 
premises — Admissibility— Calcutta Municipal 
Act, S. 127. A.I.R. l940CaI. 47. 

--S, 10— Applicability — Conditions. 

The words “such persons’* in S. 10 refer to 
‘two or more persons’* in the beginning of the 
ection, and consequently the preliminary condi- 
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tion for application of S. 10 is that the prosecu¬ 
tion must show that prima facie the persons 
charged had conspired together. There need not 
be definite proof but at least there must be a 
reasonable ground to show the connexion of each 
of the persons implicated, and the courts must 
come to a prima facie conclusion as to who were 
the members of the conspiracy. (Gruer, J.) 
Mahomed Ismail v. Emperor. I.L.R (1936) 
Nag. 152=165 I C. 913=9 R.N. 101=1936 Cr.C. 
561=38 Cr.L J. iq6=A.I.R. 1936 Nag. 97. 

—S. 10— Applicability—Past common inten¬ 
tion—Relevancy of. 

When S. 10 refers to the common intention of 
the conspirators, it refers to the common inten¬ 
tion in the future, not to the common intention in 
the past. (Davis, J.C.) Pritam Hariomalv. 
Emperor. I.L.R. (1939) Kar. 449=184 I.C. 145 
=12R.S. 90=40 Cr.L.J. 882=A.I.R. 1939 Sind 
185. 

Ss. 10 and 30— Confession of co'accused 
who is dead — Admissibility. 

In a charge of conspiracy a confession made by 
one of the accused may be admitted in evidence 
against the others under S. 10 of the Evidence 
Act, though it is inadmissible under S. 30 owing 
to his death before the completion of the trial. 
The question whether the person who made the 
statement is dead or alive does not affect the 
application of S. 10. (Srivastava, J.) Satdeo v. 
Emperor. 11 Luck. 687=159 I.C. 919=37 Cr.L. 
J. 182=8 R.O. 225=1936 O.W.N. 28=1936 O. 
L.R. 18=1936 Cr.C. 282=A.I.R. 1936 Oudh 
164. 

-Ss. lO, 30— Confession of Person who is 

dead and not brought to trial — Admissibility. 

The confession of a person who is dead and has 
never been brought to trial is not admissible 
under S. 30 as the confession of a co-accused. 
Nor can it be admitted under S. 10, because S. 10 
applies to acts done in furtherance of a conspiracy 
or which bear some relation to the conspiracy and 
does not apply to a confession made after the 
conspiracy, and the acts done in pursuance there¬ 
of were at an end. S. 10 cannot be extended to 
cover the case of a confession of a person who 
was co>accused or who might have been a co¬ 
accused on the charge of conspiracy and the 
offences which were its purpose or committed in 
pursuance of it. (Davis, J.C. and Lobo, J.) 
Dengo Kandero V. Emperor. 175 I.C. 99=39 Cr. 
L.J. 545=10 R.S. 282=A.I.R. 1938 Sind 94. 

--S. 10— Document found in possession of 

conspirator — Admissibility—Writer of document 
not known. 

A document of which the writer is not known 
if found in the possession of a conspirator would 
not by itself be admissible for the purpose of 
proving the truth of its contents as against other 
accused. The fact of possession would be 
evidence to show that the conspirator in whose 
possession it was found had received and pre¬ 
served it. (Guha,. Bartley andNasim Alt, JJ.) 
JiTENDRA Nath Gupta v. Emperor. 169 I.C. 977 
=38 Cr.L.J. 818=10 R.C. 69=A.I.R. 1937 Cal. 
99tS.B.). 

-S, 10— Proof of conspiracy^Ciphers dis¬ 
covered at searches—Evidentiary value. 

The ciphers or cipher lists discovered at the 
searches, provided they are properly decoded, 
could not be treated as acts, words or deeds of 
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any particular person but the fact that they 
existed and that the names and addresses of a 
number of persons who are alleged to be parties 
to a conspiracy as charged are mentioned in them, 
the fact that they are in peculiar forms, such as 
is not likely to be used for any lawful purpose, 
taken along with other matters brought out in 
evidence gives rise to a legitimate inference that 
the ciphers were prepared in connection with some 
unlawful purpose requiring secrecy ; and in the 
absence of evidence that the matters appearing 
from the secret documents are associated with 
some legitimate or lawful purpose, the ciphers 
are themselves material affording good reasons 
for inferring that the names, addresses and other 
matters appearing in the ciphers are connected 
with the furtherance of the objects of the cons¬ 
piracy and as such evidence under S. 10, Evi¬ 
dence Act. {Guha, Bartley and Nasim AH, JJ.) 
JiTENDRA Nath Gupta v. I-.mperor. 169 I.C. 

818=10 R.C. 69=A.I.R. 1937 

-S. 10 Scope—Statements of third persons 
or alleged conspirators—Admissibility and evi¬ 
dentiary value of—Corroboration —Necessity — 
of corroborative evidence required. 

The terms of S. 10 of the Evidence Act are 
very wide and apply to acts done in connection 
with aconspHacy, and under the section an act 
done by third persons may in certain circum¬ 
stances be treated actually as evidence of the 
existence of the conspiracy; as for instance when 

^ done or something is said in the presence 
of the persons implicated. But mere statements 
ot third parties made in the absence of the per¬ 
sons implicated form a class by themselves, of no 
probative value whatever standing alone. The 
section does not permit of the attaching of weight 
as real evidence to mere statements of this kind 
made in the absence of the accused persons, and 
independent evidence required as corroboration of 
such statements must be something very much 
more than the evidence which may ordinarily be 
regarded as corroborating the evidence of an 
accomplice. It may be direct or circumstantial 
evidence. But it must be evidence which standing 
alone, would be properly treated as evidence for a 
^ proved intention, so that there would be 
evidence for a jury, apart from the statements of 
the alleged fellow conspirators, incriminating 
the_persons charged. The evidence must be proof 
of intention and not merely proof of a possible 
motive for the intention. (James, J.) Jacdish 
Das v. Emperor. 178 I.C. 324=11 R.P. 240=40 

B.R. 82=1938 P.W.N 403=A.I. 
R. 1938 Pat. 497, 

- S. 10 —Scope of — Statement to police 
by consPyator incriminating himself or others — 
Admissibility, 

S. 10 does not apply to incriminating statements 
made by accused to the police in the course of the 
investigation, whether they incriminate them- 

the special provisions of 
b. 27 let in part of a confession to a police officer. 
A confession by a conspirator made to a Magis- 
trate in Court implicating other conspirators is 
admissible in evidence under S. 30. but statements 
made by a conspirator to the police are not ad- 

they are incriminating, 
r ^ Act, is not intended to 

remove those restrictions which the Evidence 
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Act and the Criminal Procedure Code place upon 
the admissibility of statements made to the 
police. S. 10. Evidence Act, does not avoid in 
ajipropnate cases the operation of either S. 25. 

t o*" S. 162, Cr. P. Code. It makes no 
difference if because a man is deaf these state¬ 
ments are written. (Davis, J.C.) Pritam 
Hariomalv, Emperor. I.L.R. (1939) Kar 449 

--—S. 10 —Scope of — Conspiracy—Nature of 

evidence to he let in. 

S. 10 of the Evidence Act is quite comprehen¬ 
sive. Its provisions are much wider and the- 
section renders admissible in cases of conspiracy 
such evidence which is not ordinarily admissible 
under the English or Indian law. The first thing 
for the prosecution in a case of conspiracy is to 
give satisfactory evidence to show a common 
purpose. The existence of the assent of minds 
which is involved in a conspiracy may be and 
from the secrecy of the crime, usually must be, 
inferred from the proof of facts and circum¬ 
stances which, taken together apparently indicate 
that they are merely part of some complete 
whole. (Rachhpal Singh, J,) Bhola Nath v. 
Emperor. I.L.R. (1939) All. 736=184 I.C 191 
=1939 A.L.J. 785=1939 A.Cr.C. 98=12 R.A. 
189=40 Cr.L.J. 856=1939 A.W.R. (H.C.) 464= 
A.I R. 1939 All 567. 

-S. 10 —Statement by co-conspirator after 

completion of conspiracy—Admissibility. 

The words of S. 10 are not capable of being 
widely construed so as to include a statement 
made by one conspirator in the absence of the 
other with reference to past acts done in the 
actual course of carrying out the conspiracy^ 
after it has been completed. The words‘‘com¬ 
mon intention" signify a common intention exis¬ 
ting at the time when the thing was said, done or 
written by one of them. Things said, clone or 
written while the conspiracy was on foot are 
relevant as evidence of the common intention, 
once reasonable ground has been shown to believe 
in its existence. But it would be a very different 
matter to hold that any narrative or statement or 
confession made to a third parly after the com¬ 
mon intention or conspiracy was no longer opera¬ 
ting and had ceas^ to exist is admissible against 
the other party. There is then no common inten¬ 
tion of the conspirators to which the statement 
can have reference. Such statement is therefore 

V/ against co-conspirator. 

T r V Akbar V. Emperor. 190 

662=1940 M.W.N. 1112= 

Join A.W.R. (P.C.) 175= 

943=A.I.R. 1940 

P.C. 176=(1940) 2 M.L.J, 811 (P.C.). 

-S. 10 Statement by deceased in dying de- 
claraiton as to conspiracy^ Admissibility and value 
of—Corroboration. 

Where from the dying declaration made by a 
person, who is alleged to have been murdered, it 
appears that there was clearly a conspiracy 
wrongly to implicate a particular person, the 
Wign Court before it would rely on the evidence 
Ik * e so conspired and who have 

had such an influence over the deceased making a 
dying declaration that they could have induced 
him to make a particular dying declaration to 
suit their purpose, must have some other evi- 
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dence before it which would enable it to distin¬ 
guish the true from the false. {Davis, J.C. and 
Lobo, J ) Dengo Kandero v. Emperor. 175 I. 
C. 99=39 Cr. L. J. 545=10 R.S. 282=A.I.R. 
1938 Sind 94 

-S. 11— *Fact* — If includes statement. 

A statement is included in the definition of 
“fact”, and statements can, therefore, be relevant 
under S. 11 (1) of the Evidence Act. {Thomas 
and Zia ui~Hasan, JJ.) Ram Bharose v. Ramesh- 
WAR Prasad Singh. 13 Luck 697 = 10 R O, 126 
=171 IC. 481=1937 O.LR. 561=1937 O.W. 
N. 1058=A.I.R. 1938 Oudh 26. 

-S. 11— Scope — If subject to S. 32, 

S. 11 of the Evidence Act must be read subject 
to the other provisions of the Act, and a statement 
not satisfying the conditions laid down in S. 32 
cannot be admitted merely on the ground that, if 
admitted, it may probabilise or improbabilise a 
fact in issue or a relevant fact. {Varadachariar 
and Abdur Rahman, J J.) Sevugan Chettiar v. 
Zamindar of Sivacanga. 1939 M.W.N. 841= 
A.I.R. 1940 Mad. 273. 

-Ss. 11, 14 and 15— Scope — Similar acts — 

Admissibility in evidence. 

Except as evidence of intention, evidence of 
similar transactions is inadmissible in evidence 
under Ss. 14 and l.S of the Evidence Act. In so 
far as such evidence relates to the nature and 
character of the crime it is inadmissible under 
S. 11 of the Evidence Act. {Abdul Ghani and 
Singaravelu Miidaliar, JJ.) Setty, In re. 17 
Mys.L J. 238. 

——S. 11— Statement by person that certain law 
governs parties—Such person neither agnate nor 
relative — Admissibility. 

A statement by a person that certain parties are 
governed by a particlar school of Hindu law is 
admissible in evidence under S. 11 of the Evidence 
Act only if he is a member of a connected family 
{i.e.) a family which had descended from the 
same stock from which those parties descended, 
and not when he is neither an agnate nor a 
relative of theirs. {Mitter, J.) Sukdeb Charan 
Jana v. Mritunjoy Pal. 43 C.W.N. 395. 

-■ — S. 12— Defamatory statement complained 
of referring to bad conduct towards a womans 
Truth pleaded in defence—Evidence of statement 
having been made by woman to several persons — 
Whether relevant. 

Where a defamatory statement complained of 
is an imputation of bad conduct towards a woman 
and truth is pleaded in defence of the action, the 
evidence that the female herself made statements 
to that effect to a considerable number of per¬ 
sons is relevant under S. 12 in order to assist the 
Court in assessing the damages to be awarded. 
{Dunkley, J.) Ma Sein Tin v. U Kyaw Maung. 
164 I.C. 385=9 R.R. 91=A.I.R. 1936 Rang. 332. 

-^Ss. 13 and 32 (2)— Applicability—Register 

and maps regarding land in dispute Prepared by 
people dead or whose whereabouts not traceable 
— Admissibility. 

Where the people who have prepared certain 
registers and maps regarding the land in dispute 
are dead or whose whereabouts cannot be traced, 
those documents are admissible under S. 32 (2) 
together with S. 13. {Wort, Ag.CJ. and Fael Alt, 
J.) Ratendra Narayan V. Lalmohan. 164 I. 
C, 277=9 R.P. 101 =A.I.R. 1936 Pat. 462. 

Q.. D. II—6 
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-S. 13— Custom of sale by ryots of houses — 

Copies of sale deeds — Admissibility. 

Where a custom is pleaded to prevail in a 
village under which the ryots are entitled to sell 
their houses in the village, copies of sale deeds 
produced to prove the instances of such a custom 
are admissible in evidence. {Thom, C.J. and 
Ganga Nath, J.) Narain Singh t;. Net Kam. 
1940 A.W.R. (H.C.) 486=1940 A.L.J. 650. 

-Ss. 13 and 42— Decision as to custom — 

Relevancy — Value. 

A judgment on a question of custom is rele¬ 
vant, not merely as an instance under S. 13 but 
also under S. 42 of the Evidence Act, as evidence 
of custom. But its value depends upon the 
nature of the inquiry and the evidence produced. 
{Bhide, J.) Sher Mahomed v. Jawahar 
Khatun. 177 I.C. 775=11 R.L. 366=40 P.L.R. 
29=A.I.R. 1938 Lah. 309. 

——S. 13— Deed not inter partes— Admissi¬ 
bility. 

Documents executed between parties who are 
utter strangers to a suit are not admissible iu 
evidence in proof of the title of the party relying 
upon them. {Agha Haidar, J.) Bhagwan Das 
V. Parabh Dial. 167 I.C. 704=9 R.L. 528=A. 
I.R. 1936 Lah. 1005. 

-S. 13— Document by party asserting his 

right to property—Admissibility and value. 

A document by which a party or his prede- 
cessor-in-interest had asserted a right to deal 
with the property in suit is admissible in evidence. 
I But such evidence is usually of little value and a 
Court should not place exaggerated importance 
on it, as it is little more than an admission in 
favour of the person making it and is in this 
country often manufactured for the purpose of 
creating evidence for use later on in a claim to 
ownership. {Addison and Din Mahomed, JJ.) 
Municipal Committee, Batala v. Wali Maho¬ 
med. I.L R. (1938) Lah. 494=181 I.C. 498=11 
R.L. 860=40 P.LR. 1054=A.I.R. 1938 Lah. 
795. 

-S. 13— Instance claiming right — Statement 

of boundary in plan—If amounts to. 

The Illustration to S. 13 shows that an instance 
claiming a right means something more than a 
mere statement of boundaries in a deed or in a 
plan. A distinction has been drawn between a 
claim and a statement of claim. A plan filed in a 
previous suit in which certain property was not 
then in dispute describing the property as of the 
plaintiff's predecessor is not an instance in which 
the right in dispute was claimed and hence is not 
admissible in evidence. {Skemp, /.) Kheman v. 
Chhotu. 179 I.C. 68=11 R.L. 523=40 P.L.R. 
968=A.I.R. 1938 Lah. 635. 

-S. 13— Instances post litem— Admissibility. 

Under S. 13 of the Evidence Act, instances "in 
which the right of custom is claimed, recognised 
or exercised”, etc., must be instances prior to the 
suit in question. Post litem instances are in¬ 
admissible. {Skemp, I.) Shankar Lal v. 
Kailash Chand. 183 I.C. 794=12 R.L. 137— 
41 P.L.R. 21=A.I.R. 1939 Lah. 105. . 

-S. 13— Judgment in previous suit — rina- 

ings of fact and reasons—If relevant. 

Judgment in a previous suit may 
under S. 13, Evidence Act, for establishing a 

particular transaction, but the findings of tact 

and reasons upon which the judgment is founci 
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are no part of the transaction and cannot be 
relevant in a subsequent suit. A.I.R. 1931 P.C 
oV, Kel.on. {Addison and Din Mohammad, Jj\ 

Khan v. Kanshi Ram. 174 I C 
722=10 R.L. 596=A.I.R. 1937 Lah. 437. 

^ not inter partes — Ad- 

mtsstbiltty and value. 

A judgment not inter partes, together with the 

plaint which preceded it and the steps in execu¬ 
tion which followed, are admissible as evidence 
of an assertion of right, but cannot alter the 
burden of «ropf as between rival claimants. {Sir 
Oeorge Rankin.) Kesho Prasad Singh v 

16 Pat. 258=18 Pat.L.T. 257=1937 O 
W.N. 396=1937 R D. 178=9 RPC 199—1937 
A.W.R. 459=41 C.W.N. 577=45 L W 580- 

I.c. 329=1937 O.L^R. 
151_31 S.L.R. 242=1937 AXJ. 638=65 C L T 
241=1937 M.W.N. 593=1937 A.L.R. 252=39 
Bom.LR. 731=3 B.R, 368=A.IR 1937 p C 69 
=(1937) 2 M.L.J. 631 (P.C.). ' 

—S.^ noi inter partes-^d- 

A judgment not inter partes is admissible in 
evidence under S. 13 of the Evidence Act as 
evidence of a transaction in which certain rights 
were previously claimed. (Jack, /.) Kumud 

Kumar. 173 I.C. 
Ca^r373*^'^‘^ ^ 333=A.I.R. 1937 


l3~Judgment not inter partes— 

i? a previous suit may be relevant 
under S. 13 of the Evidence Act for establishing 
a particular transaction, but the findings of fact 

and reasons upon which the judgment is founded 
are no part of the transaction and cannot be 
10 a subsequent suit. A.I.R. 1937 Lah. 
437, Ref. to. {Abdul Rashid. J.) Mahomed Sule- 
^qBadruddin. 42P.L.R. 247=A.I.R. 1940 


jj. Ss. 13 and 43—no/inter partes— 
t^xnaing %n and reasons for decision—Relevancy 

Although a judgment in a previous case not 
inter partes m 2 .yht admissible under the provi- 
®^®us of Ss. 13 and 43 of the Evidence Act, as 
establishing a particular transaction, that is, the 
decision arrived at, the reasons upon which the 
judgment was founded are no part of the trans- 
acUon and cannot be considered, nor can any 
nnding of fact there come to, other than the 
tr^saction itself, be relevant evidence. {IVadia 
and Norman, JJ.) Sanveerancouda v. Basan- 
GOUDA. 184 I.C. 337=12 R.B. 161=41 Bom.L. 
R. 561=A.i.R. 1939 Bom. 313. 

-S. 13— Judgment not inter partes— Value 

4>f. 

In a suit between two parties a prior judgment 
recognising the right of one of them to the pro¬ 
perty which is the subject-matter of the suit may 
not have a binding effect against the other who 
was not a party to the judgment, but it is un¬ 
doubtedly of great evidentiary value under <; ni 

of the Evidence Act. {Zia-ul-Hasan, J.) Gulai : 
V. Sripal. 12 Luck. 155=162 I C 334—8 T? r\ 

^^2-1936 O.W.N Vslzme , 
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It is doubtful whether a judgment recognizing 
a custom is relevant under S. 13 of the Evidence 
Act* Even if it is, it is far from having the same 
importance as a clear cut instance of custom 
recognized hy the parties themselves. {Addison 
and Abdur Rashid. JJ.) Dewan Singh v Mst. 
Santi. 17 Lah. 809=167 I C. 39=9 R.L 438= 
39 P.L.R. 148=A.I.R. 1937 Lah. 223. 

-S. 13— Judicial decisions — Value — Consi^ 

derations. 

S. 13 of the Evidence Act makes admissible 
particular instances in which the custom U 
claimed rexjognized or exercised. Ordinarily 
and in the absence of special circumstances, a 
judicial decision in recognition or denial of a 
custom is good evidence in proof thereof. There 
may be cases in which the judicial decision re¬ 
lating to a custom may not be of great value; 
but whore it. is arrived at in a well-contested 
case in which there is no reason to suppose that 
the parties could not, or did not, produce all 
evidence available to them the value of the de¬ 
cree as a piece of evidence is great. {Niama- 
tullah and Bajpai, JJ.) Mahadeo v. Baleswar 
Prasad. 1939 A.L.J. 708=1939 A.W.R. 
(H.C.) 671=1939 B.D. 493=186 I.C. 664=12 
B.A. 415=A.I.R. 1939 AU. 626. 

-Ss.13 and 42— Land in suit claimed to be 

a takya in prior suit—Decision in such suit — 
Relevancy. 

Where a right of a public nature (as tliat a 
certain land was a tdkya)^ was asserted by one 
party and denied by the other in a previous suit, 
the decision of the Court concerning the public 
nature of the land, though not res judicata, is an 
important piece of relevant evidence in view of 
the provisions of Ss. 13 and 42 of the Evidence 
Act in a subsequent suit in which a similar claim 
is made. {Agha Haidar, J.) Imam Bibi v. 
ABDun Rahman. 163 I.C. 924=9 R.L. 67= 
A.I.R. 1936 Lah. 929. 

-S. 13— Map prepared in previous .suit — 

Admissibility. 

A map prepared in a previous suit is not rele¬ 
vant under S. 13 of the Evidence Act in a 
subsequent suit, when the land in dispute in the 
two suits is different. {Abdul Rashid, J.) Ma- 
HOMAi> Suleman V. Badruddin. 42 P L &. 
247=A.I.R. 1940 Lah. 309. 

—--S. IZ—Mortgage of property—Admissi^ 

bihty tn proof of title. 

An act of transfer by way of sale or mort- 
gage in property necessarily involves the asser¬ 
tion that the transferor owns the interest trans- 

•'u* 4 transaction by which 

ne rignt is claimed or asserted and consequent- 

y a mortgage of the property in dispute by the 
predecessor-iii-interest of the plaintiff is admissi¬ 
ble in proof of his title. (Tcfc Chand, J.) 
IHSAN Au V. Atta UlIiAH. 172 I.C. 769= 

10 R.L. 367=39 P.L.R. 389=A.I.R. 1937 

Lah. 688. 

—S. 13— Orders under S. 145, Cr.P.Code- 
Judgment relating to — Admissibility. 

Orders under S. 145 relate essentially to the 
possession of land and partake something of the 
nature of interim proceedings in a Civil Cburt; 
and the order itself partakes something of the 
nature of a decree, so that a judgment which 
relates to such orders is not necessarily to be 
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applied without some modification to ordinary 
criminal proceedings for offences leading to a 
conviction or an acquittal. {Davis, J.C. and 
Mehta, J,) Tauil&am Tackchand v. Mt. Miral. 
I.L.R. (1939) Kar. 18=176 I.C. 649=11 R. 
S. 22=A.I.R. 1938 Sind 132. 

-S. 13— Permanent lease — Proof — Docu- 


EVIDENCE ACT (1872), S. 13. 

{Mockett and Krish/naswami Ayyangar, JJ.) 
SiTHANNA V. LaKSHMINARASIMHULU. 61 L-W- 
338=A.I.R. 1940 Mad. 640=(1940) 1 M.L. 
J. 302. 

-S. 13— Proof of custom—Judgment not 

produced — Judge^s recital about it—Admissihu 
lity. 

In order to prove the existence or non-existence 


menis of sub-leases — Ad-missibility. 

Documents of tjansfers and sub-leases dating of a particular custom it is only judgment that 
from 1879, in all of which there is an assertion 1 ^an be produced as an instance. But if such 
that the lease is permanent, is admissible in evi- , judgment is not produced a Judge’s recitals 
dence under S. 13 of the Evidence Act for the i about, such judgment cannot be relied on. 
purpose of proving that the lease is permanent, j {Skemp, J.) Dasondhi v. Milkhi Ram. 181 
The assertion of a right to transfer necesearily i.c. 703=12 R.L. 878=41 P.L.R. 670=A. 
implies the existence of a permanent lease. I.R. 1939 Lah. 162. 


{Henderson, J.) Sukumar Chandra Mukher- 
jEE V. Nag^indrabala Dasi, 71 C.L.J. 209 
=A.I.R. 1940 Cal. 393. 


S. 13— Becital in decree — Admissibility. 


lity. 


A recital in a decree is admissible as assertion 
of a right claimed by a party under S. 13 of 

S. 13 _Post litem judgments — Admissibi- the Evidence Act. {Patterson, J.) Kamesh- 

war Singh v. Hridoy Nath Sahoo. 182 I.C. 
413=12 R.C. 62=67 C.L.J. 111=A.I.R. 
1938 Cal. 763. 

-S. 13— Becital in document between third 


Judgments subsequent to the suit in which 
they are relied on as evidencing the particular 
transaction or instances in dispute are not ad¬ 
missible in evidence. {Skemp, J.) Dasondhi v. 

Milkhi Ram. 181 I.C- 703=12 R.L. 878= 
41 P.L.R. 670=A.I.R. 1939 Lah. 152. 

S. 13— Prior proceedings on the question 


parties — Admissibility. 

A document between strangers to the suit in 
which mention is made of one of the parties or 
their predecessors as holding the land in dispute 


ed in his or her favour—Nature of. 

The karnam occupies his office not by heredi¬ 
tary or family right but as a personal appointee 
and where lands have been enfranchised to the 


of existence of right to offt,ce or property — Bele- ; lying on the boundaries of lands belonging to 
vancy as transaction by which right was recog- the executant of the document is not relevant 
nised — Practice—Official records—Late produo- to prove title to the land in dispute. A.I.R. 

tion—Propriety of rejection — Karnam—Office of 1925 Cal. 1034; A.I.R. 1926 Cal. 479 and 224 
■If hereditary or family right—Ownership o/ P.L.R. 1913, Foil. {Bangi Lai, J.) Nanak 

inam land attached to the office and enfranchis- | Chand v. Mian Mahomed Shahbaz Khan. 

A.I.R. 1936 Lah. 114. 

-S. 13— Recitals in documents of transfer 

—Admissibility. 

An act of transfer by way of sale or mort- 
holders of the office, his representatives and as- I gage of property necessarily involves an asser- 
signs, the lands are his absolute and separate tion that the transferor owns the interest trans- 
property and his alienee gets a good title. (1921) ferred and is therefore a transaction by which 
48 I.A. 244=41 M.L.J. 1=44 Mad. 643 (P. such a right i® claimed or asserted. Hence re- 
C.), Red. (1928) 55 M.L.J. 579=52 Mad. citals in the documents of such transfer are 

6 and (1922) 43 M.L.J. 153, Ref. A rever- admissible in evidence under S. 13, though as- 

sioner of a deceased holder of an office of kar- sertions in those documents may be in favour of 
nam claimed certain properties from alienees and the person relying upon them. The mor-e re- 
tho defence was that the properties were en- cent the transaction, the less value to be 
franchised mirasd service inam lands and the attached to it. A.I.R. 1937 Lah. 688, Rel. on. 
alienations were valid as the holder was entitled (Skemp, J.) Lachhmi Narain v. Manak Chand. 
to deal with them a® absolute owner as they had 179 I.C. 762=11 R.L. 628=A.I.R. 1938 Lah. 
been enfranchised in favour of the holder of 846. 


the office of the karnam. One of the defend- 


•Ss. 13 and 36—Register of information 


39 Bom. 


ants, an alienee, wa® in possession of certain I of pargana watandars—Admissibility to prove 
documents even at the earliest stage relating to date of grant of watan lands—If public docu 
prior litigation between the alienor and another ment. See Evidence Act, S. 74. 

(who was claiming to be entitled to the mirasi L.R. 288. 
inam lands and the office jointly with the alienor) " 

in which it was decided that the alienor was 


S. 13— Sale certificate — Admissibility. 

A sale certificate is admissible in evidence 


absolutely entitled to the lands. These dotu* under S. 13 of the Evidence Act has a transae- 
ments were produced for the first time only at tion by which the right to possession of certain 


tho time of the hearing of the suit. 


plot of land as constituting the tenancy-lands 


Held, that the previous proceedings on the was recognised. {Akram, J.) Basanta 

question of the existence of the right* to the Kumari Dasi v. Jnanendra Nath Chose. 
office and property are very relevant a® being 71 C.L.J. 604=A.I.R. 1940 Cal. 639. 

transactions by which the right was recognised. o «- » . ... 

When documents are official records of undoubt¬ 
ed authority which may assist the Court to 


S- 13— Scope—Judgment not inter partes 
Admissibility. 

S. 13 of the Evidence Act i® nothing more 
decide rightly the issue before it, leave should j than a declaration of the common rule of evi- 
not ordinarily be refused even though they are dence in England, but it has been given wider 
produced late. (1929) 56 I.A. 119=66 (Tal. construction in this country and it is not con- 
1003 at 1011=56 M.L.J. 662 (P.C.), Ref. | fined, a® it is confined in England, to the proof 
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of incorporeal rights. But although that be 
the case in India, its application cannot be ex¬ 
tended to allow judgments to be used in evi- 
donee in cases which are definitely excluded by 
5:^- 40 to 44 of the E^dence *Act. Where, 

therefore, what th^ plaintiff in a suit eeeks to 
establish througli a judgment is not a right or 
custom but a fact—a fact which was presuma¬ 
bly proved in a previous action to wldch the 
defendant in the suit was not a party, the case 
comes neither under Ss. 40 to 44 nor under S 13 
of the Evidence Act, and the judgment not inter 
par/e.s* is not admissible in evidence. (Wort. J.) 
Raghvpat Tewari r. NARnAoEswAR Prasad 
Tewari. 166 I.C. 664=9 R.P. 330=3 B R 
206=A.I.R. 1938 Pat. 103. 

——S. 13—Scope and effect of—Findings of 
fact in preinaus suit — Admissihility. 

The purpose of S. 13 is to enable a right 
which may be constituted by a number of acts 
by the-exercise of the right itself animo domini, 
on numerous occasions, to be proved by transac 
tions or partacular instances in which the right 
or custom in question was asserted or denied, but 
by evidence otherwise admissible. A judginent 
IS admissible because it is the evidence or inte 
gration of a litigation or a judicial proceeding, 
a transaction within the meaning of 8. 13 for 
Uie purpose of ascertaining the parrtes to the 
dispute and the contentions of the parties, the 
subject of the dispute, and the final decision of 
the Court, but not for the purpose of proving 
the reasons for the Courtis decision and for 
using Its findings of fact as evidence of those 
facts m another case. Thus, though a iudg- 

even though ^ not 
r partes is admissible in evidence as what 
has been described as an integration of judicial 
proceedings, theniselves held to be a transaction 
lUtlun the mining of S. 13, its admissibility is 
subject also to other provisions of the Evidence 

H, .; overriding principle 

if f does not make a finding 

of fact arrived at on tho evidence before one 
t/ourt m one case evidence of that fact in an- 

J) 

^a<3kchand V. Mt. Mnu-L. I.L.R. 
(1939) Kar. 18=176 I.C. 549=11 R.S. 22= 
A.I.R. 1938 Sind 132. 

—-S. 13 —Statement as to tenancy right in 

village by Kulkarni — Admissibility. 

A statement of a Kulkarni of a village as to 
the existence of a tenancy right in the village 
is admissible in evidence under S. 13. (Sir George 

RanA‘in,) Shankarrao v. Sambhu Nathu. 190 

I. C. 342—A.I.R. 1940 P.C. 192 (P.O.). 

S. 13 —** Transaction^*—Document relat¬ 

ing to property adjacent to euit land—Descriv 

ITrn^ssihmy^ particular viUage— 

Although a document dealing with lands adia- 

be admissible under S. 13 of the Evidence Act 
as a transaction in so far as it evidences an as¬ 
sertion or recognition or denial of the right 
contained therein, the description in such docn 
ment that the property is situate iJ^a particufar 

unaer a. id, when the right to deal with fK., 

e^^ence ’of dependant upon Se 

existence of that property irithin the village. 


; EVIDENCE ACT (1872), S. 13. 

[ (Vara-dachariar and Abdur Fah/man^ JJ.) Sevg* 

QAN CThETTTIAR V. ZaMINDAR of SrVAOANOA. 

1939 M.W.N. 841=A.I.R. 1940 Mad. 273. 

-Ss. 13 (a) and 35 — * *Transactio7C * — 

**F€cord**—Fecord of existing rent and assets 
prepared and published under Bengal Estates 
Partition Act — Admissibility. 

The records of existing rents and other assets 
of an estate, published usder S. 48 of the Bengal 
Estates Partition Act are records within the 
meaning of S. 35 of tho Evidence Act, and en¬ 
tries in such records are admissible as relevant 
under Ss. 13 and 35 of the Evidence Act, al¬ 
though no notice may have been served under 
S. 50 (c) of the Estates Partition Act. The 
fact that a certain disputed land was claimed as 
part of an estate in the course of partition pro¬ 
ceedings under the Estates Partition Act is a 
transaction under S. 13 of the Evidence Act and 
is therefore relevant. (M^asim Ali and Edgley, 
JJ.) CHATTB3l.Tf:E ESTATES, LtD. V. DhIRENDRA 

Nath Roy. 40 C.W.N. 821. 

-Ss. 13 and 32 (3)— Wilt conferring life- 

estate on widow—Probate proceedings — State¬ 
ment by widow as to necessity for mortgage by 
lif'v—Admissibility in suit by mortgagee after 
widow*s death against suceessor-inMnterest. 

Evidence given by a widow holding a life-estate 
under a will in probate proceedings as to the 
necessity for an alienation by her by way of 
mortgage is not admissible in evidence against 
her successor-in-interest to the estate in a suit 
against the latter by the alienee to enforce the 
mortgage. (iror# and Varma, JJ.) Manki 
Kuar V. Hansraj Sixgh. 173 I.C. 983=4 B. 
R. 370=19 Pat. L.T. 234=10 R.P. 467=A.I. 
R. 1938 Pat. 301. 

-S. 13 (b)— Asserted** — Meaning of — 

Verbal statement not amounting to and not ac¬ 
companied by any act — Admissibility. 

The word ‘‘asserted^’ in S. 13 (h) of the 
Evidence Act includes both a statement and en¬ 
forcement by Act. The evidence tendered under 
this section need not necessarily be evidence of 
acts done, but a verbal statement not amount¬ 
ing to, and not accompanied by, any act, would 
also be admissible, if U amounted to a claim. 
(Vcnl-atasubba Fao and Abdur Fahman, JJ ^ 
Rajah of Bobbiij r. Ventcatasurvanarayana . 
186 I.C. 255=12 R.M. 606=1939 M.W.N. 
326=49 L.W. 409=A.I.R. 1939 Mad 432= 

(1939) 1 M.L.J. 602. 

- -S. 13 (b)— Construction — **Claimed** — 

Mooning of—Deed not inter partes reciiinn 
right—A dmissibility. 

*1 “claimedin 8. 13 (b) indicates 

that tb© right is assorted to the knowledge and 
in the presence of the person whose right will 
^ affected by the establishment of the claim. 
Ino mere assertion of a right in a document^ to 
which the person against whom the right is 
asserted or claimed, is not a party, and of which 
he knows nothing is not to claim the right. A 
statement in such a document is not admissible 
as against a person who is not a party to the 
deed and against whom a right is claimed. 
(A^aint’a^a and Varma, JJ.) Jyoti Prasad- 
SiKOH Deo v. Bharatshah Babu. 15 Pat. 260 
^166 I.C. 689=9 R.P. 188=17 Pat.L T. 
607=3 B.R. 57=A.I.R. 1936 Pat. 643 
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-S. 13 (b)— Construction — ** Instances in 

which the right was ctaimedf recognised or 
exercised' \ 

In a suit by a landlord for a declaration tliat 
certain land was liable to pay rent and that the 
defendants %vere tenure-holders liable to pay 
rent, the latter pleaded that the land was rent- 
free debutter and relied on two pattas executed 
by a predecessor in interest of the defendants 
and also a TcabuHyat executed to them by a te¬ 
nant to whom the defendants had granted cer¬ 
tain rights. In these documents the land was 
described as defendants’ lakheraj debutter; but 
the plaintiff was not a party to the said docu¬ 
ments. 

Tleldf the statements in the documents did not 
constitute “instances in which the right was 
claimed, recognised or exercised’ ’ within the 
meaning of S. 13 (h) of the Evidence Act, and 

were not therefore admissible in evidence to 
prove the rent-free character of the lands as 
against the landlord. A rent-free right cannot 
be exercised except perhaps by a refusal to 
pay rent. {Agarwala and Varma, JJ.) Jyoti 
Prasad Singh Dko v. Bharatshah Babu. 15 
Pat. 260=165 I.C. 689=9 R.P. 188=17 Pat. 
L.T. 507=3 B.B. 67=A.I.R. 1936 Pat. 543. 

-S. 14—Prior spoeches—Admissibility in 

proceedings under S. 108 (6), Cr.P. Code. See 
Cr. P.Codb, S. 108 (h) AND Evidence Act, S.14. 
1940 N.L.J. 31. 

-S. 16— Scope—Hearsay evidence or evi¬ 
dence of facts discovered by investigating officer 
and not properly proved — Admissibility—Duty 
of Judge to point out points favourable to 
accused. 

The words of 8. 15 are not so wide as to ad¬ 
mit hearsay evidence or the evidence of facts 
alleged to have been discovered by the investi¬ 
gating officer in the course of his investigation 
and not properly proved. There is also a dif- 
fereneo between the admissibility of evidence 
uiifl its cogency or weight, and it is the duty of 
the Judge in a sessions trial to point out to the 
jury the facts in favour of the accused as well 
as the facts against him. {Davis, J. C. and 
Lobo, J.) Shewaram V. Emperor. I.Ii.R. 
(1940) Kar. 249=184 I.C. 474=12 R.S. 107 
=41 Cr.L.J. 28=A.I.R. 1039 Sind 209. 

-Ss. 17, 18 and 31— Admissions — 

tiary value. 

Where a person who is alleged to have made 
an admission regarding his status in an agree¬ 
ment with the Government files a suit for a de¬ 
claration as to his status as against others, the 
Government are neither a necessary nor a proper 
party to this question which is independent of 
tlie validity or invalidity of the agreement. As 
between the parties to the suit, it will be neces¬ 
sary to consider whether the statement in the 
agreement amounts to the admission claimed, 
and if so to consider its evidential value along 
with the other evidence, as S. 31, Evidence 
Act, expressly provides that admissions are not 
conclusive proof of the matters admitted. Even 
if it amounts to a clear admission, it will not 
act as a bar to the suit. {Lord Thankerton.) 
I)T7LATfliNonji V, Khachar Manrur. 63 I.A. 
248=60 Bom. 634=162 I.C. 17=8 R.P.O- 
247=38 Bom.L.R. 690=64 C.D.J. 21=1936 
O.W.N. 418=1936 O.L.B. 265=1936 AU.L. 


EVIDENCE ACT (1872), S. 18. 

R. 462=A.I.R. 1936 P.C. 150=71 M L J. 
691 (PC.). 

-S. 17— AdmiesiOTUs — Value —Consideration*'. 

The value of admissions must depend upon tin; 
circumstances in which they were made, and 
possible motives for incorrect fftatemonts' by 
interested parties should not be ignored. The 
nature of the facts admitted is also a material 
point to be considered. If the fact admitted is 
one within the personal knowle<lge of the party 
admitting and there is no evidence of convinc¬ 
ing explanation forthcoming, its value is consi¬ 
derable. If, on the other hand, the fact admitted 
is an inference from evidence and circumstances, 
the weight of admission may be very little. A 
general allegation by an interested party as to 
the existence or non-existence of a custom is his 
conclusion of a mixed question of law and fact. 
{Niamatullah and Bajpai, JJ.) Mahadeo v. 
Baleshwar Prasad. 1939 A.L.J. 708=1939 
A.W.R. (H.C.) 671=1939 R.D. 493=186 I. 
C. 564=12 R.A. 415=A.I.R. 1939 All. 626. 
-Ss. 17 and 21— Confession — When rele¬ 
vant. 

Per Biswasy J. —^What S. 21, Evidence Act, 
makes relevant is an admission, and while an 
admission includes a confession, the confession 
mu&t still be an admission within the meaning of 

S. 17, before it can be held to be relevant under 
S.21. {Patiersony Nasim AH and Biswas, JJ.) 
Nitai Chandra Jana v. Emperor. 170 I.C- 

Cr. Ij.J. 852=10 R.C. 98=A.I.R. 

-Ss. 18 to 21— Admission—Statement by 

accused under S. 164, Cr.P.Code, or to Court 
admitting his presence at scene of murder at the 
commission of the crime—If confession — Admis¬ 
sibility. 

An admission of incriminating facts made by 
an accused person to a Magistrate under S. 164, 
Cr. P. Code, or a statement made to the Court 
during the course of the trial, admitting that he 
was at the scene of the crime when the murder 
took place, cannot be ruled out as inadmissible 
in evidtmee. It. is admissible in evidence for 
what it is worth against the accused making it 
under Ss. 18 to 21 of the Evidence Act. Such 
a statement is not a confession. A confession 
mu.st either admit in terms the offences or at any 
rate substantially all the facts which constitute 
the offence. {Davis, J.C. and Lobo, J.) 
Allaiiwabayo V. Emperor. I.L.R. (1939) 
Kar. 800=187 I.C. 676=12 R.S. 260=41 Cr. 
L.J. 477=A.I.R. 1940 Sind 63. 

~~ . S. 18— Recitals in sale-deed — If constitute 
admission by^ scribe—Admission made when tn- 
terest of scribe and his brother were joint—If 
binding on representatives of bath. 

Wliere a sale-deed executed by some of the co- 
sharers of the property was written by one 8 
who also signed the deed for one of the execut¬ 
ants, and the deed recited the vendors’ share as 3 
annas and odd, 

Held, that tho recital was an admission by S 
that the vendors did, in fact, own tho .share 
mentioned, and that by virtue of S. 18 of the 
Evidence Act the admission was binding not only 
on the representatives in interest of 8 but also on 
the representatives in interest of his brother, 
as tho admission was made at a time when the 
interest of 8 and his brother were joint. {B. N. 


201=38 
1937 Cal. 433 (S.B.) 


Bviden- 
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5au, J.) Bhutnath Bandopadiiya V. Jaoat Ta- 
P.INI Dasi. 71 C.L.J. 200. 

-S3. 18 and 21, Ulus, (c) and (d)— Statement 

hy accused admitting presence at scene of crime 
but otherwise exculpatory — Admissibility. 

A statement by the accused which amounts to 
an admission that he was present at the scene of 
the crime and that he was accompanying the per¬ 
sons who had committed the crime and which is 
otherwise exculpatory, fixing the sole guilt on the 
other man, although entirely inadmissible as 
gainst the other accused, is admissible for what 
it is worth, against the person making it under 
S. 18 of the Evidence Act, vide Ulus, (c) and (d) 
to S. 21. {Mosely and Ba V, JJ.) Noa Ba 
Kyaing V. Emperor. 162 LC. 6=8 E.R 643= 
37 Cr.L.J. 631 = 1936 Cr.O. 219=A.I.B. 1936 Rang. 
131» 

--S. 20—Applicability—Agreement to abide 

by statement of specified person. See C. P. Code 
ScH. II, Para. 15. 1939 A.W.R. (H.C.) 7. 

———S. 20— Applicability — CoTiditions—Dismis¬ 
sal of servant by master^Suit for damages by dis¬ 
missed servant—Beport submitted by another 

servant to master on the matter—Admissibility as 
against master. 

S. 20 contemplates the existence of three par¬ 
ties: first, the party who refers; secondly, the 
party who is referred; and thirdly, the party to 
whom the reference is mada The principle is 
that jvhen one party refers another second party 
to a third party for information, the first party is 
pr^umed to undertake to adopt as his own the 
information furnished by the third party. These 
conditions cannot be said to be fulfilled where a 
master calls for a report from a servant, regard¬ 
ing the conduct of another servant who is dis¬ 
missed for misconduct, where there is nothing to 
indicate that in doing so the master intends to 
regard the servant's report as conclusive on the 
matter. S. 20 cannot apply to such a case, and 
the report of the servant cannot become admis¬ 
sible as against the master in a suit for damages 
for wrongful dismissal, even if such report corro¬ 
borates the version of the dismissed servant 
(plaintiff). {BanckHdge, J.) M. D^Cruza v. 
Secretary of State for India in Council 40 
C.W.N. 865. 


21 Admission—Effect of—Admission by 
Hindu father that house was built with son*s self- 
acqvnsitions—Amount spent—Onus of proof of 
An admission by a Hindu father that a house 
built by lum was constructed out of the self-ac- 
quisition of one of his sons, only has the effect of 
relieving that son from proving that the house was 
built out of his self-acquisitions; but it does not 
rebeve him from proving what the actual cost of 
construction was, when he claims that amount out 
of his father’s estate (B. N. Mitter and Khund- 

I^RAYAN Chattopadhaya V. 
Aswatha Narayan Chatterjee. 164 LO 63o— 
9 R.O. 245=62 C.L.J. 430 = 40 m 

?’ 21j—Admission by son and mukhtar-i-am 
of party—Admissibility and value m subsequent 
proceedings. 

mere the son and mukhtar-i-am of a party 
makes an admission before the partition officer 
It 18 ad^smble under S. 21 of the Evidence Act 
in proceedings for the division of joint it 
would constitute a strong piece of evidence, but 


EVIDENCE ACT (1872), S. 21. 

is not conclusive. It would not act as an estoppel, 
if it did not induce the opposite party to do 
any act which that party would not otherwise have 
done. {Harper, S. M. and Sathe, J. M.) Kadam 
Singh v. Phaldan Singh. 1940 A.W3. (B R) 
138 = 1940 OA.. 860=1940 R.D. 364. 

^Ss. 21 and 34— Admisston^^Admissibility 

on behalf of person mahing it — Statement in 
zamimdary papers-lf evidence on behalf of 
samindar. 

Under S. 21 of the Evidence Act an admission 
may be proved by or on behalf of the person 
making it, if it is relevant otherwise than as an 
admission. Statements in zamindari papers which 
are entries in books of account regularly kept in the 
course of business are relevant under S. 34 of 
the Evidence Act. Such statements can therefore 
be taken into account though they may be admis¬ 
sions on behalf of the zamindar. (Agarwala 
and Rowland, JJ.) Lala Rajbali Lal v. Partap 
PUR Co., Ltd. 19 Pat. 898=1940 P.W.N. 498 = 
A.I.R. 1940 Pat. 622. 

-S. 21— Admission — Effect on burden of 

proof. 

It is one of the normal incidents of an ad¬ 
mission that it shifts the burden of proof on the 
party making it. He is under a clear obligation 
to get rid of it and whore it is not explained 
away, the Court may treat it as sufficient proof of 
the fact admitted. (Nawal Kishore, C.J. and 
Sukhdeonarain, J.) Devisingh v. Hukamsinoh. 
1939 Mar.L.R. 253 (Civ.). 

-—S. 21— Admission—Effect on burden of 

proof. ’ 

When there is an admission by a party, the 

burden of proof shifts and it is for the party 

making the admission to explain it away. (2ui- 

ul-^san and Hamilton, JJ.) Dukhharan Nath 

V. Commercial Credit Corporation, Ltd 15 

Luck. 191=1939 O.W.N. 1114=12 R.O. 125 = 184 

I.C. 521 = 1939 O.L.R. 630 = A.I.R. 1940 Oudb 
35. 

-S. 21— Admission—Proof of — Rule as to. 

^ An admission may be proved as against the per¬ 
son who makes it or his representative in interest 
but It cannot be proved by or on behalf of the 
person who makes it or by his representative in 
interest. This section is the affirmance of the 
well-known rule that a man shall not be allowed 
evidence for himself. (Ranjitmal and 

Balkisflvn V. Mst. Jawri. 
1939 Mar.L.R. 244 (Civ.). 

——S. 21—Admission—Presumption of truth 

, What a man admits to be true must reasonably 

admission shifts the 
i party who se^s to 

admission is not con- 
^ 1 *^ shown to be wrong; but 

unless the admission is explained, it is binding on 

! hit who claim through 

^ ^fitter and Khundkar, JJ.) Ajit 

Chattopadhaya v. Aswatha Narayan 

T 530=9 R.C. 245=62 C. 

L.J. 430=40 C.W.N. 75. 

■ — Ss. 21 Md 32 (2)— Applicability — Letter 
written by husband to wife stating that he had 
j entered into a settlement and asking her to do 
acts m pursuance thereof and undertaking to exe- 
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cute deed to his uncle—Admissibility oti the qttes- 
tion of existence of settlement. 

First defendant wrote a letter from Hyderabad 
and sent it by post to his wife making reference i 
to a settlement, and asking her to do certain acts 
to forward the settlement, such as by telling his j 
uncle (plaintiff) that he would execute a mort- : 
gage deed in his favour. 

Held, that the letter having been written by the | 
first defendant in the ordinary course of business, ; 
and containing as it did not a mere self-serving ' 
statement, but an admission of liability as well 
as a claim, and made not as a mere assertion but j 
as a request to his wife to do certain things for 
him, was admissible in evidence under S. 21 read 
with S. 32 (2) of the Evidence Act, on the ques¬ 
tion as to whether there was a family settlement , 
between the first defendant and the plaintiff in the 
suit, especially when it was found that the most 
cordial relations existed between the parties. 
(Horwill, J.) Ramamurthi v. Subba Rao. 167 
I.C. 30=9 R.M. 434=44 L.W. 681=A.I.R. 1937 
Mad. 19. 

-S. 21— Applicability — Report of offence to 

police—Report proved to be false—Trial of re¬ 
porter for false charge—Statement to magistrate 
—Admissibility as admission. 

One N falsely reported to police that two per¬ 
sons caused death of his child. On investigation 
it was found that the report was false and mali¬ 
cious. He made a statement before a magistrate 
who recorded it under S. 164, Cr. P. Code. N 
therefore was convicted under S. 211, I. P. Code. 
It was contended for the accused that the report 
by accused was a confession recorded by Magis¬ 
trate and as the rules under S. 164, Cr. P. Code, 
were not observed, it was not admissible in evi- > 
dence. I 

Held, that the accused when making the state¬ 
ment was not an accused but was only a witness 
making a statement amounting to admission and 
therefore it was admissible in evidence under S. 21, 
Evidence Act. It was not a confession. {Varma 
and Rowland, JJ.) Nanhkoo Mahton v. Em¬ 
peror. 163 I.C. 805=37 Cr.L.J. 862=9 R.P. 
40=17 Pat.L.T. 472=1936 Cr.C. 558=1936 
P.W.N. 276=A.I.R. 1936 Pat. 358. j 

- Ss. 21 and 145— Applicability — Suit on 

hand note—Admission of signature on blank paper 
—Previous affidavit of defendant filed in prior 
case admitting note and debt — Admissibility—If 
admission—Such admission if to be specifically 
brought to notice of defendant while under exami¬ 
nation. 

In a suit on a hand note, the defendant merely 
admitted having affixed his signature and thumb 
impression to a blank piece of paper; the plaintiff 
in cross-examination of the defendant tendered an 
affidavit signed by the defendant and filed in previ¬ 
ous case in which he had admitted the loan and 
the hand note. The defendant admitted the affi¬ 
davit, but his attention was not drawn specifically 
to the admission in the affidavit. 

Held, that S. 145 did not apply to the admis¬ 
sion at all, as the affidavit was othei^vise admis¬ 
sible, it was an admission going to the root of the 
case which was relevant under S. 21 of the Evi¬ 
dence Act, and its relevancy was not affected by 
the question of whether the defendant might or 
might not having given evidence consistent with 


the statement contained in it. {James and Roiv- 
land, JJ.) Ramkeshwar Das v. Baldeo Singh. 
165 I.C. 805=17 Pat.L.T. 621=9 R.P. 213= 
3 B.R. 85=A.I.R. 1936 Pat. 588. 

-Ss. 21, 24, 25 —Relevancy of evidence — If 

affected by Cr. P. Code—Admission of guilt in 
application to Magistrate — Admissibility — Rele¬ 
vancy. 

Unless it is so specifically stated in the Cr. P. 
Code, no rule about the relevancy of evidence in 
the Evidence Act is affected by any provisions of 
the said code. The admission of guilt in an appli¬ 
cation presented to a Magistrate is admissible- 
under S. 21 of the Evidence Act. It does not be¬ 
come irrelevant under S. 24 or S. 25 of the Act. 
(Allsop, J.) Ram Naresh v. Emperor. I.L.R. 
(1939) All. 367=181 I.C. 646=11 R.A. 597=40 
Cr.L.J. 559=1939 A.Cr.C. 36=1939 A.L.J. 
107=1939 A.W.R. (H.C.) 190=A.I.R. 1939 
All. 242. 

—I—77?®' — Scope — Admissions — Ad- 

tnissibility without being put to party rnaking it 
when examined—Evidentiary value. 

An admission is relevant whether or not it is 
put to the party making it. But it is a sound rule 
of practice to put all admissions to the parties 
making them, if they are giving evidence; the fai¬ 
lure to do so, though it will not make the admis¬ 
sions irrelevant, will greatly weaken their force. 
{Norman.) Birdhi v. Surajmal. 1936 A.M.L.J. 
23. 

- S. 21— Statement against interest contain¬ 
ed in plaint filed by predecessor-in-interest of party 
—Proof of—Production of plaint, if sufficient. 

A statement against interest contained in a plaint 
filed by the predecessor in interest of a party is^ 
admissible as an admission under S. 21 of the 
Evidence Act. Such statement can be proved by 
putting in the plaint itself without calling the 
plaintiff, if alive, or making out circumstances 
which would make the statement admissible under 
S. 32 of the Evidence Act. {Mukherjea, J.) 
Debprasanna Mukherji V. Hari Kishon. 173 
I.C. 427=10 R.C. 517=41 C.W.N. 1089=A. 
I.R. 1937 Cal. 515. 

-Ss. 24 and 26~—**Accused'’—Meaning of — 

Coroners* Act, S. 19 —Statement recorded under 
—Admissibility at trial. 

The word "accused” in Ss. 24 and 26 of the 
Evidence Act includes any person who subse¬ 
quently becomes accused. A person who is sus¬ 
pected of complicity in a murder and makes a 
confession before the coroner under S. 19 of the 
Coroners’ Act, is an accused person within the 
meaning of Ss. 24 and 26 of the Evidence Act 
when he is later on charged with the murder or 
abetment of murder. His confession would be 
admissible against him and against his co-accused 
if the requisites of an admissible confession are 
present, though it may be retracted later on. 
{IVadia, J.) Emperor v. Bhacwandas Bisesar. 
42 Bom.L.R. 938. 

-S. 24 —Admission of — Confession — Cir- 

cuynstances to be considered. 

The circumstances under which a confession is 
made must always be scrutinized with great care 
and caution, and in all cases the period of the 
detention of the accused in Police custody before 
a confession is made is always an important fact 
to be carefully considered. Illegal detention does 
















*95 


96 


QUINQUENNIAL DIGEST, 1936—1940 


EVIDENCE ACT (1872), S. 24. 

not necessarily vitiate a confession. It is a fact to 
be carefully considered in every case. In a case 
an accused ^vas arrested in B on 8th October and 
was brought before the Chief Presidency Magis¬ 
trate on the 17th. He denied that he had com¬ 
mitted any offence and was then sent to a Magis¬ 
trate at K. When present before such Magistrate 
on the 24th he did not express any wish to confess. 
His confession was recorded on 28th when he was 
taken to the Magistrate in his bungalow. The 
Magistrate did not ask him why he wanted to 
confess. The accused in his statement said that 
he was induced to confess by a promise that he 
would become a Court witness. 

Held, that in the circumstances of the case the 
statement of the accused could be believed and 
the confession should be rejected as inadmissible 
under* S: 24. Evidence Act, {Davis, J.C.) Dha- 
MAN Hi RANAND V.-Emperor. 31 S.L.R. 494=171 
I.C. 737=10 R.S. 124=39 Cr.L.J, 10=A.I.R. 
1937 Sind 251. 

-S. 24— Admission of confessions — Duty of 

Court. 

Before admitting confessions it is duty of the 
Judge to satisfy himself that there has not been 
any inducement of the nature described in S. 24 
of the Evidence Act. If the circumstances are 
such as to raise a strong suspicion in his mind that 
the confession has been induced by threats or pro¬ 
mises of the nature described in that section, 
then the confession is irrelevant. It is not neces¬ 
sary for the defence to establish conclusively that 
there \ as such inducement or threat. It is suffi¬ 
cient if the circumstances afford reasonable 
grounds for believing that there was such an 
inducement or threat. {Henderson and Sen, JJ.) 
Moksexa Khatun V. Emperor. 184 I.C. 222= 
40 Cr.L.J. 880=12 R.C. 214=43 C.W.N. 893 
=A.I.R. 1939 Cal. 610. 

-S. 24— Applicability — Confession not volun¬ 
tary—Proof of inducement—Admissibility of con¬ 
fession. 

If a confession is not voluntary in the wider 
sense of the term, ex hypothesi, the person who 
made it did not do so with the desire to tell the 
truth. This fact, in itself, introduces an element 
of suspicion. In such circumstances if facts are 
nroved which suggest, that an inducement of some 
kind, although outside the terms of S. 24, was in 
fact given, the Court may well refuse to accept 
the confession as true. {Cunliffe and Henderson, 
JJ.) Kalijiban Buattacharjee V. Emperor. 63 
Cal. 1053=163 I.C. 41=8 R.C. 714=37 Cr.L.J. 
775=63 C.L.J. 232=1936 Cr.C. 532=A.I.R. 
1936 Cal. 316. 

-Ss. 24 and 26— Applicability — '"Induce¬ 
ment, threat or promise*'—Accused arrested by 
chowkidar and tied to cattle peg by both hands — 
Choivkidar leaving accused m custody of private 
person and going to police station temporarily — 
Accused feeling pain afuJ requesting to be released 
—Person in charge releasing one hand and asking 
accused to speak truth—Confession by accused — 
Admissibility. 

The accused was arrested by a village chowki¬ 
dar, and tied by both hands to a cattle peg. The 
chowkidar had to go to the police station and 
therefore left the accused in charge of a private 
person. The accused was feeling pain and wanted 
to sleep and therefore asked her custodian to 
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release her. He then released one of her hands 
and asked her to speak the truth. She then made 
a confession. 

Held, that though no inducement, threat or 
promise was expressly offered to the accused, the 
accused must in the circumstances have plainly 
been afraid of being tied up by both hands again; 
and although that would not be within the letter 
of S. 24 of the Evidence Act, the confession 
could not be regarded as voluntary, and could 
have little weight. 

Held, further, that the chowkidar’s custody was 
at an end when he made over the accused to the 
private individual, as it could only terminate either 
by his releasing the accused or by his handing 
her over to the regular police or to a Magistrate. 
{Dhavle and S. C. Chatter)i, JJ.) Emperor v. 
Musammat Jagta. 17 Pat. 369=174 I.C. 524= 
10 R.P. 531=39 Cr.L.J. 428=4 B.R. 451=1938 
P.W.N. 293=19 Pat.L.T. 268=A.I.R. 1938 
Pat. 308. 

-S. 24— “Confession”—Meaning of —5" tate- 

ment on oath from person as witness—Subsequent 
user against him as accused — Propriety—Part of 
statement—Use of as corroboration—If justified. 

It is only when an utterance is made with an 
animtis confitendi that it would become a confes¬ 
sion; if, therefore, the declaration is made neither 
with an intention to confess, nor does it amount 
to an admission of facts from which guilt is 
directly deducible, the declaration would not 
amount to a confession. When a statement is not 
a confession there is no impediment in strict law 
to use it against the person making it in the capa¬ 
city of an accused. But the practice of taking a 
statement on oath as from a witness and then 
using it at a later stage against an accused is not 
a commendable one. Further part of a statement 
cannot be used to corroborate evidence which in¬ 
cludes that statement itself, and which is obviously 
in much need of corroboration. {Grille and 
Gruer, JJ.) Karu v. Emperor. I.L.R. (1937) 
Nag. 524=168 I.C. 976=38 Cr.L.J. 648=9 R.N. 
285=20 N.L.J. 103=A.I.R. 1937 Nag. 254. 

——24— Confession — Relevancy—Express 
decision by Court—If necessary. 

Under S. 24 of the Evidence Act which is a 
rule of exclusion, it is not necessary that there 
should be a decision in so many words that a 
confession is not irrelevant. In every case in 
which a confession is admitted in a criminal case, 
j ^ that evidence of the commission is ad¬ 
mitted IS sufficient to make the confession evi¬ 
dence. It IS open no doubt to the defence to 
object to the evidence of confession going in, but 
till Mich objection is raised, there is no need for 
tne Court to pronounce a formal decision on the 
question of the relev^cy of the confession. The 
actual fact of admission of the confession is suffi* 
cient for the purpose, {Pandrang Rote, /.) 
Wavanithammal V. Emperor. 179 I.C. 143=11 

Cr.L.J. 170=1938 M.Cr.C. 338= 
1938 M.W.N. 1120=48 L.W. 777=A.I.R. 1939 
Mad. 3=(1938) 2 M.L.J. 1065. 

S. 24— Confession—Statement in, that it 
was made under threat—Effect. 

Where the confession of an accused itself con¬ 
tains a statement that it was made under threat. 

SO against the prosecution. {Rachhpal 
otngh and Ismail, JJ.) Abdul Subhan v. 
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Emperor. 186 I.C. 192=12 R.A. 384=41 Cr. 
L.J. 258=1939 A.L.J. 966=1939 A.Cr.C. 
182=1939 A.W.R. (H.C.) 768=A.I.R. 1940 
All. 46. 

-S. 24— Confession—Value of. 

A man of sound mind and of full age who 
makes a statement in ordinary simple language 
must be bound by the language of the statement 
made and by its ordinary plain meaning. (King, 
C.J. and Nanavuttv, /.) B.^BOO Singh v. Em¬ 
peror. 11 Luck. 662=159 I.C. 875=37 Cr.L.J. 
163=8 R.O. 212=1936 O.W.N. 64=1936 O.L.R. 
5=1936 Cr.C. 274=A.I.R. 1936 Oudh 156. 

-S. 24— Confession—Volun tary character — 

Test. 

Where details found in a confession came out 
during the examination of confessor by the police 
and where it was doubted that the police told the 
confessor that he Nvas to make those statements 
before the Magistrate who was to record the con¬ 
fession because those statements would have the 
effect of supplying some gaps in the prosecution 
evidence, the confession is not voluntary. (Hen¬ 
derson and R. C. Mitter, //.) Ram Sarup Singh 
V. Emperor. 167 I.C. 162=9 R.C. 652=38 Cr. 
L.J. 339=41 C.W.N. 183=A.I.R. 1937 Cal. 
39. 


— S. 2A—Confession made to Court by accus¬ 
ed as approver in another case—If one made under 
influence of promise of pardon. 

Where a confession is made to a Court by an 
accused person, not at the request of any one 
acting on behalf of the prosecution, but on cross- 
examination in another case in which he gave 
evidence as an approver to whom a promise of 
pardon had been given, the confession cannot be 
taken as one made under the influence of the pro¬ 
mise of pardon which he had received. (Young, 
C. J. and Monroe, J.) Jagat Singh v. Emperor. 
165 I.C. 795=9 R.L. 317=38 Cr.L.J. 84. 

■ -S. 24— Confession to be taken as a whole. 

Where there is no other evidence to show affir¬ 
matively that any portion of the exculpatory ele¬ 
ment in the confession is false, the Court must 
accept or reject the confession as a whole and 
cannot accept only the inculpatory element while 
rejecting the exculpatory element as inherently 
incredible. (Young, C.J. and Sale, J.) Kala 
Mohammad Akbar v. Emperor. I.L.R. (1940) 
Lah. 217=185 I.C. 274=12 R.L. 277=41 Cr.L.J. 
150=A.I.R. 1939 Lah. 534. 

■ ■ S. 24— Confession—To be taken as a whole 
—Scope of rule. 

No doubt the admission of an accused is to be 
taken as a whole. But where there is evidence to 
show that any portion of the exculpatory state¬ 
ments is inherently improbable, the Court is at 
liberty to reject that portion of the statement 
which appears to it to be so improbable and to act 
only upon that part of tlie statement which is in¬ 
culpatory. (Addison and Din Mohammad, JJ.) 
Ciiui.AM Nabi V. Emperor. 179 I.C. 237=11 R. 
L. 542=40 Cr.L.J. 185=40 P.L.R. 265=A.I.R. 
1938 Lah. 850. 


——S. 24— Confession to be taken as whole — 
Scope of rule. 

In a case where there is evidence other than 
the confession of the accused, the Court is not 
bound to take the confession as a whole. If it is 
satisfied that a part of the confessional statement I 
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is false, it may reject that part and take into con¬ 
sideration tliat part of the confession which corro¬ 
borates the evidence of the witnesses. (Young, 
C.J. and Tek Chand, J.) Nihal Singh v. Em¬ 
peror. 188 I.C. 326=12 R.L. 27=41 Cr.L.J. 576 
=42 P.L.R. 1=A.I.R. 1940 Lah. 157. 

- 1 —S. 24— Confession unreliable — Discovery 

too, if unreliable. 

Where the confession as a whole is unreliable, 
the discovery which is but a part of that confes¬ 
sion should also be held to be unreliable. (Young, 
C.J. and Ram. tail, J.) Akbar Badar Din v Em¬ 
peror. 177 I.C. 617=40 P.L.R. 890=11 R.L. 
339=39 Cr.L.J. 907 (2)=A.I.R. 1938 Lah. 
594. 

-S. 24— Extra judicial confession — Confes¬ 
sion before lambardars—Value of. 

There is reason to suspect that confessions are 
often wrung out of villagers by lambardars and 
other persons in authority by putting them to very 
severe e.xaniination during investigation, and there 
is also grave reason to suspect that in some cases 
something more severe than questioning may be 
adopted to obtain a false confession. It is the 
suspicion that this kind of treatment is accorded 
to suspects that makes Courts very loath to act 
upon extra judicial confessions, even where there 
is nothing on the record to show that the case is 
false. (Young, C.J. and Monroe, J.) Shoran v. 
Emperor. 18 Lah. 794=40 P.L.R. 186. 

-S. 24— "Person in authority." 

Quaere. —Whether a person who is merely the 
landlord of the village and a member of the Union 
Board is a person in authority within the meaning 
of S. 24. (Cunliffe and Henderson, JJ.) Bhak- 
TA Bhusan Pramanik V. Emperor. 63 Cal. 1089 
= 162 I.C. 636=37 Cr.L.J. 676=8 R.C. 618=40 
C.W.N. 668=63 C.L.J. 142=1936 Cr.C. 380= 
A.I.R. 1936 Cal. 227. 

—;-S. 24 — Person in authority—President of 

Village Vigilance Committee—Confessional state¬ 
ments made to — Relevancy. 

The president of a Village Vigilance Committee 
is a person in authority within the meaning of 
S. 24 of the Evidence .\ct and confessional state¬ 
ments made by an accused to such a person are 
irrelevant. (Burn and Lakshmana Rao, JJ.) 
Sathalavadan V. Emperor. 183 I.C. 561=40 
Cr.L.J. 809=12 R.M. 314=1939 M.W.N. 341= 
49 L.W. 522=1939 M.Cr.C. 100=A.I.R. 1939 
Mad. 515. 

-S. 24— ‘Person in authority* — Servant of 

landlord. 

Accused made confession to the servant of his 
landlord. The landlord was a big zamindar and 
his servant had considerable authority in the 
village. 

Held, that the confession made to the servant 
was not admissible in evidence under S. 24, Evi¬ 
dence Act, because the servant was a “person in 
authority”. (Dalip Singh and Rangi Lai, JJ.) 
Mahomed v. Emperor. 164 I.C. 891=37 Cr.L. 

J. 1026=9 R.L. 177=1936 Cr.C. 250=A.I.R. 
1936 Lah. 264. 

-S. 24— "Person in authority** — Zamindar 

and lambardar. 

A confession made to a zamindar or lambardar 
is not irrelevant under S. 24 of the Evidence Act 
when there is nothing to suggest that any induce¬ 
ment or promise was offered or made. Tliey could 
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not possibly be described as persons in authority 
within the meaning of the section, as they have no 
authority to interfere in the matter of criminal 
charge. (AUsop and Gauga Nath, JJ.) Jiwan v. 
Emperor. 163 I.C. 661=9 R.A. 56=37 Cr.L.J. 
852 (2)=1936 A.W.R. 409=1936 A.Cr.C. 116= 
1936 A.L.J. 376=1936 All.L.R. 627=1936 Cr. 
C. 615=A,I.R. 1936 All. 470. 

Ss. 24 and 25— Retracted confession — 
Absence of particulars suggesting free and volun¬ 
tary character—Absence of corroboration—If can 
be made basis of conviction. 

Where the confession made by the accused but 
subsequently retracted, was wanting in those natu¬ 
ral particulars, which one would ordinarily ex¬ 
pect in a free and voluntary confession, and there 
was no other reliable evidence to corroborate it or 
connect the accused with the crime. 

Held, that the confession was false and not 
voluntary and that it was made under police pres¬ 
sure and that conviction could not be sustained 
on such confession. (Subhedar, A.I.C.) Mt. 
Parwati Emperor. 163 I.C. 319=37 Cr.L.J. 
821=8 R.N. 307=1936 Cr.C. 553=A.I.R. 1936 
Nag. 88. 

——S. 24— Retracted confession — Admissibi¬ 
lity. 

A confession cannot be held inadmissible merely 
because it has been retracted or because of allega¬ 
tions as to its having been induced in the absence 
of evidence to support them. {Coldstream and 
Bhide, JJ.) Ibrahim v. Emperor. 39 P.L.R. 
419=168 I.C. 745=9 R.L. 669=38 Cr.L.J. 583 
=A.I.R. 1937 Lah. 208. 

-S. 24— Retracted confession—Confession 

by accused coming from police custody—Improper 
inducement — Inference. 

Although the accused making a confessional 
statement (which he retracted later) had admit¬ 
tedly come from police custody that day, he was 
before the Court for a considerable period and 
overwhelming prosecution evidence was recorded 
against him before his statement was taken. 

Held, that no inference could be drawn that his 
confession was in any way improperly induced. It 
was more likely to have been due to the fact that 
he had an intelligence to see that he had been 
caught red-handed and that the evidence which had 
been given against him in his presence was over¬ 
whelming. {Blacker, /.) Molar Emperor. 
178 I.C. 572=11 R.L. 475=40 Cr.L.J. 81=A.I. 
R. 1938 Lah. 731. 

S. 2A~Retracted confession—Value of. 
Normally a confession of guilt is the most con¬ 
clusive evidence which one can have. But if that 
confession is retracted, then it is certainly 
desirable, if not absolutely necessary, that there 
should be some corroboration of what the accused 
has said about himself in respect of his own 
actions. But an accused person cannot get rid 
of a statement merely by saying that he retracts 
it. {Costello, Jack and M. C. Ghose, JJ.) 
Purnananda Das Gupta v. Emperor. I.L.R, 
(1939) 1 Cal. 1=179 I.C, 506=11 R.C. 557=40 
Cr.L.J. 199=68 C.L.J. 206=A.I.R. 1939 Cal. 65. 
‘S • 2A—R€ trac ted confession — Valu e of^ 
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evidence in material particulars. {Weston.y, 
Emperor v, Narain. 1935 A.M.L.J. 123. 

- S. 2A—-Scope of — Confession—Voluntary 

nature—Question of fact. 

The law relating to confessions is embodied in 
the very clear words of S. 24 of the Evidence 
Act. There is no room for technicalities in 
dealing with whether a confession is voluntary or 
not. It is a plain question of fact and not of law 
and one for the trial Judge to decide and he is 
of course entitled to differ from the Magistrate’s 
view that the confession was voluntary, if he con¬ 
siders on the facts that it was not. If in a 
criminal trial, questions elicit information from 
an accused person that he had been advised by the 
police (whether strongly or otherwise is imma¬ 
terial) to make a confession such a confession is 
not voluntary. {Burn and Mockett, JJ.) Ven¬ 
kata Narayana V. Emperor. 1938 M.W.N. 24 
(2)=47 L.W. 143. 

Ss. 24 and 27— Scope—Statement by 
accused after persistent questioning by police lead¬ 
ing to discovery of fact — Admissibility. 

The accused, who was charged with murder, 
made a statement on a morning to the Superinten¬ 
dent of Police, which led to the discovery of a bill¬ 
hook which the accused said was the weapon used 
by him to kill the deceased. It was admitted that 
for four hours on the night before and for two 
hours on the morning on which he made the 
statement, the Superintendent of Police was 
questioning him. 

Held, that this was a flagrant violation of the 
Madras Police Executive Orders, and that the 
statement of the accused was not a voluntary 
statement and could not be admitted as it was 
ruled out by S. 24 of the Evidence Act, although 
the evidence regarding the production of the bill¬ 
hook alone could be admitted in evidence. {Bum 
and Stodart, JJ.). Papiah v. Emperor. 186 I.C. 
484=12 R.M. 663=41 Cr.L.J. 323=1939 M.W. 
N. 1134=50 L.W. 742=A.I.R. 1940 Mad, 136= 
(1940) 2 M.L.J. 35. 

-S. 25— Applicability—Confession to E.vcise 

Officers. 

As S. 25 of the Evidence Act refers only to a 

police officer, a Court should not extend it to other 

classes of officers merely on grounds of similarity 

of functions. The restrictive provisions of S. 25 

should not be applied to Excise officers. {Horwill, 

J.) Public Prosecutor v. Marimuthu (^undan. 

47 L.W. 275=173 I.C. 448=10 R.M. 584=39 

Cr.L.J, 338=(1938) M.W.N. 95=1938 M.Cr.C. 

5=A.I.R. 1938^Mad. 460= (1938) 1 M.L.J. 238. 

S. 25— Confession—Containing admissions 

Dissection to make part admissible — Permissi- 
bility. 

Although any non-confessional statement made 
by an accused person to the police can be proved 
against the accused, a statement which forms part 
01 a whole narrative given by the accused ought 
not to be torn from its context. If the narrative 
as a \yhole is in the nature of a confession and 
inadmissible in evidence as such, the prosecution 
ought not to be permitted to single out of the 
confession stray passages containing the admis- 
Corroboration. ' ' 1 f » accused against his own interest. 

Before any reliance is placed upon a retracted oarK of ‘J'ssccted so as to m^e 

confession, it should be corroborated by other 
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V. Emperor. 31 N.L.R. (Supp.) 215=162 I.C. 
430=8 R.N. 262=37 Cr.L.J. 607=1936 Cr.C. 
605=A.I.R. 1936 Nag. 103. 

■ Ss. 25, 26 and 27— ‘Confession*—Meaning 

of. 

No statement that contains self-exculpatory 
matter can amount to a confession, if the excul¬ 
patory statement is of some fact which, if true, 
would negative the offence alleged to be confessed. 
A confession cannot be construed as a statement 
by an accused “suggesting the inference that he 
committed” the offence. {Lord Atkin.) Nara- 
YANASWAMY V. Emperor. 66 I.A. 66=I.L.R. 
(1939) Kar. 123=1939 All.E.R. 396=43 C.W.N. 
473=1939 A.W.R. (P.C.) 35=49 L.W. 349=180 
I.C. 1 = 1939 O.W.N. 282=1939 A.Cr.C. 49=18 
Pat. 234=1939 O.L.R. 134=1939 P.W.N. 205= 
20 Pat.L.T. 265=1939 A.L.J. 298=69 C.L.J. 
273=41 P.L.R, 272=5 B.R. 449=40 Cr.L.J. 364 
=41 Bom.L.R. 428=11 R.P.C. 166=1939 M.W. 
N. 185=6 Cut.L.T. 25=1939 M.Cr.C. 114=A.I. 
R. 1939 P.C. 47=(1939) 1 M.L.J. 756 (P.C.). 

-S. 25—Confessions—Statements by accused 

to C. I. D. officer—^Admissibility. See Cr. P. 
Code, S. 162. 1938 M.W.N. 825. 

-S. 25— ^‘Confession*’ — What ts— Statement 

to police by accused during investigation — Ad¬ 
missibility. 

In a trial on a charge of murder the prosecu¬ 
tion tendered in evidence against the accused 
a statement made by the accused to the investi¬ 
gating Sub-Inspector of Police who examined the 
accused after taking the accused into custody. 
The statement was to the effect that (1) the 
deceased had come to his house on the even¬ 
ing of a particular day; (2) that he had slept 
in one of the out rooms of the accused during 
the night; and (3) that the deceased left on the 
morning of the next day. 

Held, that the statement was not a confession 
and was therefore admissible in evidence against 
the accused, but that so much of the statement 
which were admissions in his favour could not be 
considered for a person cannot make admission 
in his favour, although the same would be ad¬ 
missible against the accused and the accused also 
could tender evidence at the trial in support 
of that part of that statement. 

Manohar Lai, J. —The test to decide whether a 
statement is a confession or not, is to see whether 
the accused states that he has done sometliing which 
amounts to an offence thereby accusing Tumself 
of committing an offence. An admission of a 
relevant fact (not being a confession) made by the 
accused to police-officer is not prohibited from 
being used by virtue of any supposed prohibition 
under S. 162, Cr. P. Code. A statement, though 
it may turn against the accused and may be 
damaging to him, would not necessarily be a 
confession. (Courtney-Terrell, C.J. and Manohar 
Lai, J.) Narayanaswamy v. Emperor. 17 Pat. 
16 = 1938 P.W.N. 338 = 19 Pat.L.T. 432. 

•-S. 26— Confession to Police before investi¬ 

gation — Admissibility. 

S. 25, Evidence Act, enacts that no confession 
made to a police officer shall bo proved as against 
a person accused of any offence. S. 25 itself 
makes no distinction between a confession made 
before investigation and confession made after 
investigation. It is a confession to a police officer) 
made at any time which is inadmissible. (Young, 
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C.J. and Monroe, J.) Huss.mna v. Emperor. 163 
I.C. 80=37 Cr.L.J. 740 = 8 R.L. 994 = 38 P.LJB. 
682 = 1936 Cr.C. 327=A.I.B. 1936 Lah. 380. 

-1—S. 25— ‘Police Officer^—Ahkari Offi,cer in¬ 
vestigating offence against Bombay Abhari Act^ 
If a Police Officer. 

The expression ‘Police Officer^ is not to bo read 
in a technical sense but in its more comprehen¬ 
sive and popular meaning. Whatever reasons ex¬ 
isted for inducing tlm Legislature to make a de¬ 
parture from the English law and exclude a con¬ 
fession made to a Police Officer apply with equal 
if not greater force to an officer who is clothed 
with powers of a Police Officer and is actually 
<?ogRgcd in the investigation of a crime in respect 
of which the confession is made to him. Hence 
an Abkari Officer investigating an offence against 
the Bombay Abkari Act in exercise of the powers 
conferred upon him in Ch. 9 of the Act is a 
‘Police Officer’ within the scope of S, 25. (Bup- 
chand Bilaram, Ag. J.C., Dadiba C. Mehta and 
Lobo, A.J.Cs.) Baciioo 1L\.ndero v. Emperor. 
32 S.L.R. 186 = 172 LC. 968 = 10 R.S. 188 = 39 
Cr.L.J. 239 = A.I.R. 1938 Sind 1. 

-S. 25— ^Police officer*—Village chaukidar. 

A Village chaukidar appointed under Act XVI 
of 1873 is a polio© officer within the meaning 
of S. 25 of the Evidence Act, and a confession 
made to Ikim is barred by the provisions of that 
section. 1934 A.L.J. 143, overruled, (Sulaiman, 
C.J., Niamatullah and Collister, JJ.) Deoki- 
NANDAN V. Emperor. LL.R. (1937) All. 85=165 
I.C. 701 = 9 R.A. 305=1936 A.Cr.C. 194 = 1936 
A.L.J. 999 = 1936 A.W.R. 894=1936 AU.L.R. 
939 = 38 Cr.L.J. 40 = 1936 Cr.C. 994 = A.LR. 1936 
All. 753 (F.B.). 

-~S. 25— Retracted confession — Admissibility 

against co-accused. 

When a confession is retracted it becomes very 
unsafe to use the contents of that confession 
a^inst any co-accused who is undergoing a joint 
trial with the person who made the retracted con¬ 
fession as to his responsibility for the crime that 
he is accused of. On the other hand a Judge 
sitting alone after due consideration and taking 
into consideration all extraneous facts such as the 
statements made by the police officers who were 
originally in charge of the persons confessing, the 
statement of the Magistrate who took down the 
confession, and the general tone of the confes¬ 
sion itself together with the probabilities to be 
attached to the explanatory statement retracting 
confession, can accept the confession as being a 
true and proper account of the necessary happen¬ 
ings to support the prosecution case before the 
Court. 22 Cal. 164 and Bex v. Thompson, (1893) 

2 Q.B. 12, Rel. on. (CunUffe and Henderson, JJ.) 
K.M.ijinAN Bhattachaiuee V. Emperor. 63 Cal. 
1053=163 LC. 41 = 37 Cr.L.J. 776 = 8 R.C. 714 
— 63 C.L.J. 232 = 1936 Cr.C. 632 = A.I.R. 1936 
Cal. 316. 

-S. 26—Scope—Investigation of one crime— 

Confession to Police of another crime — Admissi¬ 
bility. 

A cofifession made to the police in the course 
of the investigation of a crime is inadmissible in 
evidence, though the confession relates to another 
crime. The whole spirit of S. 25 of the Evidence 
Act is to exclude confessions to the police, and 
tho moment a statement is found to amoimt to a 
confession, it does not matter at all of what crime 
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it is a confession. (Mockett, J.) Seshapani 
Chetty r. Emperor. XL.R. (1937) Mad. 358= 
166 I.C. 917 = 9 R.M. 411 = 38 Cr.L.J. 323 = 45 
L.W. 100=1936 M.W.N. 1241=1936 M. Cr. C. 
411 = A.I.R. 1937 Mad. 209= (1937) 1 M.L.J. 
154. 

-S. 26— Accused making statement to village 

headman while being arrested by him, at instance 
of police—Use of such statement. 

^Vhere an accused, while ho is in act of beinj? 
arrested by village headman, at tl»e instance of the 
police, makes a statement to the headman that he 
has committed a murder, such statement is very 
near to statement made by a man when in police 
custody and should be scrutinized with great care. 
{JRoberts, C.J. and Baguley, J.) Sit Ro Sao v. Em¬ 
peror. 165 I.C. 319 = 37 Cr.Ii.J. 1137 = 9 R.R. 204 
=1936 Cr.C. 851=A.I.R. 1936 Rang. 455. 

——S. 26— Applicability. 

Per Bhide, J. —S. 26 has always been taken to 
apply to confessions made to some person other 1 
than a police officer. {Young, C.J., Tek Chand, \ 
Dalip Singh, Monroe, Bhide, Din Mohammad and 
Bam hall, JJ.) Hakam Kiiuda Yar v. E.mperor. 
LIj.R. (1940) Lah. 242 = 188 I.C. 498 = 13 R.L. 1 ' 
= 41 Cr.L.J. 691 = A.I.R. 1940 Lah. 129 (F.B.). 

-S. 26— Applicability — Illegal arrest by \ 

police officer—Confession by arrested person while 
♦n custody of arresting officer — Admissibility. 

S. 26 of the Evidence Act is not inapplicable 
in cases where the arrest by the police-officer of 
person making the confession is illegal. l\Tiether 1 
the arrest is l^al or illegal the mischief which | 
the section is intended to avert remains all the 
same, and a confession made by the arrested per¬ 
son whale in the custody of the police-officer is in¬ 
admissible imder S. 26. The illegality of the 
arrest does not affect the operation of S. 26. 
(Dhavle and S. C. Chaiterji, JJ.) Emperor v. 
MussAifMAT Jagia. 17 Pat. 369 = 174 I.C. 524= 
10 R.P. 531=39 Cr.L.J. 428 = 4 B.R. 451 = 1938 
P. W. N. 293 = 19 Pat. L. T. 268 = A. I. R. 1938 
Pat. 308. 

-S. 26— Applicability—Magistrate 7U)t em¬ 
powered under S. 164 malcing inquiry under S. 
176, Cr. P. Code—Confessional statement to — 
A dmissibility. 

The words of S. 26, Evidence Act, are very 
■wide and there is nothing in that section that 
limits its operations to Magistrates specially 
empowered vmder S. 164, Cr. P. Code, On a 
case of murder being reported to the police, a 
Magistrate who was not specially empowered 
under S. 164, Cr. P. Code, held an inquiry into 
the cause of the death of the deceased under S. 
176, Cr. P. Code. During such inquiry the ac¬ 
cused who was in the custody of the police, made 
a confessional statement to the Magistrate regard¬ 
ing the place where the body was buried and also 
as to tho position in which the body would be 
found there. Tho Magistrate wliile holding the 
inquiry did not ask the accused any question 
that would implicate him in murder but onlv 
such question as would enable tlte accused to give 
out the place where it was burie<l. Tlie body 
wfm found in precisely the same position tin des¬ 
cribed by the accused. On tho prosecution of 
tho accused for murder, 

Held, that such confessional statement was not 
controlled by S. 176, Cr. P. Code, but bv S. 26, 

• Evidence Act^ and it was admissible 'in evidence 
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under S. 26. {Davis, J.C. and Lobo, A.J.C.) 
NOUK.VR Moitledino V. Emperor. 170 I.C. 827= 
31 S.L.R. 460 = 38 Cr.L.J. 968=10 R.S. 73 = 
A.LR. 1937 Sind 212. 

-S. 26— Confession — Admissibility and use of 

—Rule that it should be taken as a zchole^Cir- 
cumstances to be considered as a whole. 

Where an accused confesses to having caused 
the death of a woman and admits having robbed 
her after her death, but during that confession 
introduces into it circumstances with a view to 
excuse himself from a conviction for murder, it 
cannot be contended that the confession must he 
accepted as it is and that so taken it is not suffi¬ 
cient for a conviction. Such a contention is whol¬ 
ly unacceptable and is contrary to practice and 
authority. When the confession is shown to be 
voluntary and made with due apprehension of 
what was said and of the consequences, the con¬ 
fession must be accepted and acted upon along 
with other circumstances as a whole, including the 
other evidence in the case. {Burn and Mockett, 
JJ.) Emperor v. Chinnayya. 187 I.C. 481 = 
12 R.M. 733=41 Cr.L.J. 461 = 1940 M.W. 
N. 169. 

-S. 26—Confession—Statement to daffa- 

dar after arrest—Admissibility. See (Tr.P. Code, 
S. 109, 21 Pat.L.T. 171. 

-—S. 26—Custody of a police-officer ’*— 

Meaning of—Police-officer arresting accused and 
leaidng him in charge of prhate individual during 
temporary absence — Accused, if in custody of 
police-officer. 

The *'custody*^ of a police-officer for purposes 
of S. 26, Evidence Act, is not mere physical cus¬ 
tody. A person may be in the custody of a police- 
officer, though the latter may not be physically in 
possession of the person of the accused making 
the confession. Once an accused person is arrest¬ 
ed by a police-officer and is in his custody, the 
mere fact that for some purpose or other the 
police-officer happens to be temporarily absent and 
during such absence leaves the accused in charge 
of a private individual, does not terminate the 
custody of the police-officer. The accused must 
be deemed to be still in the custody of the police- 
officer. {Dhavle and S.C. C/ia//cryi, //.) E.m¬ 
peror V. Musammat Jagia. 17 Pat. 369=174 I. 
C. 524=10 R.P. 531=39 Cr.L.J. 428=4 B. 
R. 451=1938 P.W.N. 293=19 Pat.L.T. 268= 
A .I .R. m8J»at. 308. 

—Lxtra-judicial confession—Reliance 
Evidence Act, Ss. 27 and 26. 1939 A. 

L.J. 732. 

jY. 1- ^ ■ ?? Police-officer—Village chowkidar— 
If police-officer. 

A village chowkidar is a police-officer within 
Uie meaning of S. 26 of the Evidence Act, though 
o J ^ within the meaning of the Cr. 
P. Code in respect of the powers to be exercised 
police-officer for purposes of that Code. 
{Dhavle and S.C. Chatterji, JJ.) Empercxi t‘. 
Musamm.at J.VGIAH. 17 Pat. 369=174 I.C. 524 
= 10 R.P. 531=39 Cr.L.J. 428=4 B.R. 451 
=1938 P.W.N. 293=19 Pat.L.T. 268=A.I. 
R. 1938 Pat. 308. 

—Admissibility of statement — Con¬ 
ditions — Custody”—Aleaning of. 

In order that a statement under S. 27 of the 
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Evidence Act may be admissible, the maker of the 
statement should be in the custody of the police 
but that custody need not be a formal arrest. In 
the case of mere suspects who have not been for¬ 
mally charged with any offence or arrested under 
any section of the Cr.P. Code, their presence 
with the police under some restraint amounts to 
the “custody’^ which is contemplated by the sec¬ 
tion. If a statement made by a person in the 
above circumstances leads to the discovery of any 
matter, it is admissible. (Coldstream and Din 
Mahomed, JJ.) Allah Ditta v. Emperor. 18 
Lah. 106=171 I.C. 377=10 R.L. 196=40 P. 
L.R. 436=38 Cr.L.J. 1082=A.I.R. 1937 
Lah. 620. 

-S. 27—— Whole of statement 

leading to discoxery. 

If an accused makes a statement which is ad¬ 
missible under S. 27, the whole of the statement 
which leads to the discovery of the stolen pro¬ 
perty is admissible and sentences should not be 
cut up so as to reduce the statements only to the 
actual words which the accused may use to express 
the fact that he has hidden the properties. (Grille 
and Gruer, JJ.) Mt. Jamunia Part.\p Lohar v. 
Emperor. I.L.R. (1936) Nag. 78=164 I.C. 964= 
37 Cr.L.J. 1047 = 9 R.N. 48=1936 Cr.C. 814 = 
A.I.R. 1936 Nag. 200. 

-S. 27— Ajfplicahility — Accused not formally 

arrested when giving information hut arrested 
prior to going to spot where articles were hid — 
If in police custody. 

Even if an accused is not formally arrested 
when he gives information leading to discover}*, 
if it is proved that he was arrested before he 
went to the spot from which the articles are re¬ 
covered, the accused shall be deemed for all 
practical purposes as in police custody when giv¬ 
ing such information. (Grille and Gruer. JJ.) 
Mt. Jamunia Pautap Lohar v. Emperor. LL.R. 
(1936) Nag. 78 = 164 I.C. 964=37 Cr.L.J. 1047 
= 9 R.N. 48 = 1936 Cr.C. 814=A.I.R. 1936 Nag. 
200 . 

-S. 27— Applicability — ^‘Custody of police^’ 

—Person vi police custody under order of Magis¬ 
trate—Statement by — Admissibility. 

S. 27 of the Evidence Act is no doubt restrict¬ 
ed to persons in custody of police; but there is no 
reason why it should not apply also to persons who 
are in actual police custody although that custody 
has been ordered by a Magistrate. There is noth¬ 
ing in such a case to offend against the principle 
of S. 27, namely, that portions of a confession 
made to the police leading to the actual discovery 
of facts can safely be proved. (Rowland and 
Madan JJ.) Ram Babu Jadav v. Emperor. 173 
I.C. 418=4 B.R. 266=10 R.P. 402=39 Cr. 
L.J. 302=18 Pat.L.T. 964=1937 P.W.N. 
1001=A.I.R. 1938 Pat. 60. 

S. 27— Applicability—Information leading 
to discovery of acts really given by person other 
than accused^Subsequent statement by accused 
and actual discovery by him — Relevancy. 

Where the discovery of facts is in consequence 
of information given not by the accused but by 
persons other than the accused, and a very slight 
trouble would suffice to discover those facts with¬ 
out any intervention whatever by the accused, 
anything which the accused might say in the 
matter is not admissible in evidence. The fact 
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that the actual discovery is done by the accused is 
immaterial so long as the real information which 
leads to the discovery comes from a person other 
than the accused. (King and Lakshnuitna Rao, 
JJ.) Venkadu Emperor. 181 I.C. 933=11 R. 
M. 883=49 L.W. 175=40 Cr.L.J. 606=1938 
M.Cr.C. 349=1938 M.W.N. 1272=A.I.R. 
1939 Mad. 266. 

-S. 27— Applicability — Leading to disco- 

j very**-^Statement leading to discovery not imme¬ 
diately but ultimately — Admissibility. 

S. 27 of the Evidence Act refers to a fact be- 
' ing discovered; a fact means and includes, accord¬ 
ing to the definition in S. 3, “anything, state of 
things or relation of things capable of being per¬ 
ceived by the senses. “ The accused told 
the sub-inspector of Police holding the in¬ 
quest of the dead bodies of the vic¬ 
tims that he would show the knife with 
which he had stabbed the victims and took the 
Sub-Inspector to a spot and pointed it out as the 
one where he had thrown the knife. But no knife 
was found there at the time. A third person stat- 
> ed that he had seen the accused throwing the 
iknife at the spot, that he later picked it up but 
had it thrown it away into a bush near by fearing 
that he might get into trouble. The knife was 
ultimately recovered from the bush mentioned by 
the third person who was a witness for the prose¬ 
cution. The accused contended that the statement 
of the accused was not admissible in evidence 
under S. 27 as no discovery was made in con¬ 
sequence of information received from the acf:us- 
ed. 

Held, (1) that two facts were discovered (a) 
the fact that a knife had been seen to be thrown 
away and was later found by the witness at the 
spot indicated and (b) the knife itself; (2) that 
the statement of the accused led the Sub-Inspector 
to the scene and the subsequent discoveries were 
directly in consequence of the information receiv¬ 
ed from the accused; and (3) therefore the state¬ 
ment was admissible under S. 27. (Mockett and 
Krishnaswami Ayyangar, JJ.) Ramamurthy v. 
Emperor. 1940 M.W.N. 163. 

-S. 27— Applicability—Mere pointing out 

of house of complainant by accused charged with 
theft—Admissibility as information or statement. 

Mere pointing out of house of a complainant by 
the accused charged with theft is neither an infor¬ 
mation nor a statement incriminating or other¬ 
wise admissible under S. 27, Evidence Act. (Do- 
vis, J.C.) Dhaman Hiranand v. Emperor. 31 
S.L.R. 494=171 I.C. 737=10 R.S. 124=39 
Cr.L.J. 10=A.I.R. 1937 Sind 251. 

-S. 21-^Applicability—Police discovering 

witnesses as a result of statements made by accus¬ 
ed — Statements—Admissibility — ** Fact** — Mean¬ 
ing of. 

Where certain witnesses for the prosecution are 
discovered by the police as a result of statements 
made to them by the accused, the statements are 
covered by S. 27 of the Evidence Act and are 
relevant and admissible. “Fact,“ in S. 27 means 
not only a thing but a state of things. (D.R. 
Norman.) Rahim Bux v. Emperor. 1937 A.M. 
L.J. 18. 

——S. 27— Applicability—Statement leading to 
discovery—What constitutes—Fact discovered not 
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became of -statement made but due to act of 
on^her—Admtsstbdity of statement. 

The appellant along with two others were 
charged and tried for the offence of murder. He 
made a statement to a police at the end of which 
he promised to take the police to the place where 
one of the other accused had buried the spear 
with which he had stabbed the deceased. The 
next day the appellant took the accused to the 
place, and after he had unsuccessfully searched 
tor the spear the other accused, who was said 
to have buried it, took it out and produced it. 
Ap^llant s statement was admitted in full under 
i> 27 of the Evidence Act and he was convicted 
almost entirely on the basis of his statement. 

Held, that the discovery of the spear was not 
m the essential sense of the word, due to the infor¬ 
mation given by the appellant, but was due simply 
and solely to the action of the other accused who 
had himself hidden the spear in that particular 
place, and the statement did not therefore fall 

•?; Evidence Act and was in¬ 

admissible m evidence. (King and Lakshmana 
Kao, JJ.) Gancanna Dhora, In re. 190 I C 
396=1940 M.W.N. 542=51 L.W. 564=A I 
R. 1940 Mad. 744= (1940) 1 M.L J 758 

--S. 27 and Cr. P. Code. S. 162—Co«/cj- 

stofwl statanenis leading to discovery—Admissi- 

Cr^Cofe' Act—If affected by S. 162, 

The words of S. 162, Cr. P. Code, are wide 
enough to exdude a confessional statement made 
to a police officer m the course of investigation, 
irrespective of whether a discovery is made or 
not. 13ut the provisions of S. 27 of the Evi¬ 
dence Act are quite independent of S. 162, Cr. 
F. Code, and the amendment of the latter in 1923 

to abrogate or impair the effect 
1 j j the Evidence Act; hence a statement 
exclud^ by S. 162 may become admissible 
under S. 27 of the Evidence Act. (Ni\ogi and 

- Motilal V. Emperor. 185 *I.C. 310 

150=41 Cr.L.J. 158=1939 N.L.J. 585 
t=A.I.R. 1940 Nag. 66. 

—- S. 27— Ccmfessional statement leading to 

discovery—Preamble having no connection zvith 
discovery — Admissibility. 

The preamble in a confessional statement which 
has no relation to the discovery of the facts is not 
admissible under S. 27 of the Evidence Act. 
(Burn, J.) Veerana Kone v. Emperor. 184 I. 
C. 99=12 R.M, 410=50 L.W. 518=40 Cr.L.J. 
849=1939 M.W.N. 519=1939 M.Cr.C. 187=A. 
I.R. 1939 Mad. 593=(1939) 2 M.L.J. 487. 
——S. 27 and 30— Construction — Charge of 
murder against three persotis—Confessional state¬ 
ment by one to Police—Discovery of material fact 
and material object^ tatement—Admissibility 
against confessing accused — E.vtent of — Admissi¬ 
bility against co-accused. 

Three persons were charged and convicted of 
the murder of the father of the third accused by 
stranglmg him. It was alleged that the deceased 
and the third accused were quarrelling, because of 
the frequency of the first accused’s visit to the 
third accused. The second accused was an asso¬ 
ciate of the first accused. The evidence for the 
prosecution consisted, among other things-of a 
Statement made by the first accused w’hich Was 
recorded by a Police Officer, two days after the 
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alleged murder, which was in the following terms: 
“He said that at about 11 p.m. on the night of 
26-3-1930, himself and Gurunatha Goundan 
(second accused) together killed Sennimalai 
Goundan alias Sottayan (decea.sed) by gagging his 
mouth with cloth, and throttling his neck with 
hands, and also by putting a rope and pressing it 
that—that night—they got two bottles of illicit 
arrack by paying Rs. 2 to Gandhi Ranga Royan 
—who got it from some other place—that a small 
quantity was left over in one bottle only, that 
(they) buried (1) the empty bottle, (2) a rope 
and cloth gag in a dung hill next to the cattlc- 
.shed in the same compound and the other bottle 
with some arrack in a heap of mud near a log of 
wood in a corner of the compound east of the 
choultry at K and that he would go and take them 
and produce them. This is known to us.“ Subse¬ 
quently the Sub-Inspector of Police took the first 
accused together with the village Munsif to the 
dung-hill and the accused took a rope, a cloth and 
an empty bottle. After that the first accused took 
the Sub-Inspector to he compound of the choultry 
and from near a log of wood dug up and produced 
another empty bottle. 

Held, (1) that the earlier part of the state¬ 
ment that the first and second accused killed the 
victim by gagging his mouth with a cloth and 
throttling his neck with hands and also by putting 
a rope and pressing it connected the rope and the 
cloth gag directly with the offence and without 
it they were quite unconnected. The statement 
was therefore admissible in evidence under S. 27, 
Evidence Act and the fact that the statement was 
a lengthy one made no difference; (2) that the 
statement that the bottle would be found in the 
dungheap, etc., was not a confession but “infor¬ 
mation under S. 27, leading up to the discovery 
of a fact, which fact was made material because 
there was evidence that at a time material to the 
case the accused was in the near vicinity of the 
scene of murder carrying a bottle and intoxicated, 
which fact was wholly denied by the first accused 
in every respect; (3) that so much of the state¬ 
ment as was admissible in evidence against the 
first accused could be taken into consideration as 
against the second accused under S. 30, Evidence 
Act that there was nothing in S, 30 which 

restricted the confession ’ to one recorded before 
a Magistrate. (Beasley, C.J., Mockett and Horxvill, 

Athappa Goundan, /» re. I.L.R. (1937) 

152=171 I.C. 245=38 Cr. 
321 = 1937 M.W.N. 442 
1937 Mad. 618= 

(1937)_^2 M.L^J. 60 (F.B.). 

—— —S. 27— Construction and scohe. 

S. 27 is an enabling section providing an except 
tion to the previous ones which exclude confes¬ 
sions made to or in presence of the police. If 
the conditions of the section are fulfilled, it allows 
a confession to be proved. (Grille and Gmer, JJ.) 

Part.\p Lohar V. Emperor. I.L.R, 
78=164 I.C. 964=37 Cr.L.J. 1047 
^®=1936 Cr.C. 814=A.I.R. 1936 

Nag. 200. 

. 27 —Construction and scope — Confes- 

^onal statement—Admissibility against accused — 
Londitions—Discovery of fact or object — Rcle- 
va^cy of fact direct connection between in^ 
formation given by accused Ofid fact or object dis~ 
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covered—Necessity to prove — Statement—Hovj 
far admissible. 

Before a confessional statement made by a per¬ 
son accused of an offence who is in the custody 
of a police officer may be proved against him, two 
conditions must be observed, firstly that some in¬ 
criminating thing must be proved to have been 
found as the direct result of the information sup¬ 
plied by the accused, and, secondly it must be con¬ 
fined to that portion which refers exclusively to 
the thing found; in other words, when any incri¬ 
minating object is proved to have been found as 
the direct result of information given by a person 
accused of any offence in the custody of a police 
officer that portion of the information which has 
led to the object being found may be proved— 
provided it refers clearly to that object, even 
though the information provable is self-incrimi¬ 
nating. The fact deposed to and the fact dis¬ 
covered obviously must be relevant and the fact 
or thing discovered can only be relevant if it is 
connected with the offence of which the accused 
is charged; and the confession in S. 27 of the 
Evidence Act is a confession of the offence charg¬ 
ed and not of any thing else. Before the state¬ 
ment is given in evidence, it must be shown that 
the fact discovered must be a relevant fact and 
that the object is a material object. In cases 
where the things discovered as a result of the 
accused’s information are proved to be property 
stolen from a person and the subject of the charge 
or worn by the victim of a murder, just before the 
murder is committed, the property so discovered 
is directly connected with the crime and the fact 
thereby discovered relevant. It can be made rele¬ 
vant by evidence aliunde, or it can be made relevant 
by the statement of the accused himself. {Beasley, 
C.J., Mockett and Honvill, JJ.) Athappa Goun- 
PAN, In re. I.L.R. (1937) Mad. 695=46 L.W. 
152=171 I.C. 245=38 Cr.L.J. 1027=10 R.M. 
321 = 1937 M.Cr.C. 196=1937 M.W.N. 442 
=A.I.R. 1937 Mad. 618=(1937) 2 M.L.J. 60 
(F.B.). 

-S. 27— ''Custody'* — Meaning. 

Per Bhide and Din Mohammad, JJ. —“Police 
custody,” does not necessarily mean custody after 
formal arrest and it also includes “some form 
of police surveillance and restriction on the move¬ 
ments of the person concerned by the police.” It 
is open to an accused person to prove in every case 
that arises that he was actually in the custody of a 
police officer, although in the police diaries he was 
not shown to have been formally arrested. Young, 
Mohammad and Ram Lall, JJ.) Hakam Khuda 
Mohommad and Ram Lall, JJ.) Hakam Khuda 
Yar V. Empkror. I.L.R. (1940) Lah. 242=188 
I.C. 498=13 R.L. 1=41 Cr.L.J. 591=A.I.R. 

1940 Lah. 129 (F.B.). ^ ^ ^ . 

-S. 27— If repealed by S. 162, Cr. P. Code. 

Per Young, C.J., Tek Chand, Din Mohammad, 
Monroe and Ram Lall, JJ. (Dalip Singh and 
Bhide, JJ., dissenting).—S. 27, Evidence Act, is 
pro tanto repealed by S. 162, Cr. P. Code, and 
evidence of information, whether it amounts to a 
confession or not, which relates to the fact dis¬ 
covered in consequence of such information must 
not be considered admissible in evidence, (Young, 
C.J., Tek Chand, Dalip Singh, Monroe, Bhide, Din 
Moluimmad and Ram Lall, JJ.) Hakam Khuda 
Yar V. Emperor. I.L.R. (1940) Lah. 242=188 
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I.C. 498=13 R.L. 1=41 Cr.L.J. 591=A.I.R. 
1940 Lah. 129 (F.B.). 

— - S. 27—If affected by S. 162, Cr. P. Code. 
See Cr. P. Code, S. 162. 1940 A.W.R (H.C.) 229 
(F.B.). 

-S. 27— Information given by accused — Ad^ 

mtssibility—Extent of. 

Under S. 27 of the Evidence Act so much of the 
information given by the accused as relates dis¬ 
tinctly to the facts of the discovery in conse¬ 
quence of the information given by him may alone 
be proved, whether it amounts to a confession or 
not. Where the fact discovered was that the 
grave in which the corpse of the deceased was 
interred was dug up with a spade produced by 
the accused, the only part of the information 
given by him which can be admitted is that relat¬ 
ing strictly to the discovery of the spade with 
which the grave was dug. It is not possible to 
admit any statement by him that he murdered the 
deceased. (Burn and Lakshmana Rao, JJ.) 
Kariyan v. Emperor. 1937 M.W.N. 881. 

■ -S. 27 ^—Information leading to discovery of 
facts — Admissibility. 

Where the information given by the accused to 
the Police leads to the discovery of facts. So 
I much of such information as relates to the dis- 
I covery of the facts is admissible under S. 27 of 
I the E^'idence Act. The only portions given by 
I the accused which can be admitted under S. ^ 
are those which rate distinctly to the facts dis¬ 
covered thereby. But statements made by one 
accused involving another accused, cannot be ad¬ 
mitted when they do not in any way relate to 
those facts. (Burn and Lakshmana Rao, JJ.) 
Abdul Basha Sahib v. Emperor. 1940 M.W.N. 
764=52 L.W. 284. 

-|-S. 27— Scope—Confession or information 

to police — Admissibility—Extent of — State^nent of 
accused that he buried gun at particular place-^ 
Gun subsequently discovered there—Statement—If 
admissible. 

The intention of the Legislature in enacting 
S. 27, Evidence Act, was that the minimum portion 
of a confession made to a police officer or of in¬ 
formation given to him should be admitted into 
eyidence which might reasonably be held to relate 
distinctly and positively to the fact discovered and 
which is necessary to be proved in order adequate¬ 
ly to explain such discovery. Where, therefore, 
an accused, while in police custody, makes a state¬ 
ment that he had himself buried a gun at a certain 
place, and a gun is subsequently found at that 
place, such statement is admissible in evidence. 
(Collister and Bajpai, JJ.) Emperor v. Chokhey. 
I.L.R. (1937) All. 710=1937 A.Cr.C. 105=170 
I.C. 453=1937 A.L.J. 715=1937 A.L.R. 661 
=38 Cr.L.J. 910 (2) = 10 R.A. 108=1937 

A.W.R. 616=A.I.R. 1937 All. 497. 

-S. 27 —Scope and effect—Confession in- 

duced by promises — Admissibility. 

S. 27 of the Evidence Act is in the nature of a 
proviso relating to the previous sections which lay 
down the general rules as to the inadmissibility 
of confessions made in certain circumstances. 
Whether a confession to which S. 27 of the Evi¬ 
dence Act applies was induced by promises or not 
1 is immaterial. The general ground for not ad- 
I mitting coofesslons made either to a police officer, 
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or made under any inducement, or made by per¬ 
sons while in custody, is clearly the danger of 
admitting false confessions; but the necessity for 
this precaution disappears when the truth of the 
confession is guaranteed by the discovery of facts 
m consequence of the information given. A.I.R. 
1936 Nag. 200, Foil. {Grille and Grtter, JJ ) 
Nahru t'. Emperor. I.L.R. (1937) Nag. 268 

Cr.L.J. 642=168 I.C. 962= 
A.I.R. 1937 Nag. 220. 

—— S. 21—-Scope—Statement admissible under 
—If excluded by S. 162, Cr. P. Code. 

The provisions of S. 27 of the Evidence Act 
c repealed by S. 162. Cr. P. Code. 

-1 o , embodies tlie special rule, 

while S. 162 Cr. P. Code, is the general rule, and 
the latter rule does not derogate from the former. 
1 herefore statements made by accused persons to 
the police after their arrest, and admissible under 
27 of the Evidence Act are admissible in evi- 
d^ence ag^nst them and are not excluded by S 162 
t-r. t*. Code. (Burn and Stodart, JJ.) Mor- 
^NNA^ Emperor 188 I.C. 311=13 R M 16 

573=1939 M.Cr.C. 126=50 L 
^• 423=1939 M.W.N. 877=A I R 1939 
Mad. 840=(1939) 2 M.L.J. 635.' 

I* f ^2 —Statemetit bv accused inJ- 

of the Evidence Act, have been treated as a mat 
iinquestioned practice in all the High Courts 

fhev evidence, notwithstanding that 

made to an investigating officer 

undTr^ S ^62^^?> ^ and fall 

Evidence ift I 162^ Cr 

errect to, b, 162, Cr. P. Code, havinir effert 
m every case except those to which S. 27 Evidence 

W^W. 300_20 Pat.L.T. 420=A.I.R. 1939 Pat. 


27-^ro^e^/o/e»icii/ by accused to 

P out by S. 162, Cr. 

S llS'r''- 1 (^'>~^Pecial law. 

clearly wide enough to 

wnnuV 1""®" to a police officer which 

Art admissible under S. 27 of the Evidence 
u- constituting information in consequence of 
which some fact has been discovered. But S 162 

under"! statements which are admissible 

A^t [« o Evidence Act. S. 27, Evidence 

f Vu ^ within tile meaning of S. 1 (2) 

of the Cr. P. Code, and it is not derogated from 
by the general rule enacted in S. 162. Cr. P. Code. 
(Puru aud 5/odar^ JJ.) Sudbiah Thevar, fn re 
I.L.R. (1939) Mad. 947=184 I.C. 593=12 R 
M. 469=1939 M.W.N. 1000=41 Cr L T 4 i 
= 1939 M.Cr.C. 133=50 L.W 318=A'^i R 
1939 Mad. 856=(1939) 2 M.L.J. 455 . ^ ' ' 

S. 27 Scope ayid applicability. 

S. 27 of the Evidence Act contemplates the dis¬ 
covery of material e^■ldencc. The material d L 
covered would have no value unless it is relevant 
to the fact m issue and connected in sLiic m^neJ 
with the crime under investigation. Any inform^ 
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tion given by an accused person showing the rele¬ 
vancy of a fact to the crime must form an integral 
part of the discovery of the fact itself, namely 
material evidence, although it may indirectly 
amount to a confession. Hence a statement by 
the accused that he would point out the deceased’s 
ornaments would be admissible under S. 27. 
(myoi 7 » and Brucr, JJ.) Motilal v. Emperor. 

310=12 R.N. 150=41 Cr.L.J. 158= 
1939 b^.L^J. 585=A.I.R. 1940 Nag. 66. 

- -S. 27 Statements leading to discovery, 
made by more Bian one person—Which statement 
ts admissible—Doubt as to the order in which the 
statements were made — Effect. 

When two people make statements to the police 
fading to the discovery of property, it is only the 

Q proved under 

i>. 27 of the Evidence Act. But when it is doubt- 

tul as to who made the first statement that part 

of the evidence must be ignored. {D. R. Norman.) 

Emperor t\^BHAGHu Nath. 1939 A.M.L.J. 56. 

jy X 27^Statement leading to discovery — 

/ roof of-^Actual vjords of accused—Necessity to 
prove. ^ 

It is true that the statement of an accused 

person falling under S. 27 of the Evidence Act 

should as far as it is admissible, be proved in the 

actual words of the accused. It is not enough to 

prove that the accused gave information to the 

police which led to discovery. But if evidence is 

given to show that tlie accused gave information. 

that would be admissible to show that the accused 

knew whe^re the article discovered was. {Reilly, 

^'^^Oamvclu Mudaliar, J.) In re Erappa. 
17 Mys.L.J. 158. 

^o police leading to dis¬ 
covery — Admissibility. 

No portion of any statement made by the ac- 
cused to any police officer during investigation is 
admissible under S. 27 of the Evidence Act in as 
much as S. 162 of the Cr. P. Code contains specific 
words affecting S. 27 of the Evidence Act. {Col- 
hstcr, Allsopand Braund. JJ.) Baldeo v Em- 

**^?^**T. ^^396=188 I.C. 562 

= 13 R.A. 48=1940 A.Cr.C. 57=41 Cr L I 
627=1940 A.L.J. 241 = 1940 A.W R fHC) 
229=A^I.R. 1940 All. 263 (F.B.^ ^ ^ 

7“^ S. 27—5/a/ewcnf leading to discovery of 
facts—What amounts to—Police officer already 
avjare of accused would say but procuring 

a»d then taking statement—Propriety— 

Admissibility of such statement. 

Under S 27 of the Evidence Act, it is only 

leads to custody 

CfficPrVn “ ' kH admissible. Where the police 
cu^e J beforehand precisely what the ac- 

of say, and procures the presence 

of ° J of ‘he statement 

o,n of “"f* ‘hen the accused is brought 

and makes a statement and after- 
c'v 1 /acts are discovered, it cannot be 

aid that anything is discovered in consequence of 
statem^t made by the accused to the police 
otficer m the presence of the witnesses. This is 
^cre farce and this manner of manufacturing evi^ 
dence ought to be deprecated. S. 27 of the Evi- 
oence Act is not designed by the Legislature to 
^courage proceedings of this sort. {Bum and 
i-akshmana Rao, JJ.) Public Prosecutor v. 
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SuBBA Redpi. 180 I.C. 590=111 R.M. 728=40 
Cr.L.J. 433=1938 M.Cr.C. 346=1938 M.W. 
N. 1118=48 L.W. 780=A.I.R. 1939 Mad. 15. 

Ss. 27 and 26— to police leadinq 
to discoz^ery — Admissibility — Extra-judicial con¬ 
fession—If can he relied upon. 

Where as a result of certain statements made 
to a Sub-Inspector of Police by the accused while 
in police custody, a spear head and a lathi were 
recovered from the respective places where they 
were said to have been secreted by accused, such 
statements to the police officer are admissible in 
evidence under S. 27 of the Evidence Act. in a 
trial of the accused for an offence under S. 302. 
1. P. Code. Excepting in very rare cases, the 
value of extra judicial confession is not very high 
and'where there is no other corroborative evidence 
in support of it, it is very unsafe to rely on such 
confession. (Rachltpal Sinfjh and Ismail. JJ.) 
Udhan Emperfr. 184 I.C. 390=12 R.A. 229 
=40 Cr.L.J. 954=1939 A.Cr.C. 144=1939 A. 
L.J. 732=1939 A.W.R. (H.C.) 602=A.I.R. 
1939 All. 685. 

-S. 27— Statement to police—Recording of 

—Duty of police—Statement made second time 
repeating previous statement—Admissibility in 
evidence. 

It is not the duty of the police to decide what 
evidence is admissible and what is not, and a 
statement made by an accused person should not 
be ^mutilated. The duty of the police, if they 
desire to record a statement, is to record it as 
given and leave it to the Court what evidence is 
admissible. The practice of police officers giving 
statements not made to them in the first instance 
in evidence but statements made obviously for the 
second time before panchayatdars must be con¬ 
demned. Such second statement is inadmissible 
in evidence. It is the first statement of the ac¬ 
cused, to whomsoever made, that leads to the 
discover)' of a fact, if a fact is discovered. {Burn 
and Mockett, JJ.) Chenna Reddi v. Emperor. 
I.L.R. (1940) Mad. 254=1940 M.W.N. 86= 
A.I.R. 1940 Mad. 710. 

-S. 27— Statement under—If to be volun¬ 
tary—Induced statement—Admissibility and use 
of. 

There is no reason why the general rule that a 
confession should be voluntary should not apply to 
a confessional statement under S. 27 of the Evi¬ 
dence Act. If it has been induced, it is of no 
evidential value, and the Court would exclude it 
from consideration. {Mockett and Krishnaszvamy 
Ayyanqar, JJ.) Emperor v. Poi.ioadu. 185 I.C. 
829=12 R.M. 612=41 Cr.L.J. 242=50 L.W. 435 
= 1939 M.W.N. 878=A.I.R. 1930 Mad. 12. 

■ S. 27— Statements under — Mode of record¬ 
ing—Duty of police officers to use actual words of 
person making statement. 

Statements made by an accused person which 
arc or may be provable under S. 27 of the Evi¬ 
dence Act should be clearly and carefully record¬ 
ed by the police officers concerned. They should 
be recorded in the first person, that is to say, as 
far as possible in the actual words of the accused. 
They should not be paraphrased. It will be for 
the trial Judge who has such a record before him 
to decide how much of it is admissible under the 
section. {Beasley, C.J., Mockett and Horwill, 

Q.. D. II—8 
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JJ.) Athappa Goundan, In re. I.L.R. (1937) 
Mad. 695=1937 M.W.N. 442=46 L.W. 152= 
171 I.C. 245=38 Cr.L.J. 1027=10 R.M. 321 
= 1937 M.Cr.C. 196=A.I.R. 1937 Mad. 618 
= (1937) 2 M.L.J. 60 (F.B.). 

S. 27— Statements under—Recording by 
police officers—Mode of—Need for clear and care¬ 
ful record—Necessity for use of first person and 
of exact words used—Admissibility of statements 
—Extent of — Considerations—Duty of Court. 

Statements made by an accused person contain¬ 
ing information provable in evidence under S. 27 
of the Evidence Act should be clearly and care¬ 
fully recorded by the police officer and they should 
be recorded in the first person. They should not 
be paraphrased. If what a man says is to 
be used in evidence, his exact words must be used 
and not what a policeman or any one else says he 
said. When the police have recorded the state¬ 
ment, it will be in each case for the trial Court to 
decide how much of the statement is admissible 
under S. 27, that is to say, how much of such 
information as relates distinctly to the facts dis¬ 
covered may be proved. And in considering that, 
the Court should bear in mind the fact that so 
much of such information, whether it amounts to 
a confession or not, may be proved provided that 
it relates distinctly to the facts thereby discovered. 
{Mockett and Horwill, JJ.) Public Prosecutor 

V. Venkoba Rao. 171 I.C. 225=38 Cr.L.J. 1025 
=10 R.M. 320=1937 M.W.N. 441 = (1937) 2 
M.L.J. 32. 

' S. 29—Scope—If controlled by S. 164, Cr. 
P. Code—Record of confession as dying declara¬ 
tion without due warning being administered— 
Admissibility. See Cr. P. Code, S. 164. 1937 M. 

W. N. 1325. 

-S. 30— Admissibility of confession by co¬ 
accused—Principle underlying — Confession, if 
should be of the same offence. 

The principle on which the confession of one 
accused is used against another is that self-implica¬ 
tion is supposed to provide some guarantee of the 
truth of the accusation made against the other. 
Where the statement is exculpatory so far as 
possible, there is no such guarantee. Further the 
confession to be admissible must be a confession 
of the offence for which the accused persons are 
tried and not of some other offence. Hence where 
one confesses to his guilt under S. 201, I. P. 
Code, and implicates another for an offence under 
S. 302, the confession is not admissible. {Pollock 
and Gruer, JJ.) Tikaram Ratiram Kurmi v. 
Emperor. 184 I.C. 258=12 R.N. 103=40 Cr.L. 
J. 934=1939 N.L.J. 469=A.I.R. 1939 Nag. 309. 

-S. 30— Co-accused — Confessional statement 

by one—Not self-implicatory in respect of all 
charges — Admissibility — Limits. 

Where an accused does not implicate himself 
in his statement, in respect of the offence of 
murder, but implicates himself in respect of the 
disposal of the dead body, such a statement is not 
admissible against the cb-accused in respect of 
the offence under S. 300, I.P. Code, but is only 
admissible in respect of the offence under S. 201, 
I. P. Code. {Leach, C. J. and Burn, J.) Syed 
Hussain Sahib v. Emperor. 1937 M.W.N. 1233. 

-S. 30— Co-accused — Confession by — Not 

affecting all equally—Admissibility against others. 

There is nothing in the terms of S. 30 of the 
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Evidence Act to suggest that a confession is not 
admissible in evidence against a person who is 
being jointly tried for the same offence with a man 
who has made the confession, if the confession 
minimises the guilt of him who makes it and ex- 
aggerates the ^ilt of the other. The section only 
requires that it must affect both, but it does not 
state that it must affect them both equally. 
{Allsop, J.) Zahid Beg v. Emperor. 173 I C 
838z=10 R.A. 508=1938 All.L.R. 180=39 Cr 

A.W.R. 1099=1937 A.L.J. 
1253=A.I.R. 1938 All. 91. 

—j——-S. 30— Co-accused—Confession of — Accus¬ 
ed pleading guilty—Confession of—Admissibility 
against co-accused—Sessions trial and Magisterial 
trial—Distinction. 

Per Full Bench. —In considering the question 
whether the confession of the co-accused who 
pleaded guilty can be used against the other co¬ 
accused under S. 30, Evidence Act, a distinction 
mst be made between summons and warrant cases 
on the one hand and Sessions cases on the other. 
^ Sessions cases if the accused pleads guilty the 
Court ^nnot try him but has forthwith to convict 
nim. His conviction cannot be deferred so as to 
enable the Court to use his confession against his 

in warrant cases, it is discretion¬ 
ary With the Magistrate to defer conviction of the 
accused who pleads guilty and use his confession 
against die other co-accused under S. 30, Evidence 
Act. (Grille, J.C., Niyogi and Pollock. A.J.Cs.) 
Amdumiyan Gul.tar V. Emperor. I.L.R. (1937) 

587=9 R.N. 126 and 
251=A.I.R. 1937 Nag. 

—;——S. 30 —Co-accused—Confession of—Ad¬ 
missibility against other accused. See Evidence 

^ (1937) 2 M.L.J. 60 

(r .a.). 

S. 30-—(7o-a<rc«^cd— Confession of admis¬ 
sibility — Conditions. 

. statements of co-accused to be admissible 
in evidence under S. 30, Evidence Act, against the 
accused, the co-accused must be tried jointly for 
the same offence. Thus when a confession made 
by one of the co-accused affecting himself and 
another co-accused is proved, the Court may take 
such confession in consideration against the co¬ 
accused as well as against the accused who made 
it. Where the co-accused, is not tried for the 
same offence as that of the accused, the state¬ 
ments made by the co-accused cannot be taken 
into account against the accused. Moreover the 
statement of the co-accused ranks lower than the 
evidence of an accomplice, because it is not made 
on oath nor is it tested by cross-examination, and 
therefore corroborative evidence is always neces¬ 
sary. (Davis, J.C. and Mehta, A.J.C.) Mewo 
Badal V. Emperor. 166 I.C. 37=9 R.S. 118= 
28 Cr.L.J. 124=1936 Cr.C. 1092=A.I R 
1936 Sind 236. 

—;—^S. Co-accused—Confession of — Ad- 

snissibility against the o//ie’r. 

A confession of a co-accused is admissible 
against another accused only if it equally impli- 
cates the confessor with his colleague in crime. 
Where, therefore, the confession of a co-accused 
does not implicate him in the murder but puts the 
blame entirely upon the other and as far as it 
implicates him, it only does so to the extent of the 
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crime of concealing the evidence of the murder, 
that part of his confession relating to the murder 
IS not admissible in evidence against the other, 
and the confession can be admitted against the 
other only so far as it relates to the concealment 
of the body and the crime committed under S. 201, 
I- P- Code. (Yoimg, CJ. and Monroe, J.) 
Mangal Singh v. Emperor. 17 Lah. 547=38 P. 
L.R. 1018=167 I.C. 861=9 R.L. 562=38 Cr. 
L.J. 472=A.I.R. 1937 Lah. 127. 

—;—rrr?* — Co-accused—Confession of — Ad^ 

missibility — Conditions. 

S. 30, Evidence Act, clearly contemplates that 
the statement of one accused admissible against 
his co-accused must be made in the same trial 
when both accused are charged with the same 
offence and it must be a confession which affects 
himself as well as his co-accused. (Davis, J.C.) 
Rtjumai. Kundanmal Emperor. 170 I.C. 746 

=38 Cr.L.J. 965=10 R.S. 72=A.I.R. 1937 Sind 
218. 

' S. ZQ—Co-accused—Confession of — Condi^ 
tions of admissibility. 

S._ 30 of the Evidence Act requires that the con¬ 
fession of a co-accused should be one affecting 
its maker, that is, it must incriminate its maker 
or it is of no value against a co-accused; but the 
law does not go so far as to require that the con¬ 
fession should claim for its maker the leading 
part in the crime. (Noor and Rowland, //.) 
Emperor v. Sadasibo Majhi. 18 Pat. 82=178 
I.C. 130=11 R.P. 215=5 B.R. 53=39 Cr.L.J. 
997=1938 P.W.N. 754=19 Pat.L.T. 801= 
A.I.R. 1939 Pat. 35. 

-S. 30— Co-accused — Confession of — Bvi^ 

dentiary value. 

Per Biswas, J. —The true effect of S. 30, Evi¬ 
dence Act, is that the Court can only treat a con¬ 
fession as lending assurance to other evidence 
against a co-accused. A conviction however on 
the confession of a co-accused alone would be 
bad in law. 38 Cal. 559, Foil. (Patterson, Nosim 
Alt and Bistvas, JJ.) Nitai Vhandra Jana v. 
Emperor. 170 I.C. 201 = 10 R.C. 98=38 Cr. 
L.J. 852=A.I.R. 1937 Cal. 433 (S.B.). 

- 1 —S. 30— Co-accused — Confession of — Evi- 

dettiiary value. 

A confession of a co-accused cannot be the main 
evidence in a case but it is the weakest possible 
kind of evidence which cannot be acted upon. 
Hence such a bare statement in the confession of 
a co-accused is not alone sufficient to justify a 
finding of guilty of so grave an offence as that 
under S. 396. (Mya Bu and Dunklcy, JJ.) Ah 

T1940 Rang.L.R. 104=185 

185=41 Cr.L.J. 129=A. 

I.R. 1939 Rang. 402. 

— ; S. 30— Co-accused — Confession of — Evi¬ 

dentiary value. 

It is not quite clear as to what is the exact 
meaning of “tainted evidence”; whether it means 
that the person giving the evidence is tainted mor¬ 
ally; or whether it means merely that he is a per¬ 
son on whose word reliance cannot be placed. As 
regards an approver, there is the fear that he is 
^ving evidence in order to save his skin and 

that he is liable to make statements 
whi<m are not true if he thinks they will be for 
his benefit. But as regards the confession of a 
co-accused, one cannot call this, tainted evidence. 
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for the same reason. A person making a con¬ 
fession does so deliberately and after having been 
warned solemnly by the Magistrate of the conse¬ 
quences of making a confession and knowledge 
that he may be convicted thereon, if he still per¬ 
sists in his purpose and makes a confession, the 
statements that he makes cannot be considered to 
be tainted statements unless it be that they are 
tainted because he is an immoral person who has 
committed a criminal offence. But all immoral 
persons are not necessarily and always liars. But 
it is not to be supposed that because the confes¬ 
sion is admissible, therefore, it must be believed. 
In such case it has to be considered whether the 
confession is a true one, whether there are any 
circumstances which suggest that it is false or 
that some of the statements made therein are also 
false. The Court may take the confession of a 
co-accused person into consideration against the 
other co-accused; that is to say, the Court can 
only treat a confession as lending assurance to 
other evidence against a co-accused. {Mackney, 
r.y Nca Mya V. Emperor. 1938 Rang.L.R. 30 
= 174 I.C. 947=39 Cr.L.J. 481=10 R.R. 449= 
A.I.R. 1938 Rang. 92. 

-;—S. 30— Co-accxised—Confession of — Evi¬ 
dentiary value. 

The evidential value of a confession made by 
a co-accused is not very high. But the confes¬ 
sion receives confirmation when it leads to the 
arrest and identification of the other accused. 
(Skemp and Beckett, //.) Ishar Singh v. Em¬ 
peror. I.L.R. (1939) Lah. 67=41 P.L.R. 
424. 

-S. 30— Co-accused — Confession of — If 

evidence against other accused. 

A confession made by a co-accused can only 
be taken into consideration against the other ac¬ 
cused under S. 30 of the Evidence Act, but such 
confession cannot take the place of evidence, and 
is not evidence, against the other accused. {Pand- 
rang Row, /.) Ramaswamy Goundan v. Em¬ 
peror. 177 I.C. 494=39 Cr.L.J. 894=11 R.M. 
330=1938 M.W.N. 577=1938 M.Cr.C. 67=47 
L.W. 139=A.I.R. 1938 Mad. 675. 

-S. 30— Co-accused—Confession of — Suffi¬ 
ciency to hase conviction — Corroboration—Nature 
and extent of. 

The confession of a co-accused uncorroborated 
by any other evidence is not alone sufficient to 
support a conviction. But there is no warrant for 
holding that when a conviction is sought to be 
based on tlic confession of a co-accused together 
with corroborative evidence such corroborative 
evidence cannot be used unless it is sufficient, if 
believed, itself to support a conviction. But the 
rule that has to be accepted, at least as one of 
prudence if not of law, is that against a co¬ 
accused a confession can carry no weight unless 
it is substantially corroborated by good evidence 
from other sources. (Noor and Rowland, JJ.) 
Emperor v. Sadasibo Majiii. 18 Pat. 82=11 R. 
P. 215=178 I.C. 130=5 B.R. 53=39 Cr.L.J. 
997=1938 P.W.N. 754=19 Pat.L.T. 801= 
A.I.R. 1939 Pat. 35. 

-S. 30— Co-accused — Confession of — Use 

against other accused — Extent. 

A confession by an accused may be taken into 
consideration as against a co-accused under S. 30 
of the Evidence Act. It does not stand on the 
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same level as substantive evidence but it may be 
used to supplement the substantive evidence. 
{Niyogi and Pollock, JJ.) Baliram Singh v. 
Emperor, 184 I.C. 274=12 R.N. 106=40 Cr.L. 
J. 937=1939 N.L.J. 442=A.I.R. 1939 Nag. 
295. 

■’ ” —^S. 30— Co-accused—Confession of—Use of 
—LiujtVj. 

When the substantive evidence is not sufficient 
to establish a prima facie case against the accused 
it is not permissible to use the confession of a co¬ 
accused under S. 30 of the Evidence Act, as if it 
were itself substantive evidence, which it is not. 
It may only be taken to lend assurance to any 
relevant evidence bearing on the accused’s com¬ 
plicity in the crime. It can in no case be used to 
fill up the gap in the prosecution evidence. 
{Niyogi, J.) Maroti Jago v. Crown. 188 I.C. 
146=12 R.N. 333=41 Cr.L.J. 553=1940 N.L. 
J. 210=A.I.R. 1940 Nag. 230. 

-S. 30— Co-accused—Use of his statement. 

The statement of a co-accused made in his own 
interest cannot be used by the prosecution as sub¬ 
stantive evidence to prove the offence against the 
other accused. {Naxiavutty, J.) Ashiq Ali v. 
Emperor. 1936 O.W.N. 671. 

———S. 30—Co accused—Confession of, who is 
dead—Admissibility. See Evidence Act, S. 10, 
A.I.R. 1938 Sind 94. 

-S. 30— Confession — Admissibility against 

co-accused—Conditions of. 

Under S. 30 of the Evidence Act in order that 
a confession may be used against a co-accused, it 
is necessary that the admission or confession 
implicates the maker of the confession to the same 
extent as it implicates the co-accused. The con¬ 
fession must implicate the confessing person sub¬ 
stantially to the same extent, as it implicates the 
person against whom it is to be used, in the com¬ 
mission of the offence for which they are both 
being jointly tried. (IVadia, J.) Emperor v. 
Bhacwandas Bisesar. 42 Bom.L.R. 938. 

—;—S. 30— Confession by accused before in¬ 
quiring Magistrate and implicating co-accused— 
Admissibility against co-accused and evidentiary 
value of. 

A confession made by an accused in the dock 
before the inquiring Magistrate in the presence 
of his co-accused implicating himself and the co¬ 
accused in the offence charged and after due 
warning by the Magistrate is admissible against 
his co-accused. Not only may that confession be 
taken into consideration, but it has considerable 
probative value. {Burn and Stodart, JJ.) Em¬ 
peror V. Velu Naicken. 184 I.C. 302=12 R. 
M. 431=40 Cr.L.J. 913=50 L.W. 920=1939 
M.Cr.C. 90=1939 M.W.N. 611=A.I.R. 1939 
Mad. 737=(1939) 2 M.L.J. 202. 

-S. ZO—Confession of accused falling under 

S. 27— Admissibility and use of agaitist co-accused 
—Absence of sufficient independent evidence — 
Effect. 

A confession by a co-accused may be taken into 
consideration against another accused; confes¬ 
sional statements under S. 27 of the Evidence Act 
come within the terms of S. 30. But there must 
be admissible evidence to point to the co-accused's 
guilt. In assessing the probative value of the evi¬ 
dence, a co-accused's confession may be taken 
into consideration. But where the evidence 
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against the co-accused is only that he was in the 
company of the other accused before the crime 
and after the crime, there is no sufficient basis to 
convict him. {Burn and Mockett, JJ.) Rami 
Reddi, In re. 1940 M.W.N. 1045=52 L.W. 
420 (2). 

—-— 7 -;S. 30— Confession of co-accused — Ad¬ 

missibility and value of as agaittst other accused. 

The confessions of a co-accused implicating his 
co-accused in the crime are of less evidentiary 
value than the testimony of an accomplice be¬ 
cause the man in the dock cannot be cross-examin¬ 
ed. They can only be taken into consideration 
under S. 30 of the Evidence Act along with such 
other evidence as there may be. While such a 
confession may help the Court to decide whether 
the other evidence is or is not credible, it cannot 
supply the place of positive evidence regarding 
the commission of the crime. {Burn and Laksh- 
mana Rao, JJ.) Karuppan Chetttar v. Emperor. 
52 L.W. 258=1940 M.W.N. 767. 

- - S. 30 and Cr. P. Code (V of 1898), S. 

342— 'Confession' in S. 30, meaning of—If can 
refer to confessions during examination under 
S. 342, Cr. P. Code—Such confessional statemetits, 
if can be used against the co-accused. 

The word ‘confession’ used in S. 30 of the Evi¬ 
dence Act clearly means such a confession* as is 
required to be proved at the trial as a part of the 
prosecution evidence. It cannot therefore signify 
any matter which comes on the record at the end 
of the prosecution evidence, namely, answers to 
questions put under S. 342, Cr. P. Code. Hence 
the statement made by a co-accused confessing 
partially or wholly, his guilt when examined under 
S. 342, Cr. P. Code, cannot be taken into con¬ 
sideration under S. 30, Evidence Act, against the 
other accused. {Niyogi and Gruer, JJ.) Sumitra 
r. Emperor. 190 I.C. 273=1940 N.L.J. 343 
=A.I.R. 1940 Nag. 287. 

— ' ■ S. 30— Construction and Scope — Confes¬ 
sion of co-accused—If evidence—Conviction based 
on — Legality—Evidettee of accomplice — Distinc¬ 
tion. 

It is a fallacy to say that the confession of a co¬ 
accused can be dealt with on the same basis as the 
evidence of an accomplice. One cannot take the 
confession of a co-accused as the basis of the 
prosecution case in the same way as the evidence 
of an accomplice. The evidence of an accom¬ 
plice is given on oath, and the witness is subject 
to cross-examination. S. 133 of the Evidence Act 
shows that a conviction based on the uncorrobo¬ 
rated evidence of an accomplice is not bad in law, 
although in practice the Courts in India refuse to j 
convict on such evidence. S. 30 of the Evidence . 
Act, the language of which is very guarded does 
not say that the confession of a co-accused is to i 
be treated as evidence against any one except the , 
confessing party. All it says is that the confes¬ 
sion may be traken into consideration. It is one ( 
relevant fact which the Court has to consider. 
But the confession is not strictly evidence against 
a co-accuscd, and a conviction based solely on the 
confession of a co-accused would be bad in law. 
The confession of a co-accused is not evidence at 
all as defined by S. 3 of the Evidence Act. {Beau¬ 
mont, C.J. and Wassoodew, J.) Emperor v. 
Laxman Jairam. 166 I.C. 569=9 R.B. 239=38 
Bom.L.R. 1122=A.I.R. 1937 Bom. 31. 


EVIDENCE ACT (1872), S. 30. 

-S. 80— Joint trial of two persons one for 

rape and other for abduction—Confession of 
one—If admissible against other. 

When two persons are jointly tried, one for the 
offence of a rape of a girl and tho other for the 
abduction of that girl, they are not tried for 
the same offence. Consequently a confession 
made by one of them affecting Wmself and the 
other is not admissible in evidence against the 
other under S. 30 of tho Evidence Act. {Derby¬ 
shire, C.J. and Mukhcrjea, J.) Naresh Cilvn- 
DRA V. Emperor. 176 I.C. 560=39 Cr.L.J. 723 = 
11 R.C. 125=42 C.W.N. 814=A.I.R. 1938 Cal. 
479, 

-S. 30— Itetraoted confession — Admissibility^ 

against oo-aocused — Corroboration—Buie as to. 

A retracted confession of a co-accused is ad¬ 
missible in evidence against his co-accused; but 
the rule of prudence is to seek corroboration 
before a conviction is based on it. What the 
nature of tho corroboration should be will depend 
on tho facts of each particular case. {Varma 
and Bowland, JJ.) Emperor v. M.vnoru Kisan. 
16 Pat. 612 = 19 Pat.L.T. 104=1938 P.W.N. 25= 

4 B.R. 284 = 173 I.C. 507 = 39 Cr.I*.J. 326 = 10 
R.P. 418 = A.LR. 1938 Pat. 108. 

- S. 30— Eetracied confession of co-accuscd 

—Admissibility ami use of—himits to—Duty of 
Judge to explain section to jury. 

It is not the law that the <;onfe8sion of one 
accused can never be used against his fellow- 
accused if it has been retracted by tho accused 
who made it. If the Court is convinced that the 
confession was made valuntarily at the time it 
was made, then it can bo used against tho accused 
who made it, and, so far as tho law allows it, it 
can also bo used against tho other accused who 
are implicated in it. No such confession can ever 
bo evidence of any kind against tho other accus¬ 
ed. If there is evidence against the other accused 
concerned, then the confession may, if the Court 
thinks fit, be taken into consideration as a reason 
for believing tho truth of that evidence, but noth¬ 
ing supplied In tho confession alone can bo used 
as evidence against the accused who has not made 
it. A Sessions Judge, while charging the jury 
as to the effect of a confession should explain tho 
provisions of S. 30 of the Evidence Act to the 
jury. {Abdul Ghani and Singaravelu Mudaliar, 
JJ.) Setty, In re. 17 Mys.L.J. 238. 

- S. 30— Betraoted confession of oo-accused 

implicating co-accuscd and not implicating himself 
— Admissibility. 

A re-tracted confession by one of two accused 
persons charged of the offence of murder, about 
taking part in the disposal of the dead ^bodyr 
which does not implicate tho maker of the con¬ 
fession in anything which precetled the death can¬ 
not be taken into consideration against his co¬ 
accused. {Pandrang Bow, J.) Govindu Subba- 
R.UIAYYA, In re, 45 L.W. 93=1937 M.W.N. 178 
= 169 LC. 372 = 38 Cr.LJ. 753 = 10 R.M. 19 = 
1937 M.Cr.C. 81 = A.I.R. 1937 Mad. 321 = (1937) 

1 M.L.J. 750. 

-;—S. 30— Betracted confession — Use of 

against co-accused. 

W here there is no evidence at all except the 
retracted confession of a co-accused an accused 
cannot be convicted on the basis of the retracted 
confession of his co-accused. But when there is 
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I 

•considerable circumstantial evidence connecting 
the accused with the crime charged, the Court is ■ 
entitled to use the confession of a co-accused to ' 
remove any doubts that might still linger in i 
its mind. {Mockett and Horwill, JJ.) Muneyya. 
In re. I.L.R. (1938) Mad. 348=173 LC. 1001 = 
10 R.M. 643=39 Cr.L.J. 390 = 1937 M.Cr.C. 189 
= 1937 M.W.N. 537 = 46 L.W. 144=A.I.R. 1937 
Mad. 755. 

-S. 30— Hetracied confession of co-accused 

—Value of. 

The general rule of English law and the ruld 
^^hich prevailed in India before the passing of the 
Evidence Act was that the confession of an ac¬ 
cused person was only evidence against himself 
and could not be used against others. S. 30 of 
the Evidence Act is an exception to this rule. 
The weakness of the guarantee afforded by self¬ 
implication and the dangerous and the exceptional 
character of the evidence require that this section 
should be construed very strictly; and where the 
guarantee afforded by self-implication is rendered 
nugatory by the confessing accused himself re¬ 
tracting his confession and denying the truth of 
the statements made therein, then little or no 
reliance can be placed upon such a retracted 
confession so far as the co-accused are concerned. 
The Court could not legitimately apply rules of 
prudence which relate to the sworn testimony of 
an accomplice or approver to the retracted con¬ 
fession of a confessing prisoner, and by means 
cf the application of these rules impliedly make 
that retracted confession substantive evidence 
against the persons accused along with the con¬ 
fessing prisoner. {King, CJ. and Nanmutty, J.) 
Baboo Singh v. Emperor. 11 Luck. 662 = 169 
I.C. 875 = 37 Cr.L.J. 163 = 8 R.O. 212 = 1936 O. 
W.N. 64=1936 O.L.R. 5 = 1936 Cr.C. 274 = A.LR. 
1936 Oudh 156. 

-S. 30— detracted confession — Value of, 

■agai/nst co-accused. 

A retracted confession may be valuable evidence 
against the accused making the confession but it 
is of very little value against a co-accused. 
{Ahdul Rashid, J.) Sinoha v. Emperor. 174 
XC. 849 (1)=39 Cr.L.J. 491 = 10 R.L. 619 = 40 
T.L.R. 68 = A.I.R. 1938 Lab. 262. 

-S. 30— Retracted exculpatory confession — 

Admissibility against co-acoused. 

A confession by an accused of an exculpatory 
nature and subsequently retracted cannot be used 
against a co-accused thougli it may bo admissible 
419 against himself. {Mohammad Noor and Var- 
ma, JJ.) Emperor v. Ramsidh Rai. 176 I.C. 
530 = 39 Cr.L.J. 725=11 R.P. 79 = 4 B.R. 724= 
1938 P.W.N. 559 = A.I.R. 1938 Pat 352. 

-S. 30— Scope — Joint trial of two persons — 

Death of one after making confession — Admu^si- 
hility of confession—Conviction based on — Sus¬ 
tainability. 

J WJIS put on his trial along with L; the trial 
proceeded for some time and about six months be¬ 
fore the delivery of judgment, when the trial had 
lirocecded for more than a year or about a year J 
<lie<l; before his death, his confession had been 
put on tlio record. 

Ilfdd, that the confession made by J though it 
might bo admissible in evidence and could be used 
against L, could only bo used for purposes of 
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corroborating the other ervidence which was on the 
record. But it could not be used as substantive 
evidence by itself. 

Henderson, J .—When the confession is used in 
a way not warranted by S. 30 of the Evidence 
Act, and when the evidence apart from the con¬ 
fession is insufficient to prove the guilt of L, the 
conviction based on the confession cannot be sup¬ 
ported. {Henderson and R.C. Mitter, JJ.) Ram 
Sarup Singh v. Emperor. 167 I.C. 162=9 R.C. 
652 = 38 Cr.L.J. 339 = 41 C.W.N. 183 = A.I.R. 1937 



-S. 30— Statement of accused taken under 

i S. 164, Cr. P. Code — Ad7nissibility against co- 
I accused. 

A statement of an accused person taken under 
S. 164, Cr. P. Code does not amount to confes¬ 
sion as contemplated by S. 30, Evidence Act so as 
to be used against a co-accused as evidence, un¬ 
less the person making the statement incriminates 
himself. Such a confession to be used against a 
co-accused must be an unreserved confession of 
his own guilt implicating at the same time the 
person against whom it is sought to be used. 
The reason is that an admission of one^s own 
guilt operates as a sort of sanction, wliich to some 
extent, takes the place of oath, and so affords 
some guarantee that the whole statement is true. 
{Natcal Kishore, C.J. and Ranjitmal, J.) Sark^vr 
V. POONAMSINGH. 1939 M.L.R. 19 (Cr.). 

-S. 30— Statement of co-accused — Admissibi¬ 
lity. 

Tlie statement of an accused person which does 
not amount to a confession cannot be used against 
his co-accused. {Blacker, J.) Amar Nath v. Em¬ 
peror. 42 P.L.R. 378. 

-S. 31 and Agra Tenancy Act (1926), 

S. 44— Admissions — Value of — Admission of ten¬ 
ant's status—If bars suit under S. 44 of Agra 
Tenancy Act. 

Admissions under S. 31 of the Evidences Act are 
no doubt, not conclusive proof of the matters ad¬ 
mitted, but they may operate as estoppels. Where 
in proceeding under S. 106 of the Agra Tenancy 
Act the landholder has admitted the status of the 
tenants, it would bar a suit under S. 44 against 
the same tenants. {Mehta, J.M.) Shard Ma- 
HESH Prasad Singh Shah v. Raja Ram. 1939 
R.D. 299=1939 A.W.R. (B.R.) 253. 

—I-S. Z\—Admissions — Value — Bona fide 

mistake — Correction — Permissibility. 

Admissions are not conclusive proof, and though 
they may operate as estoppel, it is open to a party 
to correct an admission made by him if it is shown 
to have been made under a bona fide mistake and 
has not caused any prejudice to the other side. 
{IVeston.) Moti Lal v. Lachmi Narain. 1937 
A.M.L.J. 86. 

-S. 31— Admissions by party — How far 

binding. 

An admission made by a party is not binding on 
him and its only effect is to shift the burden as 
against Iiim. He is at liberty to prove that his 
admission was mistaken or untrue and is not 
estopped or concluded by it unless another person 
has been induced by it to alter his condition. (5*. 
K. Chose and Patterson, JJ.) Brojendra Mohan 
Moitra V. Maharaja Srish Chandra Nandi. 67 
C.L.J. 495. 
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•S. 31— Interpretation of. 


What^ S. 31 of the Evidence Act means is that 
an admission, unless it amounts to an estoppel, is 
not conclusive as against the maker, as it is open 
to him to prove that it -was made under a mistake 
of law or fact or that it was made under threat 
or inducement. {Ba U. J.) The King v. Saw 
Min. 1939 Rang.L.R. 97=182 I.C. 705=40 
Cr.L.J. 691=12 R.R. 25=A.I.R. 1939 Rang. 
219. 

--S. 32— Admission of statement as to age — 

Depositions and Registrar's endorsements as to 
age — Presumption. 

Where the age of a witness is given in the 
paper containing the deposition of the witness and 
appears to have been recorded by the presiding 
officer, there is no reason either to presume that 
the presiding officer instead of following the 
obvious, and usual course of asking the witness’s 
age should have put down the age merely by 
guesswork. Similarly the entries in the registra¬ 
tion endorsements are made by the Sub-Registrar 
himself and the presumption is that he also would 
follow the obvious and correct course of asking 
persons their age instead of guessing it. (Hamil¬ 
ton, J.) Jadunath Singh v. Bisheshar Singh. 
178 I.C. 950=1938 O.W.N. 1267=1939 O A 2 

r^'9' 127=1938 O.L.R. 527=A.I.R. 
1939 Oudh 17. 

S. 32—Applicability—Statement of person 
not proved to be dead—Admissibilitv. See Evi¬ 
dent Act, Ss. 8 and 32. 40 P.L.R.J., & 

JK.* 1 • 

--S. 32—Construction—'IVritten statemetit 

by person who is dead"—Meaning of. 

The wording of S. 32 must be construed strict¬ 
ly. The expression “written statement made by 
a person who is dead” means that the written 
statement must have been actually made by the 
deceased person. A person may make a written 
statement either by writing it out himself or by 
dictating it to somebody else. Usually a person 
who is in immediate expectation of death is too 
feeble to be able to write out his statement him- 
^If, but if any written statement is produced in 
Court purporting to have been made by a person 
who is dead, it mst be shown, if that person did 
not write that statement, that he himself dictated 
the statement, and that he did not make the state¬ 
ment in answer to any questions (except such a 

you please state what it is you 
wish to be written down?”) and there must be 

co^^eSv^^VK^^^*'^H has been taken down 

irto showVb^? H to establish this 

ove?tA the dictated statement was read 

S ,=■ si V-' 

Emperor. 160 I.C 597—^7 r^ t t ^ 

pans of 

ration, ^ vtettm to 7Hake decla- 

haemorrhage occasioneH lungs and profuse 
great deaI®of^£c& 

the victim becomes >s that 

minutes incapable of making‘°any C^decl^T- 
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tion. (Young, C.J. and Monroe, J.) Anant Ram 
Maya Ram v. Emperor. 174 I.C. 989=10 R.L. 
653=39 Cr.L.J. 512=A.I.R. 1938 Lah. 262. 

-;-S. 32— Dying declaration — Wound Pune- 

turxng liver, lung and stotnach—Capacity of victiin 
to make declaration. 

Where a deceased received a spear wound which 
penetrated the chest wall on the right side, went 
through the ribs, through the diaphragm, penet¬ 
rated the right lobe of the liver, completely penet¬ 
rated the whole liver and came out of the left 
lobe of the liver and then went through the 
stomach and finally through the ribs on the left 
side of the chest and through the chest wall. 

HWd, that there was great difficulty in believing 
tnst the Gcccssed could possibly have lived for 
two hours after receiving an injury of this des- 
mption, much less could have been conscious. 
1 he probability of his ever living to make a dying 
declaration two hours later was too remote to be 
^nsidered. (Young, C.J. and Monroe, J.) Dha- 
Ram Singh v. Emperor. 174 I.C. 973=10 R.L. 
651=39 Cr.L.J. 508=A.I.R. 1938 Lah. 268. 

———S. 32— Oral evidence of verbal statements 
■—Admxsstbility—Witness interested in result of 

lUigatiOfu 

S. 32 of the Evidence Act speaks of statements 
both written and verbal, and a Court cannot re¬ 
fuse to admit oral evidence of a verbal statement 
which fulfils the requirements of the section, 
merely because the evidence offered is the testi¬ 
mony of a witness who is interested in the result 
of the litigation. (Khundkar, J.) Sisir Kumar 
bisiR Kumar Saha v. Jogneswar Saha 42 C. 
W.N. 359. 

— —S. 32— Scope—Will by Hindu—Statement 
that hxs son is separate from him—Self serving 

Statement-Admissibility to prove division in 
status. 

, A statement by a deceased Hindu in his will, 
m his own favour, is not admissible under the 
Evidence Act for the purpose of showing that 
Uiere was a severance of the joint family tie 
between him and his son. Such a statement cannot 
be brought within the provisions of any of the 
c auses enumerated in S. 32, Evidence Act. (Rup- 
chand Bxlaraxn, and Haveliwala, A.J.Cs.) Man- 

PAniBAi. 167 I.C. 444 
=9 R.S. 19^3j=A.I.R. 1936 Sind 217. 

S. 32 —Statement by murdered person 
nxotxve for 7nurder—Evidence of — Admissi- 

btlxty. 

Statements made by a murdered person prior to 
the murder as to the accused’s motive are not 
^ateraents falling under S. 32 of the Evidence 
1 .evidence of such statements is not 

^^l*^^ssible in evidence to prove the motive for 
the murder. (Buni and Vetxkaiaratnana Rao, JJ.) 
Vee^nkutti Haji V. Emperor. 177 I.C. 808= 

11 R.M. 387=39 Cr.L.J. 947=48 L.W. 615= 
1938 M.W.N. 868=(1938) 2 M.L.J. 618. 

— -S. 32 (I)—Applicability—Admission of 

dymg declaration—Method of proof. 


The dying declarations of a deceased person are 
admissible under S. 32 (1) of the Evidence Act 
The only satisfactory and reliable way of proving 

declaration of a deceased person is to 
let the person who recorded it or in whose pres^ce 
It was recorded directly prove the writing itself 
Otherwise the proceedings would be reduced to 
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a farce. No human being can be expected to 
remember word for word what he had written 
long ago and either the witness will have to learn 
the evidence by heart before he enters the witness- 
box or no dying declaration could be proved in 
a satisfactory manner at all. (Altnond, J.C, and 
Mir Ahmad, J.) Hanif Gul v. Emperor. 176 
I.C. 471=11 R.Pesh, 9=39 Cr.LJ. 744=A.I.R. 
1938 Pesh. 33. 

-S. 32 (1)— Applicability—Siatement by 

deceased to Police about attack by accused which 
caused death—Subseqent dying declaration recor¬ 
ded by Magistrate to same effect—Admissibility 
—Reference to motive of assailant—If inadmissi¬ 
ble—Proof of statement by police officer and 
Mag is tra t e—Sufficien cy. 

The deceased who was attacked by the accused 
and received several injuries, was taken to the 
police-station where he himself laid the first 
information on which the prosecution was insti¬ 
tuted. He was then removed to the hospital where 
he died the same night. When his condition 
became critical, a Magistrate came and took his 
statement as a dying declaration in which he 
named the accused as his assailants. The dying 
declaration was to this effect: “The accused 
assaulted me on account of enmity caused by my 
acting as a wizard.” The Sub-Inspector who 
recorded the statement of the deceased was exa¬ 
mined at the trial and stated that he took down 
the first information report in the own words of 
the deceased in the presence of two attesting wit¬ 
nesses who also signed the first information. The 
Magistrate who recorded the dying declaration was 
also examined and stated that the deceased was 
in his senses, and that he read over the statement 
to the deceased who admitted to be correct. 

Held, (1) that the statements of the deceased 
were a statement as to the circumstances of the 
transaction which ended in his death within the 
meaning of S. 32 (1) of the Evidence Act, and 
that the fact that the deceased referred to the 
enmity caused by his acting as a wizard as a 
motive for the attack did not make it anything 
other than such statements or render the same 
inadmissible; (2) that the evidence of the Sub- 
Inspector and the Magistrate amounted to sufficient 
attestation and proof of the statement to make it 
admissible under S. 32, Evidence Act. 

Held, further, it is not the law that the written 
record cannot be used at all, but that it is not 
to be used without first examining as a witness 
the person who made the statement. {Varma and 
Rowland, JJ.) Emperor v. Somra Bhuian. 16 
Pat. 593=173 I.C. 499=10 R.P. 421=39 Cr.L. 
J. 332=4 B.R. 281 = 19 P.L.T. 86=1937 P.W.N. 
897=A.I.R. 1938 Pat. 52. 

——S. 32 (1)— ^'Circumstances of the transac¬ 
tion"—Meaning of—Admissibility of statement — 
Condition of. 

statement falling under S. 32 (1) of the Evi¬ 
dence Act may be made before the cause of death 
has arisen or before the deceased has any reason 
to anticipate being killed. A statement by the 
deceased that he is proceeding to the spot where 
in fact he was killed later, or as to his reasons 
for so proceeding or that he had been invited by 
a particular person to meet him, or that he was 
going to such person would each of them be 
circumstances of the transaction, and would be so 
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whether the person was unknown, or was not the 
person accused. Such a statement might indeed 
be exculpatory of the person accused. The "cir¬ 
cumstances of the transaction” must have some 
proximate relation to the actual occurrence, though 
as for instance, in a case of prolonged poisoning, 
thej’ may be related to dates at a considerable 
distance from the date of the actual fatal dose. 
The “circumstances” are of the transaction which 
resulted in the death of the declarant; it is not 
necessary that there should be a known transac¬ 
tion other than that the death of the declarant has 
ultimately been caused, the condition of the 
admissibility of the eA'idencc-bcing.ihat “the cause 
of [the declarant's! death'cofAbs-^iiUd question.” 
{Lord Atkin.) N.\rayanys\vami v. Emperor. 
66 I.A. 66=1.L.R. (1939) Kar. 123=18 Pat. 
234=1939 AlI.E.R. 396=43 C.W.N. 473=1939 
A.W.R. (P.C.) 35=49 L.W. 349=180 I.C. 1= 
1939 O.W.N. 282=1939 A.Cr.C. 49=1939 
M.W.N. 185=1939 OL.R. 134=1939 P.W.N. 
205=20 Pat.L.T. 265=1939 A.L.J. 298=69 C.L. 
J. 273=41 P.L.R. 272=5 B.R. 449=40 Cr.L.J. 
364=41 Bom.L.R. 428=11 R.P.C. 166=6 Cut. 
L.T. 25 (P.C.) = 1939 M.Cr.C. 114=A.I.R. 
1939 P.C. 47=(1939) 1 M.L.J. 756 (P.C.). 
-S. 32 (1)— Dying declaration — Admissi¬ 
bility—Extent of —‘ 'Transaction ' *. 

The dying declaration made by the deceased to 
the village Magistrate within two hours of the 
offence was as follows: 4 caught hold of my 

senior son P (deceased). A 2 and A 1 cut P with 
an aruval and stabbed him in the thigh with a 
spear. When I shouted, P, son of V S (an ab¬ 
sconding member of the accused party) and A 10, 
cut with an aruval and stabbed with a spear on 
the head and pushed me down. ” 

Held, that the whole of the statement and not 
merely the last sentence which explained the im¬ 
mediate cause of the speaker’s death, was admis¬ 
sible and could be used under S. 32 (1) of the 
Evidence Act, because the whole of it related to 
one transaction resulting in his death within the 
meaning of S. 32 (1) ; consequently the whole of 
it was admissible in evidence against all persons 
mentioned therein. (Horwill, J.) Raman Servai 
V. Emperor. 1937 M.W.N. 333. 

-S. 32 (1)—Dyi«fir declaration — Admissibi¬ 
lity against all concerned in transaction. 

Statement by deceased as to the cause of his 
death are admissible, not only as against the per¬ 
son who actually caused the death of the depo¬ 
nent, but also against other persons concerned in 
the transaction which resulted in the deponent’s 
death, in cases in which the cause of that per¬ 
son's death comes into question. 35 I.C. 998 
and 2 Weir 750, foil. (Mosely and Ba U. JJ.) 
Nga Hla Din v. Emperor. 162 I.C. 491=8 R. 
R. 569=37 Cr.L.J. 621=1936 Cr.C. 347=A. 
I.R. 1936 Rang. 187. 

-S. 32 (1)—Dying declaration—Answers 

by deceased in the form of signs and gestures in 
answer to questions put to him—Admissibility. 
See Evidence Act, Ss. 8 and 32 (1) . 38 Bom.L, 
R. 818. 

-S. 32 (1)— Dying declaration — Conviction 

if can be based on. 

It is of course a fact that for an accused person 
to be convicted on a dying deposition alone the 
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Court must be quite satisfied that the dying depo¬ 
sition bears all the marks of truth, and it must be 
examined with care remembering that the state¬ 
ment is an ex parte statement, made as a rule in 
the absence of the accused without the accused hav¬ 
ing any chance of cross-examining the person who 
made it; but where the Court is satisfied that the 
man who made the dying deposition had a good 
opportunity of recognizing the person who attack¬ 
ed him, that he did recognize him, and that he was 
telling the truth when he made his dying depo¬ 
sition. a conviction can be passed solely on such 
confession. (Bnnulev nd Moselv, JJ.) The King 

■ Maung Po Thi. 176 I.C. *683=11 R.R. 72 
39 Cr.L.J. 771=A.I.R. 1938 Rang. 282. 

-S. 32 (1)— Dying declaration — Corrobora¬ 
tion—Necessity for—Nature of corroboration. 

It is a well-accepted practice that dying decla¬ 
rations should be corroborated in material parti- 
culars and by independent testimony. (Mockett 
and Knshnaswami Aiyongar, JJ.) Ramamurthy 
V. Emperor. 1940 M.W.N. 163. 


Ss. 32 (1), 159 and 160— Dying declara¬ 
tion—Proof of. 

Statements made by a person who is dead must 
oe proved whether they are written statements or 
\^rbal statements. If they are verbal statements, 
the persons who heard the deceased make the ver¬ 
bal statements must be examined on oatli as wit¬ 
nesses, and if a person at the time made a record 
of the deceased *s statement he may refresh his 
mernory by referring thereto (S. 159. Evidence 
Act) or if he has no specific recollection of the 
statements made he may, under S. 160, Evidence 
Act, testify to facts mentioned in the document 
if he is sure that the facts were correctly record- 

In the latter case the witness must 
still depose by reference to the document as to 
what the deceased said. It is not necessary for 
the ^yltness to read out his statement and for the 
A^gistrate to record what the witness reads out 
The witness may be said to testify to the facts 
mentioned in the document if he produces the 
document and swears that all that is written there¬ 
in was actually stated by the deceased. If the 
document is thus put on record it does not be- 
■come m the strict sense substantive evidence, but 
It forms part of the testimony of the witness who 
recorded it. If the statement to be proved is a 

"lade by a person who is dead, 
mJrl proved that such statement was 

so made by the person who is dead. In that case 
of course the written statement itself becomes 

A “dying deposition” comes 
on the record under S 160 and not as a written 
statement made by a deceased under S. 32 (n 
(Ro U and Mackney. JJ.) Nga Mya Da v. EmI 

402—1936 Cr.C. 41=A.I.R. 1936 Rang. 42. 

— —S. Z2 i\)^Dyxng declaration—Recording 
of—Asking of relevant questions—Desirability 

waiting to be operated 
on should not be subjected to any thing^hke a 

third degree cross-examination by the Magistrate 
who records his dying deposition; but the Magis¬ 
trate should not content himself with mefelv 
recording the statement made by the ini.ireH 

he should ask him such simple^uestllins as may 
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occur to his mind in order that the dying depo¬ 
sition may be an account of some value. {Bagu- 
ley and Moscly, JJ.) The King v. Maung Po 
Thi. 176 I.C. 683=11 R.R. 72=39 Cr.L.J. 
771—A.I.R. 1938 Rang. 282. 

--S. 32 (1)— Dying declaration—Sufficiency 

for conviction. 

There are many cases in which it is quite safe 
to convict on a dying deposition, but these arc 
cases in which there is absolutely no doubt that 
the deceased had a good opportunity of knowing 
who the assailant was and could not have been 
mistaken, and at the same time there is no possi¬ 
ble reason why he should be falsely accusing the 
alleged assailant; but where the recognition though 
possible was difficult under the circumstances, it 
is not quite safe to convict merely on dying depo- 
, sition or assertions and denunciations by the de¬ 
ceased. (Myo Bu and Baguley, JJ.) Nga Po Si 
Emperor. 164 I.C. 139=9 R.R. 63=37 Cr 

L.J. 990=1936 Cr.C. 696=A.I.R. 1936 
Rang. 324. 

—S. 32 (1)— Dying declaration—Value— 
Preference over first information report. 

It is safer to rely on the dying declaration 
rather than on the first information report, for a 
great sanctity is attached to the former as it is ex¬ 
pected that the person who is on the verge of 
death will tell the truth. {Thomas. C.J. and Zia- 
ul-Hasan, J.) Ram Damodar v. Emperor 178 I 
C. 348=11 R.O. 106=1938 O.W N 1103= 
1938 A Cr c. 143=1938 O.A. 924=1938 A 
^ ^ ) 108=1938 O.L.R. 483=40 Cr.' 

L.J. 38=A.I R.J939 Oudh. 33. 

S. 32 (1)— Dying declaration—Value of — 
Statement untrue in part—If ground for discard- 
— Corroboration — Necessity. 

which comes under S. 32 

if ? • point of view 

of admissibility, should not be put on a different 

footing from any other piece of evidence, so far 

as the appraisement of its evidentiary value is 

always a question of fact as to 
whether it should be relied upon or not. Merely 
because a part of the statement is untrue, it docs 

declaration 

also should be discarded and disbelieved. If a 

1 V-'*" that a part of it is concocted, it 
would decline to believe the rest of it without 

the jury is not 

lebarred from acceptmg the rest. 

Cunltffe, J. Declarations of this t>'pe ought to 
be corroborated. (Cuniffe and HeiiZrson JJ ) 

1 Cal""4T5=lT6llXR• C • 

nig^A I^R~lLfi *377=1936 Cr.C. 

for hntlur, ^ U) Dyin^ declaration—Value of 

fn tlio nient made by a person who is dead as 
standine^^h^af evidence notwith- 

death whin «xpectation of 

no? necessarnt ^ statement does 

Dossifile require corroboration. It is not 

P ' 1 ® to lay down any hard and fast rule ac 

hr- " ^ .^ying declaration should be accented 

but n ®ther facts and the circumstances 

but .£ the Court, after taking everything into con- 
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sideration, is convinced that the statement is true, 
it is its duty to convict notwithstanding that there 
is no corroboration in the true sense. The Court 
must, of course, be fully convinced of the truth 
of the statement. {Leach, C.JLakshmana Rao 
and Krishnaswami Ayyangar, JJ.) Guruswami 
Thevar. In re. I.L.R. (1940) Mad. 158=187 
I.C. 280=12 R.M. 720=41 Cr.L.J. 437=51 
L.W. 65=1940 M.W.N. 81=A.I.R. 1940 
Mad. 196=(1940) 1 M.L.J. 124 (F.B.). 

■ S. 32 (1)—Dytw^ declaration by signs of 
hand and head—Duty of officer recording. 

Where a victim, in a serious condition, is unable 
to speak, on being questioned regarding as¬ 
sailants, makes a dying declaration by signs of 
hand and head only, the person recording the dy¬ 
ing declaration in order that the same may be ad¬ 
missible in evidence must record the precise nature 
of the signs which the injured person is stated 
to have made. It is not his function to record 
merely his interpretation of the signs, which 
should be left to the tribunal. {Courtney-Terrell, 
C.J. and Manohar Lall, /.) Darpan Potdarin 
V. Emperor. 173 I.C. 833=4 B.R. 342=1938 
P.W.N. 266=10 R.P. 456=39 Cr.L.J. 384 
=A.I.R. 1938 Pat. 153. 

-S. 32 (1)— Statements about the transac¬ 
tion which resulted in death—Admissibility — Na¬ 
ture of the proceedings. 

Where the statements are as to the circumstanc¬ 
es of the transaction which resulted in the death 
of the person making them, they are admissible 
under S. 32 (1), Evidence Act, in a case in which 
the cause of that personas death comes into ques¬ 
tion, and it is immaterial that the person who 
made them, was not at the time when he made 
them under expectation of death. The nature of 
the proceedings in which the death comes into 
question also does not matter. It need not neces¬ 
sarily be a proceeding on a charge of murder or 
homicide. It may be even a civil action. {Gruer 
and Puranik, JJ.) Paramanand v. Emperor. 
1940 N.L.J. 459=A.I.R. 1940 Nag. 340. 

-S, 32 (1)— Statement by deceased express¬ 
ing mere suspicion about accused with regard to 
some matter not connected with the occasion of 
death — Admissibility^Duty of Public Prosecutor 
to see that inadmissible evidence is not placed be¬ 
fore the Court. 

Under S. 32 of the Evidence Act it is only 
statements made by the deceased as to the cause 
•of his death or the circumstances of the transac¬ 
tion that resulted in his death which can be ad¬ 
mitted. The circumstances must be circumstanc¬ 
es of the transaction; general expressions indi¬ 
cating fear or suspicion, whether of a particular 
individual or otherwise and not directly related 
to the occasion of death cannot be admissible. 
Statement by the deceased which provide nothing 
more than grounds for supposing that the deceased 
suspected the accused of having betrayed a rela¬ 
tion of his in a civil suit which are in no way 
associated with the actual murder cannot be ad¬ 
mitted under S. 32 and must be excluded. Even 
if the accused does not object to such evidence, it 
must be excluded. At any rate it is the duty of 
Public Prosecutor to see that such wholly inad¬ 
missible evidence is not placed before the Court. 
{Burn and Mockett, JJ.) Appalanarasayya v. 

Q. D. II—9 
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Emperor. 1940 M.W.N. 937=52 L W 
(1940) 2 M.L.J. 715. 


495= 


Aj ? —Statetnents long prior to death 

— Admissibility. 

Where the statement in question was said to 

have been made months before the alleged mur- 
der: 

//e/rf, that it could hardly come within the terms 
of b 32 (1) of the Evidence Act. {S.N. Guha 
(md Biszvas, JJ.) Harendra Kumar Mandal v 
Emperor. 174 I.C. 36=10 R.C. 607=39 Cr. 
L.J. 395—66 C.L.J, 196=A.I.R. 1938 Cal. 


- S. 32 (2) and (3)— Applicability — Memo¬ 
randum of property made by deceased person for 
own information—Statement not made in course 
of bu.^ness .and containing nothing against pecu¬ 
niary interest—Admissibility. 

An isolated piece of paper or memorandum 
made by a person who is dead, for his own infor¬ 
mation, about his property, which is not made by 
him in the ordinary course of his business and 
which is not one of a continuous series of acts, and 
which contains nothing against his pecuniary inte¬ 
rest and does not expose him to a criminal prosecu¬ 
tion or a civil suit, is not admissible under S 32 
of the Evidence Act. {Davis, J.C. and IVeston, 

J.) SaBHAGIBAI V. PiRKASH ChAND. I L R 

(1940) Kar. 334=A.I.R. (1940) Sind 173. 

Ss. 32 (2) and ZA——‘*Books^^ — Meaning 


of—Several sheets of paper stitched together be¬ 
fore entries begin to be made—Sntries in as to 
cash receipts and disbursements — Admissibility. 

The term '‘book'' as used in Ss. 32 (2) and 
34 of the Evidence Act implies a collective unity 
of sheets even at the time that the entries come to 
be made. It connotes an intention that it should 
serve as a permanent record. But beyond these 
two ideas, it is not necessary that it should con¬ 
sist of a particular number of sheets or that it 
should be bound in a particular' way. A number 
of sheets of paper stitched into a book before the 
entries have begun to be made, each entry cover¬ 
ing both the sheets, i.e., the entry beginning on the 
left page and running on into the right page, and 
kept by a creditor as an account of his cash re¬ 
ceipts and disbursements is a “book" within the 
meaning of Ss. 32 and 34, judged by the stan¬ 
dards prevailing amongst Indians who keep pri¬ 
vate books of account not meant for trade pur¬ 
poses. Entries in such a book are admissible in 
evidence under S. 32 (4); and the entries to be 
admissible need not necessarily be against the 
pecuniary interests of the persons making the 
entries. {Varadachariar and Mockett, JJ.) Am- 
balavana PnXAi v. Gowri Ammal. 170 I C 
749=10 R.M. 215=1936 M.W.N. 1274=44 
L.W. 467=A.I.R. 1936 Mad. 871. 

-S. 32 (2)— Chowhuddibandi papers of ze- 

mindary — Admissibility. 

Chowhuddibandi or boundary papers of Zemin- 
daries were filed by the zemindars in 1799 in pur¬ 
suance of a duty. They are, therefore, admissi¬ 
ble under S. 32 (2) of the. Evidence Act, the 
persons making the statements contained in them 
being dead. {Mitier and Roxburgh, JJ.) Gqda- 
DHAR Chowdhury V. Sarat Chandra. 44 C. W. 
N. 935. 
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-S. 32 (2)— Construction—**In th course 

of business^*. 

The expression the course of business^’ in 
S. 32 (2) of the Evidence Act, means in the way 
that business (which may be of a purely private 
or even trivial nature) is conducted. It has no 
connection with a course of business, which sug¬ 
gests a series of acts of business; the section 
would therefore apply to an act or of acts of a 
simple and private nature. {Horivill, J.) Rama- 
MURTHI V. SuBBA Rao. 167 I.C. 30=9 R.M. 
434=44 L.W. 681=A.I.R. 1937 Mad. 19. 

-S. 32 (2) and (7)— Construction — 

ments made in the ordinary course of business’* 
^Criminal case relating to possession of land — 
Report of arbitrator appointed by parties—Admis¬ 
sibility in subsequent suit. 

The expression statement made in the ordi¬ 
nary course of businessin S. 32 (2) of the Evi¬ 
dence Act means a statement made during the 
course not of any particular transaction of an ex¬ 
ceptional kind, but of business or professional em¬ 
ployment, in which the deceased was ordinarily 
or habitually engaged. Where in a criminal case 
relating to possession of land the parties appoint¬ 
ed a Mukhtear as an arbitrator and agreed to 
abide by his decision, and the Mukhtear accord¬ 
ingly made a local enquiry and submitted a report, 
the report of the deceased Mukher is not a state¬ 
ment made in the ordinary course of business and 
IS not, therefore, admissible under S. 32 (2) in 
a subsequent suit bctwees the parties, though it is 
admissible under S. 32 (7) of the Act. (A/.C. 
Chose, J .) Guru Charan Rudra P^vl v. Mafi- 
JUDDIN Molla. 174 I.C. 511=10 R.C. 679=65 
C.L.J. 603=A.I.R. 1938 Cal. 150. 
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niary or proprietary interest of the person mak¬ 
ing it within the meaning of S. 32 (3) of the 
Evidence Act, and the rest of the statement is 
necessar>' to explain the part which is against 
interest, the statement as a whole would be admis- 
isible. Where during a quarrel between a hus- 
; band and wife, the wife stated “I have mortgaged 
this property because I purchased it out of my 
jown ornaments given to.me by my father at the 
I time of my marriage.’^: 

Held, that the statement that she mortgaged 
the property was a statement against her pecuniary 
or proprietary interest, that the rest of the state¬ 
ment explained how* it became possible for Iier to 
create the mortgage, and that, therefore, the en¬ 
tire statement was admissible in evidence. 
iKhundkar, J.) SisiR Kumar Saha v. JociNES- 
w'AR Saha. 42 C.W.N. 359. 

S. 32 {Zy^Statements against interest in 


cancelled will — Admissibility. 

Where in a cancelled will the testator has made 
a statement in the interests of other persons, his 
sons, against his own interest, it is admissibe 
under S. 32 (3) of the Evidence Act. (Stone, C.J. 
and Bose,) Jagannath Pr.\sad v. B.K. Rai * 

I 1939 N.L. J. 421=A.I.R. 1939 Nag. 274=185 
I.C. 210=12 R.N. 141. 

S. 32 (3 )—Statement o< 7 aiW/ interest — 


Meaning of — Test. 

The sanctity attaching to a statement by a per¬ 
son who is dead on the ground that it was against 
his interest to make it must depend upon the 
measure of that interest, and when it appears that 
the statement was probably to the immediate 
interest of the person who made it, the fact that 
more remotely it was against his interest does 
S. 32 (2 )—Jama IVasil baki papers—Need guarantee of its truth. (Davis, 

D . f 'T- . . '•'•C . ojid jPej/OM. /.) Hollaram Dwarkauas. 

l 573=183 I.C. 67=12 R. 

S. 41=A.I.R. 1939 Sind 145. 

S. 32 (Z)^^Statement against interest — 


por corroboration—Bengal Tenancy Act, S. 50. 

Q papers, when admitted* under 

32 (2) of the Evidence Act do not necessarily 
require to be corroborated by other evidence, 
they may used to rebut the presumption under 

Tenancy Act without corrobo¬ 
ration. (Khundkar, /.) Abdul Wahed v Na- 

CW.N. 993^ 


—Reri^f ■ ^partes 

Tt ^ Vi' Admissibility. 

oSii^^rdv third parties is not 

as aearn^a^'®"‘''''.‘° P''°''® Possession or title 
ment ® !>“'■*>’ ‘he docu- 

a stateJent exceptions. Such 

S 32 nT '."Stance, be admitted under 

teined in I ^''“*ence Act. when it is con- 

rVst of the the proprietary inte- 

^ person making it, when the executant 

tant of thfT"^ So ^'so when th“u- 

tant of the document containing the recital as to 

b ^i'^^elf a witness hi the Sse. i? can 

Where a part of a statement is /gain" tSrpecu- 


Member of Hindu family resident in Bengal— 
Statement by Inm that he is governed by Mitak- 
shara—Admissibility. 

by a deceased member of an un¬ 
divided Hindu family resident in Bengal that he 
!is governed by the Mitkashara school of Hindu 
' r 4 .”J*^sible in evidence under S. 32 (3) 

I of the Evidence Act. being a statement against 
his proprietary interest in properties possessed by 
K implies that his rights wer/ 

h"^ ‘'’‘= coparceners and 

S Charan Jana 

|V. AiRiTUNjoY Pal. 43 C.W.N. 395. 

^How if^terest 

to^etermfnp^\pL Evidence Act, in older 

th#» n«» whether a certain statement is against 

'son proprietary interest of the ^e?- 

iself J*’ T statement it- 

court/ of transaction in the 

1 Lr by the donor that 5,e sub- 

stretch his property can by no 

t^ donor or proprietary interest of 

luc uonor. (Homes, C.J. and Faxl aSU i \ 

M.ARKRU MahiO SAHARA! MahTO. f B.R^ 
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sideration, is convinced that the statement is true, 
it is its duty to convict notwithstanding that there 
is no corroboration in the true sense. The Court 
must, of course, be fully convinced of the truth 
of the statement. {Leach, C.J., Lakshmana Rao 
and Krishnaswami Ayyangar, JJ.) Guruswami 
Thevar, In re. I.L.R. (1940) Mad. 158=187 
I.C. 280=12 R.M. 720=41 Cr.L.J. 437=51 
L.W. 65=1940 M.W.N. 81=A.I.R. 1940 
Mad. 196=(1940) 1 M.L.J. 124 (F.B.). 

- S. 32 (1)— Dying declaration by signs of 

hattd and head—Duty of officer recording. 

Where a victim, in a serious condition, is unable 
to speak, on being questioned regarding as¬ 
sailants, makes a dying declaration by signs of 
hand and head only, the person recording the dy¬ 
ing declaration in order that the same may be ad¬ 
missible in evidence must record the precise nature 
of the signs which the injured person is stated 
to have made. It is not his function to record 
merely his interpretation of the signs, which 
should be left to the tribunal. {Courtney-Terrell, 
C.J. and Manohar Lall, /.) Darpan Potdarin 
V. Emperor. 173 I.C. 833=4 B.R. 342=1938 
P.W.N. 266=10 R.P. 456=39 Cr.L.J. 384 
=A.I.R. 1938 Pat. 153. 

-S. 32 (1)— Statements about the transac¬ 
tion which resulted in death—Admissibility — Na¬ 
ture of the proceedings. 

Where the statements are as to the circumstanc¬ 
es of the transaction which resulted in the death 
of the person making them, they are admissible 
under S. 32 (1), Evidence Act, in a case in which 
the cause of that personas death comes into ques¬ 
tion, and it is immaterial that the person who 
made them, was not at the time when he made 
them under expectation of death. The nature of 
the proceedings in which the death comes into 
question also does not matter. It need not neces¬ 
sarily be a proceeding on a charge of murder or 
homicide. It may be even a civil action. {Gruer 
and Puranik, JJ.) Paramanand v. Emperor. 
1940 N.L.J. 459=A.I.R. 1940 Nag. 340. 


-S, 32 {\)—Statement by deceased express¬ 
ing mere suspicion about accused with regard to 
some matter not connected with the occasion of 
death^Admissihility—Duty of Public Prosecutor 
to see that inadmissible evidence is not placed be¬ 
fore the Court. 

Under S. 32 of the Evidence Act it is only 
statements made by the deceased as to the cause 
of his death or the circumstances of the transac¬ 
tion that resulted in his death which can be ad¬ 
mitted. The circumstances must be circumstanc¬ 
es of the transaction; general expressions indi¬ 
cating fear or suspicion, whether of a particular 
individual or otherwise and not directly related 
to the occasion of death cannot be admissible. 
Statement by the deceased which provide nothing 
more than grounds for supposing that the deceased 
suspected the accused of having betrayed a rela¬ 
tion of his in a civil suit which are in no way 
associated with the actual murder cannot be ad¬ 
mitted under S. 32 and must be excluded. Even 
if the accused does not object to such evidence, it 
must be excluded. At any rate it is the duty of 
Public Prosecutor to see that such wholly inad¬ 
missible evidence is not placed before the Court. 
{Burn and Mockett, JJ.) Appalanarasayya v. 

Q. D. 11—9 
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Emperor. 1940 M.W.N. 937=52 L W 495 — 
(1940) 2 M.L.J. 715. 


—Staietnents long prior to death 

— Admissibility. 

Where the statement in question was said to 

have been made months before the alleged mur¬ 
der : 

Held, that it could hardly come within the terms 
(1) of the Evidence Act. {S.N. Guha 
and Biswas, JJ.) Harendra Kumar Mandal v. 
Emperor. 174 I.C. 36=10 R.C. 607=39 Cr. 
^ J 395—66 C.L.J. 196=A.I.R. 1938 Cal. 

1 iSO • 


- S. 32 ( 2 ) and (3)— Applicability — Memo¬ 
randum of property made by deceased person for 
o^n information—Statement not made in course 
of business .and containing nothing against Pecu¬ 
niary interest—Admissibility. 

An isolated piece of paper or memorandum 
made by a person who is dead, for his own infor¬ 
mation, about his property, which is not made by 
him in the ordinary course of his business and 
which is not one of a continuous series of acts, and 
which contains nothing against his pecuniary inte¬ 
rest and does not expose him to a criminal prosecu¬ 
tion or a civil suit, is not admissible under S. 32 
of the Evidence Act. {Davis, J.C. and Weston, 
J.) SaBHAGIBAI V. PiRKASH ChAND I L R 

(1940) Kar. 334=A.I.R. (1940) Sind 173. 

Ss. 32 ( 2 ) and ZA—Books^*——Meaning 


of—Several sheets of paper stitched together be- 
fore entries begin to be made—Stitries in as to 
cash receipts and disbursements — Admissibility. 

The term “book’' as used in Ss. 32 (2) and 
34 of the Evidence Act implies a collective unity 
of sheets even at the time that the entries come to 
be made. It connotes an intention that it should 
serve as a permanent record. But beyond these 
two ideas, it is not necessary that it should con¬ 
sist of a particular number of sheets or that it 
should be bound in a particular way. A number 
of sheets of paper stitched into a book before the 
entries have begun to be made, each entry cover¬ 
ing both the sheets, i.e., the entry beginning on the 
left page and running on into the right page, and 
kept by a creditor as an account of his cash re¬ 
ceipts and disbursements is a “book” within the 
meaning of Ss. 32 and 34, judged by the stan¬ 
dards prevailing amongst Indians who keep pri¬ 
vate books of account not meant for trade pur¬ 
poses. Entries in such a book are admissible in 
evidence under S. 32 (4) ; and the entries to be 
admissible need not necessarily be against the 
pecuniary interests of the persons making the 
entries. {Varadachariar and Mockett, JJ.) Am- 
balavana PnxAi v. Gowri Ammal. 170 I C 
749=10 R.M. 215=1936 M.W.N. 1274=44 
L.W. 467=A.I.R. 1936 Mad. 871. 

-S. 32 ( 2 )— Chowhuddibandi papers of ze- 

mindary—A dmissihility. 

Chowhuddibandi or boundary papers of Zemin- 
■ laries were filed by the zemindars in 1799 in pur¬ 
suance of a duty. They are, therefore, admissi¬ 
ble under S_. 32 (2) of the.Evidence Act, the 
persons making the statements contained in them 
being dead. {Milter and Roxburgh, JJ.) Gqda- 
DHAR Chowdhury V. Sarat Chandra. 44 C. W. 
•n. 935. 
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-Ss. 32 (5) and (6) and 90— Pandah^s 


bahis—IVhen admissible, 

Pandah’s bahis arc admissible under S. 32 (5) 
and (6) and S. 90 only if evidence is led to prove 
the identity, signature and handwriting of the 
writer. The mere fact that such bahi is old is 
no justification for admitting it either under S. 32 
(5) and (6) or under S. (Din Mohammad, 
J.) Mt. Nanhi Badlu. A.I.R. 1940 Lah. 
245. 

-Ss. 32 (5) and (6)— Pedigree — Admissi^ 

bility—Cotiditions of. 

Before a pedigree or table of relationship can 
be admitted in evidence, it must, be shown that it 
is a statement made by a person having special 
means of knowledge and made before the question 
in dispute had arisen. (Abdul Ghani and Singara- 
vein Mudaliar, JJ.) Nanjundecowda v. Mud- 
DAPPA. 16 Mys.L.J. 137=43 Mys.H.C. R. 21. 
- Ss. 32 (5) and (6) and S^—Prohit*s state¬ 
ment regarding relatiottship—When admissible. 

A prohit *s statement regarding relationship is 
admissible only if it comes within the four cor¬ 
ners of S. 32 (5) and (6) or under S. 50 of the 
Act. (Din Mohammad, J.) Mr. Nanhi v. Bad¬ 
lu. A.I.R. 1940 Lah. 245. 

- S. 32 (5)—Proo/ of statements — Duty of 

Court. 

Witnesses should not be permitted by Court to 
give their testimony as to matters which could 
not be within their own knowledge without first 
stating the source of their information. They 
should be required to prove the statements relied 
upon with proper particularity and with due atten¬ 
tion to the requirement that the person making 
the statement had special means of knowledge. 
(Sir George Rankin.) Lakshmi Reddi v. Ven¬ 
kata Reddi. 31 S.L.R. 575=39 Bom.L.R. 
1005=39 P.L.R. 540=18 Pat.L.T. 471=9 R. 
P.C. 329=46 L.W. 88=3 B,R. 562=168 I.C. 
881=1937 A.W.R. 1010=1937 M.W.N. 1271 
= 1937 O.L.R. 356=1937 P.W.N. 547=1937 
A.L.R. 500=1937 O.W.N. 724=A.I.R. 
1937 P C. 201 (P C.). 

——S. 32 (5)— Relationship by adoption — 
Evidence of incidents bearing on adoption — Ad^ 
missibility. 

Where the relationship created by adoption is 
of such importance and specifically included in the 
Act, evidence of incidents bearing more or less 
directly on the fact or otherwise of an adoption 
and its validity would be allowed, subject of 
course, to careful scrutiny as to value. (Ameer 
AH, J.) Haridas Chatterjee v. M.\nmatha 
Nath. 160 I.C. 332=8 R.C. 423=A.I.R. 
1936 Cal. 1. 

S. 32 (S)—Scope—Statement as to rela¬ 
tionship by person having special means of know¬ 
ledge made in prior suit—Admissibility in later 
.ruif. 

K, the adopted son of S, died leaving a widow 
V (the 1st defendant). In a prior suit by V 
against S» the latter made an averment in the 
written statement to the effect that K was under¬ 
stood to have taken a boy N, *^son of L, who is 
gnati and a cousin brother,of iC in adoption. 
5 died pending the suit, and the present plaintiff 
was brought on the record as the legal represen¬ 
tative as a legatee under the will of 5. He adopt- 
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ed the written statement of 5 in that suit. Plain¬ 
tiff brought the present suit as a next reversioner 
to the estate of K, against K and others for a 
declaration that a certain sale deed executed by 
the 2nd defendant (father of the 1st defendant) 
as her agent was not binding on him and the 
other reversioners. The statement made by 5* in 
the prior suit and adopted by the plaintiff was 
sought to be admitted in evidence on the ques¬ 
tion whether the plaintiff was a next reversioner 
or whether there were nearer reversioners than 
the plaintiff. 

Held, that the statement made by the plaintiff 
in the prior suit adopting the statement of S was 
made by him as a legatee under the will of S, and 
hence was not admissible in the present suit 
brought by him as a next reversioner, but that 
the statement of 5* in the prior suit was admis¬ 
sible under S. 32 (5) of the Evidence Act, as 5" 
was a person having special means of knowledge, 
and it was made ante litem motam so far as L 
being a gnati of K was concerned. (Venkata- 
ramana Rao, 7.) Chendikamda v. Viswana- 
THAMAYYA. 189 I.C. 325=13 R.M. 250=1939 
M.W.N. 275=49 L.W. 273=A.I.R. 1939 
Mad. 446=(1939) 1 M.L.J. 227 

S. 32 (5) and (1)^—Statement as to sta¬ 
tus m will by deceased—Relevancy of. 

A mere statement in a will as to status made 
by a person who is dead and not relating to any 
transaction does not fall within Cl. (7), S. 32. 
Nor can it fall under Cl. (5) which relates only 
to statements as to relatinship by blood, adoption 
or marriage. (Davies, J.C. and Weston, J.) 
Hollaram V. Dwarkadas. I.L.R. (1939) Kar 

|”=183 I.C. 67=12 R.S. 41=A.I.R. 1939 

oina 145. 

7T —statement of deceased as to 

soft^Admissi- 

A statement made by a deceased person as a 
witness in a prior suit as to the approximate date 
ot birth of his son is admissible under S. 32 (5) 
of the Evidence Act as a statement of a person 
haying special means of knowledge relating to the 
existence of relationship by blood. 43 I.A. 256 
Kel. on. (Nanavutty and Zia-ul-Hassan, JJ.) 

16""l . C^"l2"3=9\""5."223=r2''Yuc^ ^"o6= 

R."^9°37'"6u^dh I- 

'■«*a‘ionship made in 
to^ proceedings at a time when the title 

ti^n nil? ® x" evidence in a subsequent litiga- 
are Portes in which the same questions 

arisen atlhl ? controversy as the dispute had 

(ThnmLr wf statements were made. 

( lomoj /.) Mata Bakhsh Singh v. Ajodhia 
Bakhsh SmcH 163 I.C. 770=9 R.O. iLlTst 
VJ.D.R 378=A.I.R. 1936 Oudh 340. 


-r —Statement under^Conditions 

of admtssibUity—Statement if should be relevant 

of zvhich it is made—Extra- 
ju<^ctal Statement-Admissibility of. 

Evidence Act only reauires 
that the statement tendered in order to li ad^ 
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missible under it, must be one made by a person 
who had special means of knowing the relation¬ 
ship to which it relates, and that it must have been 
made ante litem mota^n. These are the only two 
pre-requisites to the admission of the statement. 
It is not further necessary that the statement in 
question should also be relevant to the matter in 
issue in respect of which it was made. It is also 
immaterial whether it was made in a judicial 
proceeding or otherwise. (Sir Shadi Lai.) Biwo 
V. Atma Ram. 64 I.A. 92=167 I.C. 346=9 R, 
P.C. 209=1937 O.W.N. 302=45 L.W. 451= 
1937 M.W.N. 424=41 C.W.N. 645=65 C. 
L.J. 309=1937 A.L.R. 280=31 S.L.R. 262= 
1937 P.W.N. 314=1937 A.L.J. 462=1937 O. 
L.R. 164=18 Pat.L.T. 377=3 B.R. 407=39 
P.L.R. 429=1937 A.W.R. 344=39 Bom.L, 

R. 726=A.I.R. 1937 P.C. 101=(1937) 1 M. 
L.J. 646 (P.C.). 

- S. 32 (6)— **Pedigree^* — Meaning of. 

As ordinarily understood, a pedigree is an anci¬ 
ent family record handed down from generation 
to generation and added to, as a member of the 
family dies or is bom; but a statement drawn 
upon a particular occasion, for a specific purpose, 
by a member of the family, is not a pedigree in 
the sense in which it is used in S. 32 (6) of the 
Evidence Act, and has to be treated as a mere 
declaration made by the person who made or 
adopted it. (Abdul Ghani and Singaravelu Muda~ 
liar,JJ.) Nanjundecowda V. Mudappa. 16 Mys. 

L. J. 137=43 Mys.H.C.R. 21. 

' S. 32 (6 )— Pedigree — Uniformity in seve¬ 
ral pedigrees — Presumption. 

Where there are a number of pedigrees put in 
by the direct ancestors of parties to the case and 
they are always the same, a fact which cannot be 
due to chance. There is a design in the way they 
are prepared and that design can only have been 
to give the correct order. (Hamilton, J.) Jadu- 
NATH Singh v. Bisheshar Singh. 178 I.C. 
950=1938 O.W.N. 1267=11 R.O. 127=1939 
O.A. 2=1938 O.L.R. 527=A.I.R. 1939 

Oudh 17. 

- S. 32 (7)~Applicability~mil of Hindu 

coparcener—Statement that properties are self- 
acquired—Admissibility to prove character of pro¬ 
perties. 

Statements of facts contained in a will execut¬ 
ed by a Hindu coparcener to the effect that the 
properties dealt with in the will are his self- 
acquired properties are admissible in evidence 
under S. 32 (7) of the Evidence Act, to prove the 
character of the properties. But being a self serv¬ 
ing statement it will require and justify scrutiny 
in the light of other evidence in the case. (Vara- 
dachariar and King, JJ.) Venk.\taram.ayya v. 
Seshamma. I.L.R. (1937) Mad. 1012=1937 

M. W.N. 309=170 I.C. 107=10 R.M. 133= 
45 L.W. 422=A.I.R. 1937 Mad. 538. 

- S. 32 (7)— Relevancy of document — Con¬ 
siderations. 

Where there is no evidence entitling certain 
documents to be admitted under S. 32, the docu¬ 
ments cannot be considered as relevant under 

S. 32 (7). (IVort, 7.) Surpat Singh v. Gena 
Jha. 162 I.C. 999=8 R.P. 608=A.I.R. 1936 
Pat. 315. 
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-S. 32 (7)—Scope—Will—Statement as to 

age of testator written by scribe at the instance 
of persons present at the time—Statement not 
made by testator — Relevancy to prove age of 
testator. See Will—Validity. 52 L.W. 440. 

-S. 32 (7)— Statement as to separation 

among brothers — Ad7nissibility to prove separa¬ 
tion. 

A statement of a deceased person contained in 
a deed of family settlement to the effect that after 
the death of his father a partition was effected 
amongst the brothers is a statement which is not 
admissible in evidence under S. 32 (7) of the 
Evidence Act or under any other provisions of 
that Act to prove separation. This statement is 
obviously in the interest of the person who made 
it, and he, if alive, could not have made use of 
such an admission in his favour nor could his sons 
do so. (Nanaz'titty and S^nith, JJ.) Raj Narain 
V. Maharaj Narain. 165 I.C. 785=9 R.O. 
252=1936 O.L.R. 705=1936 O.W.N. 1203= 
A.I.R. 1937 Oudh 133. 

-S. 33— Admission of deposition under — 

Bare statement—If sufficient. 

Where the deposition of a witness is recorded 
by a committing Court and is presumably admit¬ 
ted under S. 33 but there is nothing on record 
to show that such evidence comes within the terms 
of S. 33, the bare statement that the deposition 
is admitted under S. 33 is not sufficient to bring 
such evidence within the terms of S. 33. (Sharpe, 
J.) Nga Chit Tin v. The King. 183 I.C. 145 
=40 Cr.L.J. 725=12 R.R. 45=A.I.R. 1939 
Rang. 225. 

-—S. 33— Applicability—Evidence of witness 

in prior proceeding—Admissibility in later pro¬ 
ceeding — Conditions—Specific issues on points 
Necessity . 

Under S. 33 of the Evidence Act before a cer¬ 
tain evidence given by a witness in a judicial pro¬ 
ceeding can be admitted in a subsequent judicial 
proceeding, it must be established that the ques¬ 
tions in issue were substantially the same in the 
first as in the second proceeding. It is not neces¬ 
sary however, that any specific issue need have 
been raised regarding any particular matter in 
issue between the parties, but the matter must 
have been in issue between them. (Venkatarama- 
na Rao, J.) Cheni)i;kamba v. Viswanatham- 
AYYA. 189 I.C. 325=13 R.M. 250=49 L.W. 
273=1939 M.W.N. 275=A.I.R. 1939 Mad. 
446=(1939) 1 M.L.J. 227. 

■ - S ■ 33— Evidence of person whose presence 

cannot be secured — Admissibility—Duty of Court 
to record finding. 

Before the evidence of a person who cannot be 
found can be admitted under S. 33, Evidence 
Act, there must be a finding by the Court that 
reasonable exertion had been made to find him. 
The mere report of the process-server that the 
witness cannot be traced is insufficient for enab¬ 
ling the Court to base its finding upon such evi¬ 
dence. (Nawal Kishore, C.J. and Ranjitmal, J.) 
Malia V. Sarkar. 1939 M.L.R. 12 (Cr.). 

S. 33, Proviso—** Betweeti the same par¬ 
ties or their representatives-in-interest*’—Mean- 
ittg of. 

The term ^‘representatives-in-interest* * in the 
proviso to S. 33 of the Evidence Act would in- 
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dude persons who have derived title from another. 
It also indudes persons having the same interest 
in the subject-matter of the litigation and com¬ 
prises all persons on whose behalf, though not in 
their names or as representing them, the previ¬ 
ous litigation was carried on. In other words, 
all persons whose rights are litigated bomi fide 
by a person virtually on behalf of a class, though 
they themselves are not co-tiojuinees on the re¬ 
cord, will be considered in the eye of law as reprc- 
sentatives-in-interest of the previous litigant. 
(Shattkaranarayana Rao and Nagcswara Iyer, 
JJ.) Nar.\simh.^char z'. R.^masw.^my Iyengar* 
16 Mys.L.J. 77=r43 Mys.H.C.R. 113. 
-S. 34 —Account books—Entries in — Suffi¬ 
ciency by themselves—Need for corroboration. 

Under S. 34 of the Evidence .A,ct entries in 
books of account regularly kept in the course of 
business are relevant, but they are not by them- 
sufficient evidence to charge any person 
with liability. It is the obvious duty of the per¬ 
son relying on such entries to produce corrobo¬ 
rative evidence in support of such entries. Any 
rel^-ant fact which can be treated as evidence 
within the meaning of the Act would be sufikient 
corroborative evidence furnished by the entries 
m books of account if true. (Ismail, J.) Narain 
Das V. Ghazi Ram Gojar Mal. 176 I.C. 99= 
1938 A.L.R. 543=11 R.A. 40=1938 A.L J 

449=1938 A. W.R. (H.C.) 294=A.I.R. 1938 
All. 353. 

— Rokar bahi —Blank 
places—Evidentiary value. 

Where a number of blank spaces are left in the 
rokar bahi in different places, the conclusion by 

unreliable is fully justified 
(Addison and Abdul Rashid, JJ.) Charan Dass 
V. L.al Chand. 184 I.C. 858=12 R.L. 261=41 
P.L.R. 295=A.I.R. 1939 Lah. 412. 

—--S. Z^Accounts not regularly kept-En- 

true and correct—Corroborative evidence 

not regularly kept, though not adm'is- 
sible under S. 34 of the Evidence Act, are admis¬ 
sible to corroborate oral evidence, if the entries 
are true and correct. (King, C.J. and Thomas 
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dant with liability is applicable only if it is found 
that the plaintiff 's books are regularly kept in the 
course of business and free from any doubt. It 
is essential that entries of all the available Babies, 
(e.g.) Rokar, Pakki and Kachi, Nakal and K.hata 
relating to the money claimed should be iilcd 
along with the plaint. The tendency on the part 
of creditors to base their claim solely on entries 
in Khata Bahi is to be strongly deprecated. (Kan- 
}itmal,J.) Pukhraj v. Ganeshmal. 1939 Mar. 
L.R. 216 (Civ.). 

S. ZA—^Scope and effect—Proof of ac¬ 
counts—Mere production—Sufficienew 
Under S. 34, Evidence Act, the production of 
account books alone is not enough to make a 
person liable. But it is a Question of fact as to 
how much evidence is required to create the lia¬ 
bility when taken together with the books of ac¬ 
count. Every case shall have to be decided on 
its own merits. In a case where the witness 
who produces the account books, is reliable and 
has personal knowledge, the Court may accept his 
statement as enough proof combined with the 
books of account. In cases however in which the 
witness is not reliable at all, the Court would 
require more proof. (Almond J.C. and Mir Ah¬ 
mad, AJ.C.) Khuda Buksh Nur Ilahi v Ya- 

J 598=10 R. Pesh. 43=A.I.R. 
1937 Pesh. 103. 

——S. 34—Zemindari papers—Statements in 
Kelevancy and admissibility. See Evidence Act 
Ss. 21 AND 34. 19 Pat. 398. 


—S. 35 —Entries in rez’enue record showing 
certain land to be thoroughfare—Relevancy. 

Ektries in revenue records showing certain land 
to be a thoroughfare, although not entitled to 
presumption under S. 44, Punjab Land Revenue 
Act, can considered as relevant under S. 35. 
Evidence Act, for the purpose of showing that 
tiie land m dispute was used as a thoroughfare 
when the entries were made. (Bhide, J.) Megh 
Municipal Committee, Abohar. 167 I. 

D 503=38 P.L.R. 1169=A.I. 

R. 1936 Lah. 921. 


—S. 34 —Bahi entries—Presumption. 

P.''«sumption of correctness attach- 
c ' Ahmad Din Aillah Ditta v 

lX P L R. 373=A.I.R 1939 


If can ^esdtrh'^li^bUuJ 

1s?=A^^=R^.T94^ 


of. 


ai — Pomily traditions recorded by Set- 

^ —Evidendiary value. 

W here family traditions were recorded by a 
^ttlement officer mostly as they were stated by 
I representing a Talukdar. no value can 

such traditions if it is not shown 
* person had either obtained information 
persons, who had special means of know- 

famdv ^ member of the 

^ possessed of such means. 
Mata Bakhsh Singh 7-. Ajo- 
i Singh. 163 I.C. 770=9 R.O. 

1—l^i 378=A.I.R. 1936 Oudh 340. 

——5>. 35—Applicability—Public or other offi- 

register or record—Register of infor- 
mation of pargana watandars—Relevancy of. See 
Evidence Act, S. 74 . 39 Bom.L.R. 288. 

KhasT3iS—Admissibility. 

S. 34—£,,/ne^ books of account-yalue yati 

(t yaii iMds are admissible in evidence show ore- 

ssdih] L C. %T=9"R“p™i:3f=3"”B R ^34^6 
-1936 P.W.N. 791=A.I.R. 1937 p^t. 189. 


1. "wo"!: snoS"!!:* Lr™"' 

^ .0.™. 10 c'&ss s.’ 3 ?c' 
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--S. 35 —Birth and Death Register—Copy of ' 

entry tM— Admissibility, 

Where the copy produced is that of an entr> 
in the register of births and deaths kept by the 
(Circle Registration Officer under para. 306 of the 
Police Regulations, it is a copy obtained from a 
public office and is a copy of a public document 
within the terms of the Evidence Act and is hence 
admissible in evidence. (Harper, J.M.) Gota v. 
Kanti Prasad. 1940 R.D. 6=1940 A.W.R. 
(B.R.) 15=1940 A.L.J. (Supp.) 1. 

-S. 35 —Birth and death register—Entry in 

—Relevancy and admissibility. 

S. 35 of the Evidence Act makes the entries in 
the birth and death register a perfectly relevant 
and admissible piece of evidence. (Mehta, S.M. 
and Harper, J.M.) Ram Dular Teli v. Raj 
Bahadur Singh. 1939 A.W.R. (B.R.) 4= 
1939 R.D. 80. 

-S. Zb—Birth and Death Register—Entry 

of birth or death signed by father or his servant 
or relation—Value of—Inference of legitimacy 
of child—If justified — Aol<nowlcdment of legiti¬ 
macy. 

When a man speaks of a child born to him 
what he means ordinarily is that the child was 
born legitimately and not illegitimately. Entries 
in tho register of births and deaths about the 
birth of children to a person or the death of his 
cliild, signed by himself or by his S’crvants or 
relations, justify the conclusion that children 
must have been legitimately born and in lawful 
wedlock. An acknowledgment made under the 
father’s signature in a public register like tho 
birth register shows that his intention was not 
merely to acknowledge the paternity of the child 
but also the legitimacy of the child. (Pand~ 
rang Row and Venkataramana Rao, JJ.) Mu¬ 
hammad Ebrahim V. Safia Bai. 1937 M.W. 
N. 1282. 

-S. 35 —Copies of Shajra and Khasra of 

Municipal Conwiittee — Admissibility. 

The copies of Shajra and Khasra of the 
Municipal Committee are documents falling 
under 8. 35 of the Evidence Act having been 
prepared by the employees of the Municipal 
(Committee in the discharge of their official 
duties. Such documents are, therefore, admis¬ 
sible in evidence, although no presumption of 
correctness attaches to them. (Addison and Bin 
Moha^nmad, JJ.) Jassa Ram v. Puran Bhagat. 
181 I.O. 62=11 B.L. 738=40 P.L.R. 693=A. 

I. B. 1938 Ball. 440. 

-S. 36 —Documents containing opinion of 

Government officers who held no personal inqui¬ 
ries — Admissibility. 

The documents consisting of mere opinions ex¬ 
pressed in Secretariat correspondence which pass¬ 
ed between various officers of the Government 
who had hehl no personal inquiries in the matter 
are inadmissible in evidence. (Addison, A.C. 

J. and Din Mahomed, J.) Ghulam Mahom- 
MKD Khan v. Samundar Khan. 166 I C. 
626=9 R.L. 267 (2)=38 P.L.R. 748=A.I. 
R. 1936 Lah. 37. 

-Ss. 36 and 32 (5) —Entry as to age in 

THgh School registers — Admissibility — 8. 32 (5) 

if affects the question. 

The entries as to the age of pupils in the 
High School registers though they might have 
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i been merely copied from the Secondary School 
registers, are admissible under S. 35 of the 
Evidence Act, as entries made by a public ser¬ 
vant in a public or official register in tlie dis¬ 
charge of his official duty. Wlvether he had 
any special means of knowledge so as to make? 
the entry relevant under S. 32 (5) of the Act 
does not affect the admissibility of tho entry 
under S. 3.5 though it may affect, its value. 
S. 35 stands by itself independently of S. 32 
(5). (pollock. J.) Aojl Jan Kuan v. Keshko 
Kao. 186 I.C. 613=12 R.N. 230=1940 N. 
L.J. 160=A.I.R. 1940 Nag. 217. 

-S. 35— Entry in, as to age in school regis¬ 
ter—Value of. 

Entries in school registers are of little value 
as evidence of age. (Monroe, J.) Asa Nand 
V. Gian Chand. 164 I.C. 751 (1)=9 R L- 
161=38 P.L.R. 69 (1)=A.I.R. 1936 Lah. 
598. 

-S. 36— Entries in public recoids conse¬ 
quent upon, decree — Adjnissihility. 

Entries in public records consequent upon a 
decree are admissible under S. 35 of the Evi¬ 
dence Act. (Sir George Rankin.) Kesho 
Prasad Singh v. Bahitria. 16 Pat. 268=18 
Pat.L.T. 267=1937 O.W.N. 396=1937 R- 
D. 178=9 R.P.C. 199=1937 A.W.R. 459= 
41 C.W.N. 577=45 L.W. 580=1937 P.W-N- 
290=1937 O.L.R. 151=31 S.L.R. 242=1937 

A. L.J. 638=65 C.L.J. 241=1937 M.W.N. 
593=1937 A.L.R. 252=39 Bom L-R. 731=3 

B. R. 368=167 I.C. 329=A.I.R. 1937 P.C. 

69=(1937) 2 M.L.J. 631 (P.C.). 

-S. 35— Entry in Register of Powersof- 

attorney—AchnissibiUty and value. 

An entry in the Register of Powers-of-attorney 
maintained by tho Registering officer under the 
Registration Act, is undoubtedly relevant under 
S. 35 of the Evidence Act to prove the contents 
of the power of attorney. The abstract of the 
jiower which appears in the entry is made by 
the Sub-Registrar in the discharge of his official 
duty, and the Court is entitled to presume its 
correctness in accordance with the usual pre¬ 
sumption that official acts are regularly per¬ 
formed. (Mitter and Rau, JJ.) Pattu Ku- 
mari V. Nirmal Kumar. 185 I.C. 691=12 
R.C. 392=43 C.W.N. 907=70 C.L.J. 6= 
A.I.R. 1939 Cal. 669. 

-S. 36 —Interpretation of—Letters passing 

between officials before final decision is reached 
— Admissibility. 

Tlie very wording of S. 35 conveys the idea 
of a duty imposed upon th^ maker of the entry 
by law or his official position to record the in¬ 
formation he possesses or has gathered in au 
official document of the nature described therein. 
It further imports that the entry will be of a 
permanent nature and thus excludes all sueli 
writings as are merely of an ephemeral charact¬ 
er; and in so far as they do not incorporate the 
result of personal inquiries they are not intend¬ 
ed to bo used for reference in future. Another 
idea which rufis underneath this section is that 
the person making the entry should be such as is 
invested witli authority to record a decision 
which, so far as the matter before him is con¬ 
cerned, will be final. It thus excludes all 
views expressed before the final stage is reached 
and makc.s only those decisions relevant which 
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constitute the final word in the matter. Hence 
letters which have passed between the various 
officials cannot be admitted under S. 35 so as 
to make the remarks made therein as legal evi¬ 
dence in the case; and if the final conclusions 
arrived at are recorded in the settlement papers 
those are the only documents which can be ad¬ 
mitted in evidence. {Addison, A.C.J. and 
Din Mahomed, J.) Ghulam Mahomed Khax 
V. Samundar Khan. 166 I.C. 626=9 R.L. 

267 (2) =38 P.L.R. 748=A.I.R. 1936 Lah. 
37. 

-S. 35— KJwnapuri officer—Decision is seU 

llemcnt proceedings—Admissicyn of parties con¬ 
tained in — Admissibility. 

In a suit to eject the defendants on the alle¬ 
gation that they were under-raiyats of the 
plaintiff, the defendants pleaded that they werr^ 
n^ under-raiyats but co-sharers with the* plain¬ 
tiff. The Court accepted the defence and dis¬ 
missed the suit relying on a decision of the 
Khanapuri officer in the course of tlie settlement 
which took place some years ago. In those 
proceedings one of the plaintiffs in the suit who 
was acting on behalf of all the co-sharers, was 
stated in the decision of the Khanapuri officer to 
have admitted before him that the predecessors, 
in-interest of the defendants were co-s<harers. 
In appeal, the plaintiffs challenged the admission 
contained in the decision of the Khanapuri offi¬ 
cer as inadmissible. 

Held, that the decision of Khanapuri officer 
was admissible in evidence for the purpose of 
proving the admission in question, and that the 
d^ision of the lower Court could not be challeng¬ 
ed as bemg based on inadmissible evidence. {Agar- 

Khedu Mahto v. Khonka Mahto. 

264=12 R.P. 330=1939 P.W N 


A iri' —Khasia Pamaish— Admissibility 

prepared under the orders 
18 relevant under S. 35 of the 

Partap Singh v. 
Bhatia. 179 I.C. 262=11 R.L 
549-_40 P^L.R. 298=A.I.R. 1938 Lah. 751 

death registers 

Admisstbiltiy—Correcftness of copies — Pre- 

sumpUon—Object of such registers. 

(2) Cl S. 298, 

admi8sibii'^?„ B.P. Municipalities Act are 

denw Act S. 35 of the Evi- 

enco Act. The correctness of the conies has 

t^o be P-3ume. under S. 79 of the'&nco 

tPr ’io+iif maintaining such a regis- 

Ihos p"-" 

JJ.^ KnxfAT l;^%^^^^'(Colhst€r and Bajpai, 

X c 263 -d' Charan Prasad. 176 

1938 i 661=1938 A.L.R. 392= 

AU° 242 ^ 236= 

l.T in the p?Mcrib^ Jo?™ ^‘L'; '«ct. 

of the reporter ana the signatu " o/U” re?rd" 
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ing officer are not given, the entry does not 
become inadmissible. A.I.B. 1925 All. 79 and 
A.I.R. 1934 Oudh 167, Rel. on. {Bajpai, J.) 
Mt. Anwari Jan r. Baldua. 159 i.c. 190= 
8 R A. 403=1935 A.W.R. 1248=1935 All. L. 
R. 1082—1936 A.L.J. 404=A.I.R. 1936 All. 

4610 • 

— S. 35— Municipal register of tharas and 

to prove ownership 

Municipal registers of tharas and khanasu- 
wioa are not admissible under S. 35 of the 
Evidence Act or any other provision of law for 
the purpose of proving the ownership of a well, 
when it has not been shown that there was anv 
statutory obligation on the officials who had 
prepared these registers to make enquiries as 
ownership of wells. {Tek aiand, J.) 

Q Harbans Singh. 163 I.C. 

52=A.I.R. 1936 Lali. 966. 

; S. 36 —Official book—Kotwar book con- 
tammff entries of births and deaths in village 

The kotwar book containing entries of births 

wK if®*!*’"' "J. ‘i'!,'' ‘S an official book 

nluch the mukaddam has to maintain in accord 

ance with C.P.Land Rerenue Act and C. P 

** therefore an official do'- 
cument within the meaning of S. 35, Evidence- 

Act. Entries made therein arc therefore rele- 

btliL'‘i'n^7-f Act. The admissi¬ 

bility in evidence of such a book is not affected 

'f.''*'*'.'' ™try therein is signed by the 
son under the instructions and with the know- 

cd^ of his father maintaining such book 

NAg I.L.E. (1937) 

L f- i®- 287=10 B.N. 191=20 N. 

L.J. 139—A.I.R. 1937 Nag. 264. 

-- S. 36—Official book or record_Clmta 

eS -^"*^“">-Sifton's Settlement Report- 
is 32 Evidence Act, 

111 463 ’ “ 193f 

35~~0/^cial publications — Admissibi- 
hty-Conversion of talukdar to Islam^ProTf 

coiwert question wliether a talukdar was a 
tilt’ the 'facT’'nr''’’\® ““'* >“>P<>'-‘«nt to prove 

I (194^) Kar SiNQH. I.L. 

%=?*,” -- s "Lf A. ‘r.ll 

ontriL ^ municipal khesra being 

selves re Ivant fe ‘^em- 

the Courtra^\h??^® considered by 

ibe Courts may, 'dr 

enco as to tiflA 8 ° ui^©*-- 

anv error of liw in^fin commit 

on* tL basb of possession and title 

Jaoan KoS r ( Rowland , J .) 

^ t^ozai V. Chairman op thb Gaya Muni- 











145 


CIVIL, CRIMINAL AND REVENUE. 


EVIDENCE ACT (1872), S. 35. 

CIPAUTT. 18 Pat.L.T. 464=171 I.O. 732— 
10 R.P. 251=4 B.R. 71=A.I.R. 1937 Pat. 
667. 

-S. 36— *0^cial register* — Boole of copies 

mainiained in Collector’s office containing copies 
of communicatiOTis sent hy Collector to suhordi- 
note officers—If official register or public doevr 
ment—-Certified copy of book — Admissibility. 

A book of copies of communications sent by 
the Collector to various subordinate officers, 
maintained in the Collector *s office, that being 
the prevalent official practice is itself an official 
register within the meaning of S. 35 of the 
Evidence Act, and a public document under S. 
74. A certified copy of such a document is 
clearly inadmissible in evidence, and should not 
bo rejected as being a copy of a copy. (Vara- 
dachariar and Abdur Rahman, JJ.) Sevuqan 
Chettiar V. Zamindar op Sivagana. 1939 

M.W.N. 841=A.I.R. 1940 Mad. 273. 

-S. 3b—Pedigree prepared by Court of 

Wards under rules framed under the Court of 
Wards Act — Admissibility. 

Wliere a hand written pedigree is prepared 
under a form prescribed by rules framed under 
the Court of Wards Act, it is admissible in evi¬ 
dence under S. 35 of the Evidence Act. 
(Bachhpal Singh and Bajpai, JJ.) Sham 
Pratap Singh v. Baisni Madho Kunwar. 
189 I.C. 757=13 R.A. 119=1940 A.W.R. (H. 
C.) 300=A.I.R. 1940 All. 353. 

-S. 35— Police records — Entries in village 

crinxe note booh—Evidentiary value. 

Per Gruer, J. —Where there is an official duty 
cast upon any officer to make an entry in his 
register such entries are admissible under S. 35, 
Evidence Act. The village Crime Note Book 
is one of the registers which are prescribed for 
station house under the Police Manual. There¬ 
fore entries in it are admissible to prove that 
certain crimes were reported and registered, but 
of course they are no proof against persons 
named as suspects in them. (Grille, J.C., Ni/yogi 
and Pollock, A.J.Cs.) Amdumiyan Guljab v. 
EMPintOR. I.Ii.R. (1937) Nag. 315=166 I.C. 
682 and 687=9 R.N. 126 and 132=38 Cr.L. 
J. 237 and 261=A.I.R. 1937 Nag. 17 (F.B.). 

-S. bb-Process-servePs report — Admissi¬ 
bility — Process-server not called as vritness. 

A process-server ^8 report of the giving of pos¬ 
session of property in execution is a public re¬ 
cord of an official act, :r.\d is admissible, in evi¬ 
dence without his being called a& a witness. 
(Monroe, J.) Mst. Rewti v. Mohan Lal. 
42 P.L.R. 288=A.I.R. 1940 Bah. 312. 

-S. 36 —Eecord—Record of existing rents 

and assets of estate published under Bengal 
Estates Partition Act—Admissibility. See Evi¬ 
dence Act, Ss. 13 AND 15. 40 C.W.N. 821. 

- S. Zb—Register of rent suits — Admissibi¬ 
lity. 

A register of rent suits would bo admissible in 
evidence under S. 35 of the Evidence Act as 
written by a public servant in the discharge of 
his official duty. (Ahram, J.) Basanta 
Kxtmari Dasi V. Jnankndra Nath Ghosh. 
71 C.E.J. 504=A.I.R. 1940 Cal. 539. 

-S. 36— Relevancy of patta—Lease bp 

Court of Wards—Visible indications of official 
act — Value, though not proved. 

Q.- D. II—I o 
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Where a lease printed in the form of the 
Court of Wards and bearing the signature of 
its manager has been produced from proper 
custody, it is a strong piece of evidence, though 
it was not proved, and the patta cannot be com¬ 
pletely ignored under S. 35 of the Evidence Act. 
(Mehta, S.M. and Harper, J.M.) Maknu y. 
Mahomed Husain Khan. (1939) R.D. 20-- 
1939 A.W.R. (B.R.) 127. 

-S. Zb—Revenue records—Entry made by 

patwari in village papers. 

An entry made a considerable time ago by the 
patwari in village papers, would be treated as 
an entry in a public document maintained in the 
course of business. (Marsh, S. M. and Mehta, 
J. M.) Shyam Lal v. Ishwari Dayai.. 1939 
R.D. 325=1939 A.W.R. (B.R.) 277. 

-S. 35 —School register — Non-Covernment 

school — Entries — Admissibility. 

An employee in a school other than a Govern¬ 
ment or a State school is not a public servant and 
any entry in its register made by him is not one 
made in a public or official register by ‘‘a public 
servant” in the discharge of his official duty. 
Hence entries in registers of schools other than 
Government or State schools are not admissible 
in evidence under S. 35. A.I.R. 1935 Oudh 41. 
(Mya Bu and Mosely. J.) Hoak Saing t/. Ma E 
Hla. 1940 Rang.L.R. 481=A I.R. 1940 Rang. 
191. 

-S. 36— Diara map — Presumption of correct¬ 
ness — Rebuttal. 

Where the diara operations extend over a very 
wide area and the diara map is not prepared with 
reference to any particular survey trijunciion of 
certain mouzahs named, the presumption of 
correctness of the diara map is in no sense re¬ 
butted by the mere fact that that particular tri- 
junction has not been located. (M.N. Mukher- 
jee, Ag.C.J. and S.K. Ghose, J.) Sri Gobinda 
Chaudhuri V. Secretary of State. 176 I.C. 341 
=11 R.C. 81=A.I.R. 1937 Cal. 574. 

-Ss. 36 and ZZ—Proof of maps. 

A map which is not a published map generally 
offered for public sale nor one made under tho 
authority of Government, is not within S. 36 of 
the Evidence Act. It is on the contrary within 
the provisions of S 83, that maps made for the 
purposes of any cause must be accurate. (Sir 
George Rankin.) Kesho Prasad Singh v. Bahu- 
RiA. 16 Pat. 258=18 Pat.L.T. 257=1937 O.W. 
N 396=1937 R.D. 178=9 R.P C. 199=1937 A. 
WR. 459=41 CW.N. 577=45 LW. 580=31 
SLR. 242=65 C L.J 241=1937 M.W.N. 593= 
1937 A.L.R 252=39 Bom.L.R. 731=1937 P.W. 
N. 290=1937 O.L.R. 151=3 B R. 368=167 I.C. 
329=1937 All.L.J. 638=A.I.R. 1937 P.C. 69= 
(1937) 2 M.L J. 631 (P.C.). 

-S. 36— Rennet's maps — Admissibility 

The maps of Rennel published in 1914 were 
withdrawn and the sale of copies printed in 1914 
were stopped under orders of Government. They 
are, therefore, not admissible in evidence. (Mil¬ 
ter and Roxburgh, //•) Gadadhar Chowdhury 
V. Sarat Chandra. 44 C.W.N. 935. 

-g. 36 — Revenue Maps and surveys — Evi¬ 
dentiary Value. 

Maps and surveys made in India for Mvfiiue 
purposes aro official documents prepared by com¬ 
petent peraons, and vdth such publicity^ and 
notice to persons interested as to b© admissible 
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and valuable evidence of tlie state of things at 
the time they are made. They are not con¬ 
clusive, and may be shown to be wrong but in 
the alisence of evidence to the contrary they 
may be properly judicially received in evidence 
as correct when made. 30 I.A. 44, foUowed. 

Nasim Ah and Bendemony JJ.) Sita- 
NATH Saha r, Manoranjan Roy. 68 C Ii J 
293—A.I.R. J.939 Cal. 148. 

—Evidentiary value. 

u ^ - evidence of possession at the 

time when it is made and as such evidence of 
title. iSyed Nasim Alt and Henderson, JJ) 

Ss. 40 to 43-~Decree for confirmation of 


148 


EVIDENCE ACT (1872), S. 41. 


Posjession-Value of~If "/"ac- 

iual possession—Evidentiary value of judgment. 

vnnr possession in fa- 

oroof ^ regarded as conclusive 

of possession on the date 

ofthete^- There IS nothing in Ss. 40 to 43 
fn Act. which would justify a Court 

missihU^"^’ A J^^gment generally is only ad- 
ces ° show Its date and its legal consequen- 

foUoweri decree for delivery of possession 

de of formal 

rtf thA / treated as conclusive proof in favour 
of the successful party. (James and Saunders, 

T Singh v. Emperor. 15 Pat 

-17~ii 1 % 1126^9 R.P 165 

.fcZTpr.7,Zi::r t t::uuz‘£; 

by another that Chabutra does not belonn to 

o 7 ^roof encroachment—Burden 

ha^'blln^ ?n ‘s shown to 

frtrit ° i! J possession of a Chabutra or nlat- 
thpTn house for a number of years 

has no righrto it’ 
tanH * encroachment over another**; 

land .s on the party alleging the S 2 .me (SloL 

XT Pandurang V. Municipal Cnxfvft^^ ^ 
Nagpur. 19 NXJ. 285 committee, 

outsMe the‘sjau in wMeT’;^“ '» rem 

state Where th^ Person domiciled, within such 

mtntaKrthe^stamsl? gives a judg- 

within its terfitoVv such P®’’®'?" domiciled 

the comity of nail’ ^ by 

ment in «m. aSd as sucW? 
over. The succession tnth all the world 

person is governed by the'law of 
where a oerson drtr«;I!*ij'^ . domicile; 

dies leaving assets country 

Courts of the latter country 

appoint a representative of^th^ .? jurisdiction to 

country and to disin'h, . “i^^c^scd in that 

country according to the law If® ■" ‘^at 

country of domicUe such of succession of the 
rn accordance with 'the laws o^evlde^l^'whkh 


usually involve the calling of expert witnesses on 

however, no rule of law 
under which, by the comity of nations, the Courts 
of one country are bound to accept as conclu- 
^ve.ona question as to its own law and in a 
matter upon which it is called upon to adjudicate. 

ru?c^nf ^ Cooft- There is no 

rule of international law which requires a British 

judgment of thesup- 
Hri^ His Britannic Majesty. Alexan- 

ic Ih A Jaw of domicile of a deceased, which 
is the domestic law of British India, as binding 

s“ 4 l''‘®f Court’s jurisdiaion 

f.i fi® *u cannot be read as going 

further than the rule of international law applic- 

'I deals with 

what are known as judgments in rem, though 

wrt J” section. The 

Cnnrf Court'* in S. 41 mean the 

a?nHlml country which is competent to pass 
a judgment ill rem. The Alexandria Court cannot 

1 ®? ®® competent to pass a judgment m 
® ^ deceased person who has died 
domiciled m Aden, which at the time happens to 

I" --espect ot assets 
‘be judgment of the Alexandria 
"cZJ"" effect as a judgment.« rem. 

rV^h/i! T el- '■estricted to a Court in 

frrtli A ^o*'e*gn Court is not excluded 

from t^he operation of S. 41. Nor can such judg- 

a judgment in/^r partes and 

have who 

Courf Th *'''*■**■ ® foreign 

•n ”‘ question as to the validity of the 

dria Cour/^^ decided by the Alexan- 

in a LTtYn BrV ®tf agitated by the legatees 

executors whose title was successfully challenged 
by a legatee m that suit be said to have orooerlv 

men^n^^h J^^atees so as to make the judg^ 
ment in the suit conclusive under S. 13, C P 

^E / legatees in British India. 

r^m hinH’ u order to be a judgment »« 

on ^'^OTld, there must be a finding 

f^dfirmpni foundation of the 

conH^^ivl^f necessary for it. It cannot be 
have bpln ^ \ relates to a matter which need not 

rfaT nr was not mate- 

nai or which only came collaterally into Question 

only incidentally cognieaU The 

the indfs? * ”absolutely is 

thelaw^ d only according to 

(fi^aumoi/ r* r of domicile. 
MessT I T ’m T, ^Iessa z;. 

11 R B Bom 529=177 I.C. 836= 

Bom .‘394 Bom.L.R. 57l=A I.R. 1938 

Meaning of Probate Court— 

tration^on of odminis- 

Effect of. *^*^*®" applicant executes bond— 

useJin''^^ 4 f judgment, order or decree*’ 

“hi Proh^t^ r ^ Evidence Act in reference to 

actually issued tn which the grant is 

f«,.. :♦ • issued to the propounder or aonliranf 

the 'vb!®h declares or'^confers 

cant®^Ti,®^^‘j'^*^‘^-°“ ‘b® propounder or aooli- 

cant. The underlying principled that it is'^fhe 















149 


CIVIL, CRIMINAL AND REVENUE, 


150 


EVIDENCE ACT (1872). S. 41. 

seal of the Probate Court, the seal affixed to the 
grant that prevents any person from challenging 
in a Court of law either the appointment of the 
executor or administrator or the validity of the 
will or its contents as appearing in the grant. An 
order merely granting letters of administration 
to the applicant with a copy of the will annexed 
on condition that he executes the usual bond is 
not a final judgment, order or decree in the 
above sense. That order can be relevant, if at 
all, under S. 11 or 13 of the Evidence Act and the 
Court might consider it not safe to hold on the 
basis of that order alone that the will has been 
proved in a subsequent application for letters of 
administration. {Mitter and Khundkar, //.) 
Harilal Chatterjee V. Sarat Chandra 
ChatterJEE. 43 C.W.N. 824. 


S. 41 — Judgment in rem— Admiralty Court 
—Decision restoring certificate of officer of ship 
—Binding force of. 

The decision of the Admiralty Court restoring 
the certificate of an officer of a ship which had 
been suspended is a judgment in rem so far as 
the status and certificate of that officer is con¬ 
cerned. The decision is not binding on a person 
who was not a party to that suit. {Davis, J.C.) 
Yoosaf Sagar Abdulla v. S- S. Ellora. 1940 I. 
L.R. Kar. 53=189 I.C. 9=13 R.S. 16=A.I.R. 
1939 Sind 349. 


-S. 41— Judgment in rem— Judgment of 

foreign Court declaring party to be adopted son 
of Hindu widow^If binding in suit relating to 
immovable property in British Indian Court-^ 
Rule—Jurisdiction of domicile Court. 

A foreign judgment declaring that a person is 
the adopted son of a Hindu widow is binding on 
the Courts in British India in a suit relating to 
immovable property in British India belonging to 
that widow. It is true that the judgment of the 
foreign Court declaring the party to be the adopt¬ 
ed son is not a judgment in rem under S. 41 of 
the Evidence Act, but inasmuch as the Courts of 
British India recognize the validity of the decla* 
ration of status by a foreign Court in a matter of 
succession to movable property in British India 
because the personal law applies, the same should 
be recognised in the matter of succession to im¬ 
movable property where the law requires the 
personal law to be followed. Treating the per¬ 
sonal law as the lex situs, the Courts of the 
•country of domicile are best able to decide ques¬ 
tions of status. The comity of nations treat such 
a declaration by a Court affecting the status of a 
person domiciled within itSv territory as being 
analogous to a judgment in rem. {Leach, C.J. 
and Madhavan Nair, J ) Nataraja Pillai v. 
Subdaraya Chettiar. I.L.R. (1939) Mad. 507= 
185 I.C. 677=12 R.M. 569=49 L.W. 287=1939 
M.W.N. 180=A.I.R. 1939 Mad. 693=(1939) 1 

M. L.J. 499. 

-S. 41—Judgment of foreign Court grant¬ 
ing probate of will—Subsequent judgment re¬ 
voking grant—Effect of—If judgment in rem 
See C. P. Code, S. 13. 43 L.W. 75=1936 M.W. 

N. 82=A.I.R. 1936 Mad. 197. 

—-S. 42—Decision as to custom—Relevancy 

—Value. See Evidence Act, S. 13. 40 P.L.R. 
29. 

-'S. 42— Facts in judgment — Judgment, if 

relevant evidence of. 


EVIDENCE ACT (1872), S. 43. 

Judgments are not under S. 42, Evidence Act, 
relevant evidence of the facts mentioned in them. 
{Harper, S.M. and Sathe, J.M.) Ajudhya v. 
Budhsen. 1940 R.D. 402=1940 A.W.R. (B.R.) 
214. 

-Ss. 42 and 13—Land in suit claimed to be a 

takya in prior suit—Decision in such suit—Rele¬ 
vancy. Evidence Act, Ss. 13 and 42. 163 I. 
C. 924. 

-S 42— Proof of custom — Previous judg^ 

ment — Admissibility. 

A previous judgment is relevant under S. 42 of 
the Evidence Act for the purpose of proving a 
custom. {Almond, J.C.) Jai Karam Dass v. 
Abdul Ghafur Khan. 190 I.C. 35=A.I.R. 1940 
Pesh. 31. 

-S, 43— Admissibility of judgments — Law as 

to. 

A judgment is not admissible to prove the 
truth of the fact which it states, nor is any fact 
stated as part of the reasoning in arriving at the 
fact in issue, evidence of the truth of that fact. 
But in cases where the right of a party has al¬ 
ready been concluded by previous judgment, that 
fact can be proved by the production of the 
judgment, since the existence of that judgment 
itself is relevant. {Stone, C.J. and Clarke, J.) 
Maroti z/. Jagannathdas. 180 I.C. 118=11 R. 
N. 339=1938 N.LJ. 466=A.*I.R. 1939 Nag. 72. 
—-S.43— Decision in rent suit — Recorded rent 
found incorrect—Plea of fictitious rental in 
another suit—Admissibility of the other decision. 

Where the recorded rent has been found to be 
incorrect in one particular case, then in a similar 
case of the same tenant, where it is pleaded that 
the recorded rental is fictitious, the decision in 
the former case can be used as evidence under 
S. 43 of the Evidence Act. {Bomford, S.M. and 
Mehta, Offg. S.M.) Mangal Chand v. Raham 
Ali Khan. 1939 R. D. 162=1939 A.W.R. 
(B.R.) 161. 

S. 43— Decision of Income-tax Officer — 
Finding that assessee was separate and not joint — 
Relevancy in civil suit. 

The decision of an Income-tax Officer holding 
that an assessee was separate from his joint 
family and had s^arate grain business is a mere 
opinion of that officer and is irrelevant in a civil 
suit involving a dispute as to whether a particular 
item of property is his separate property or joint 
family property. {Bose, J.) Nandkumar v. 
Kaluram. 19 N.L.J. 287. 

_S. 43— Judgment in land registration pro- 

ceedings-^Admissibihty and value of in subse¬ 
quent suit not inter partes. 

A judgment in land registration proceedings is 
no evidence of the facts mentioned therein, more 
particularly when the proceedings were not bet¬ 
ween parties to a subsequent suit, in which the 
judgment is sought to be admitted in evidence. 
{Courtney-Terrell, C.J. and James, J.) Krishna- 
KUMAR Chatterjee v. Mt. Jagpat Kuer. 16 
Pat.84=167 I.C. 152=9 R.P. 385=3 B.R. 272= 
17 Pat.L.T. 769=1936 P.W.N. 775=A.I.R. 1937 

Pat. 73. ■ 

-S. 43— Judgment inter partes— Admissi¬ 
bility—Extent of. 

Where all the pers 9 ns who are parties to a 
present case were parties to a former litigation, 
the judgment in the former proceedings ys 
certainly evidence of what were the points in 
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the Court from the duly of coming to an indepen¬ 
dent finding on the question of an authorship of 
handwriting ; the Court has to examine the opi¬ 
nion and come to its own decision. The most im¬ 
portant things are to examine the general charac¬ 
teristics, foimation of letters, fixed pen habits 
and mannerisms, and discern the identity of the 
writer. The identity or resemblance in hand¬ 
writing has to be found out on the value of the 
effect of various considerations arising from 
individual characteristics and idiosyncracies 
which have been embodied in technical language 
of experts. iGuha, Bartley and Nasim Alt. JJ ) 
JiTENDRA NTath Gupta V. Emperor. 169 I C. 977 
=38 Cr.L.J. 818=10 R.C. 69=A.I.R. 1937 Cal. 
99 (S.B.). 

-S. AS—Expert evidence—lvalue of. 

Where a handwriting expert was privately con¬ 
sulted by a party before he was produced in^court 
and he was produced as his opinion was favour¬ 
able to that party much importance cann'fft be 
attached to his evidence. (Abdul Qayoonil'C. J 
and Kichlu. J.) State v. Sham Lal. 39 P.L.R. 
J. and K. 54. 

-S. 45— Expert evidence—Value of. 

The value of the expert evidence depends 
largely on the cogency of the reasons on which it 
is ba>ed. In general, it cannot be the basis of 
conviction unless it is corroborated by other 
evidence. (Niamatullah, J.) Saqlain Ahmad v. 
Emperor. 160 I.C. 264=37 Cr.L J. 263=1936 
ACr,C.40=8R A 582=1936 A.W.R 119=1936 
A.LJ. 317 = 1936 A.L.R. 70=1936 Cr.C. 187= 
A I.R. 1936 All. 165. 

——S 45— Expert not acquainted with charac¬ 
ters—If can be competent handwriting expert. 

The fact that an expert if not acquainted with 
the characters of the language and can neither 
read nor wiite them, will not make him incompe¬ 
tent as an expert in handwriting. (Niamatullah. 
J.) Saqlain Ahmad v. Emperor. 160 I C 264 
=37 Cr L J. 263=8 R.A 582=1936 A Cr C. 40= 
1936 A.W.R. 119=1936 A.LJ 317=1936 Cr.C. 
187=1936 All L.R. 70=A.I.R. 1936 All. 165. 

--S. 45— Foot-print expert — Evidence of — 

Admissibility and value of — Circumstantial 
evidence. 

It is quite clear that the science, if it could be 
so called, of foot-prints has not yet progressed 
very far. But there is no doubt whatever that 
evidence of similarity of the impressions of the 
foot, shod or unshod, given by a toot-print expert 
is admitted by the Courts. Such evidence comes 
under the head of circumstantial evidence. It is 
not the opinion of the expert that is of any 
importance but the facts that the expert has 
noticed. A person who has mtde a study of the 
prints made by the human foot is better qualified 
to notice points of similarity or dissimiliarity than 
one svho has made no such study. He is able to 
lay the-ic points before the Court, and from his 
evidence the Court draws its own conclusions. 
(Burn and Lakshmana Row, JJ.) Mylaswami 
Goundan V Emperor. I.LR. (1938) Mad 262= 
172 1.0.485=10 R.M. 466=39 Cr.L J. 149= 
1937 M. Or C. 272=1937 M W.N. 874=46 L.W. 
477=A.I.R. 1937 Mad 951 

—-»S 45— finger-print expert — Evidence of— 

Value—Need for corroboration. 

It is going loo far to say that the Court must 
insist upon corroboration of the evidence of a 
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finger-print expert. On the other hand, the Court 
must be careful not to delegate its authority to a 
third party. The Court has to be satisfied that 
the accused is guilty, and the Court cannot hold 
him guilty merely because an expert comes for¬ 
ward and says that in his opinion the accused 
must be guilty. The Court must satisfy itself as 
to the value of the evidence of the expert in the 
same way as it must satisfy itself of the value of 
other evidence. The Court has to rely on the 
expert upon two distinct points, first of all. on 
the question of similarity between the marks, 
which is a question of fact on which (he Court 
can, and should, with the assistance of the expert, 
satisfy itself, and secondly on the point, which is 
one for expert opinion, whether it is possible to 
find the finger-prints or thumb impressions of two 
individuals corresponding in as many points of 
resemblance as are shown to exist between the 
impressions found in the case before the Court 
and those of the accused. When the expert tells 
the Court that it is impossible to find so many 
characteristics identical in the finger-prints of 
two persons as are found in the case, and when 
that statement entirely agrees with what one has 
read on the subject in scientific books, the Court 
need not hesitate subject in accepting the opinion. 
(Beaumont, C.J. and Macklin, JJ.) Emperor v. 
Fakir Mahommed Ramzan 60 Bom. 187=162 
I.C. 231=37 Cr L. J. 539=8 R.B. 400=38 Bom.L. 
160=1936 Cr.C. 335=A.I.R. 1936 Bom 151 

-S.45— Medical evidence as to age — Value 

—If amounts to legal proof of age. 

Though a doctor is in a better position to form 
an opinion about the age of a person than a lay¬ 
man, his statement is no more than an opinion and 
could not amount to legal proof of ihe age of the 
person concerned. (Ismail and Mulla,JJ.) Em¬ 
peror V. QunRAT. I L.R. (1939) All. 871=185 I. 
C. 271=12 R.A 310=41 Cr.L.J. 142=1939 A.W. 
R. (H C ) 693=1939 A Cr.C. 161=1939 A.L J 
980=A.I R. 1939 All. 708. 

S. 47— Scope—If contemplates production 
of copy of document. 

When a question has to be decided as to the 
person to whom any document was signed or 
written, then according to S. 47 of the Evidence 
Act, the opinion of any person acquainted with 
the handwriting of the person by whom it is sup¬ 
posed to be written or signed is a relevant fact. 
But tlie section contemplates only the production 
of the original document and not a copy of it. 
(Mehta J.M.) Bharat Singh v. Pathak Har 
Sahai. 1939 R.D. 105=1939 A.W.R. (B.R.) 167, 
——S. 47— Scope — Statement by witness that 
certain document is in handwriting of known per¬ 
son—Admissibility and value of—Document not 
before Court — Effect — Witness—If must state 
source of knowledge at first. 

When a witness says that a particular document 
is in the handwriting of a certain person whom 
he knows, it is evidence of a fact. The fact that 
the witness does not also say that he knows and 
is acquainted with the handwriting of the person 
concerned does not render that evidence inad¬ 
missible. That is legal evidence of the hand¬ 
writing of that person. The witness need not say 
in the first instance that he knows the handwrit¬ 
ing. It is the duty of the opposite party to explore 
in cross-examination the sources of his know¬ 
ledge, if he is not satisfied with the testimony of 
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12 R.B, 192=41 Bom.L.R. 530=:A.I.R. 1939 
Bom. 347. 

-S. 57 (13)—Book or document of refer¬ 
ence—Sifton's Settlement Report—Entries as to 
tenancies in Chota Nagpur—Admissibility. See 
Evidence Act, Ss. 32, 35, 48 and 57 (13). A.I.R. 
1937 Pat. 463. 

S. 58— Effect of—Admission by defendant 
—Power of Court to decree suit on without 
proof. 

The effect of S. 58 of the Evidence Act is to 
dispense with the necessity of proof of any 
matter which is admitted by the defendant in a 
suit, and there is nothing to preclude the Court 
from decreeing a suit on such admissions. 
(Niyogu /•) Ramlal v. Seth Sheolal. 169 I. 
C. 323=10 R.N. 2=20 N.L. J. 21. 

—S. 60—Exclusion of hearsay evidence— 
Relaxation of rule—Evidence of family tradition 
—Admissibility. 5*^^ Evidence Act, S-2. 41 C. 
W.N. 1103. 

-S. 62, Expl. (2)— Applicability~-"Uniform 

process**—Simultaneous typing of letter and 
copies on ^nachine without signature—Subsequent 
signature on one and initials on the rest — Copies — 
If primary evidence of letter. 

To bring a document under Expl. 2 to S. 62 of 
the Evidence Act, the whole document, together 
with the signature thereto, if any, must be made 
by the uniform process. Where a letter together 
with several copies are prepared by one process, 
namely typing on a type-writer, and one of them 
alone is afterwards signed separately, but the 
rest were only initialled, it cannot be said that the 
signature on the one and the initials on the rest 
have been made by one uniform process. The 
copies therefore cannot be held to be primary 
evidence of the letter. (Venkataramana Rao, J.) 
Sivasankaram Pillai V. Narayana Rao. 177 I. 
C. 592=11 R M. 357=1937 M.W.N. 746=46 L. 
W. 437=A.I.R. 1937 Mad. 807=(1937) 2 M.L. 
J. 381. 

——S. 63— Counterfoils of receipts — Admissibi¬ 
lity. 

Counterfoils of original receipts are admissible 
in evidence only if proof of the loss of the origi¬ 
nals has been given. {Tek Chand and Dalip Singh, 
JJ.) Hafiz Mahomed Suleman v. Hari Ram. 
176 I.C. 65=11 R.L. 151=39 P.L.R. 602=A.I. 
R. 1937 Lah. 370. 

■S. 63— Scope—Abstract translation — Ad¬ 
missibility. 

Section 63, Evidence Act, is exhaustive of the 
meaning of ‘secondary evidence*. An ‘abstract 
translation’ which does not purport to be a ‘copy’ 
or even a full and complete translation of the 
document, but is merely a summary of its terms, 
produced in a case where the point in purport of 
which the document is sought to be produced was 
of no importance, does not come within the 
terms of S. 63 and is inadmissible. {Tek Chand 
and Dalip Singh, //.) Hafiz Mahomed Suleman 
V. Hari Ram. 176 I.C. 65=11 R.L. 151=39 P.L. 
R. 602=A.I.R. 1937 Lah. 370. 

-S. 63—Secondary evidence—Absence of 

evidence of comparison with original—(Objection 
on scope of—When to be taken—-Copies admitted 
in appeal without objection—Objection in second 
appeal—Competency. See C. P. Code, O. 41, R. 
27. 17Pat.L.T. 709. 
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-S. 63 (3)— Secondary evidence^Copy of 

copy not proved to have been compared with ori^ 
ginal—Admissibility to prove original. 

A copy of a copy, in the absence of proof of 
comparison with the original is not good second¬ 
ary evidence of the original, and is not such 
evidence of the original in the absence of consent. 
(Wadsworth, J.) Narasimham v. Babu Rao. 
I L.R. (1939) Mad. 333=183 I.C. 751=12 R.M. 
369 (2)=48 L.W. 650=1938 M.W.N. 1102=A I. 
R. 1939 Mad. 40=(1938) 2 M.L.J. 883. 

-T^s. 65 and 91— Contract agreeing to pay 

certain sum for collecting bidt leaves ^Contract 
reduced to writing—Suit on—Document not pro¬ 
duced—Oral evidence — Admissibility. 

There was a contract between A and B, B 
agreeing to collect bidi leaves for a term of three 
years on payment of Rs. 100 per year. The con¬ 
tract was reduced to writing. In suit by A on 
non-payment of the sum, B did not produce the 
document in his possession when called upon to 
do so. 

Held, A was entitled to give oral evidence of 
the terms of the contract. (Pollock,!.) Ahmed- 
khan Jamathkhan V. Mohammad Khan. 169 
I.C. 834=9 R.N 25=A.I.R. 1937 Nag. 116. 

■■Ss. 65 and 66— Notice—Power of Court to 
dispense with. 

The only purpose of a notice under Ss. 65 and 
66 of the Act is to give the party an opportunity 
by producing the original to secure, if he pleases 
the best evidence of the contents. Secondary 
evidence is admissible when the party offering 
evidence of its contents cannot for any reason not 
arising from his own default or neglect, produce 
the original document in reasonable time and 
under S. 66 the Court has absolute power, when it 
thinks fit, to dispense with a notice under these 
sections. (5*ir George Rankin.) Surendr.a 
Krishna Roy v. Mirza Mahammad Syed Ali. 63 
I.A. 85=1936 M.W.N. 22 = 1936 A.L.J. 84=38 
Bom L.R. 330=63 C.L.J. 29=19 N.L.J. 29=8 R. 
P.C. 133=160 I.C. 29=1936 A.W.R. 45=38 P. 
L.R, 19=40 C.W.N. 226=43 L.W. 107=1936 O. 
W.N. 10=1936 P.W.N. 159=1936 All.L.R. 91= 
1936 O.L.R. 60=A.I.R. 1936 P.C. 15=70 M.L.J. 
206 (P.C.). 

— ■ — S. 65— Original document inadmissible as 
being privileged—Secondary evidence — Admis¬ 
sibility. 

Where the original of a document cannot be 
admitted in evidence on the ground of privilege 
under S. 124 of the Evidence Act, no secondary 
evidence of its contents can be given. (Venkata¬ 
ramana Rao, J.) Sivasankaram Pillai v. Nara¬ 
yana Rao. 177 I.C. 592=11 R.M. 357=46 L.W. 
437=1937 M.W.N. 746=A.I.R. 1937 Mad. 807= 
(1937) 2 M.L.J. 381. 

- S. 65—Qabuliat burnt in fire — Evidence of 

writer of lease and qabuliat— If good secondary 
evidence. 

Where a qabuliat was burnt in a fire, no better 
secondary evidence could be produced than the 
writer of the lease and qabuliat and the other 
leases which the lessor issued on the same day. 
(Bomford, J.M.) Dhirja v. Satnarain. 1937 
R.D. 119. 

. —S. 65 (a)— Income-tax return — Secondary 

evidence of — Admissibility. 

Under S. 65 (o) of the Evidence Act secondary 
evidence of the contents of an income-tax return 
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would not be admissible. The Income-tax Officer 
IS subject to every process of the Court. (Burn, 

TO Chetty Kanaka YYA. 186 

i £ ^S2=1939 MW.N 377=1939 

I^^^ A.I.R. 1939 Mad. 546=(1939) 1 

— Ss. 65 (c) and 74— Income-tax return — 
statement of assessee showing details of income 
and proM and loss statement^lf public docu¬ 
ments—Certified copies—Admissibility in evi¬ 
dence-income-tax Act, S 54 —Scope 
A profit and loss statement and a statement 
showing the details of net income, filed by an 
assessee in support of his return of income 
furnished under S. 22 of the Income-tax Act, are 
public documents with reference to S. 74 of the 
Evident Act of which certified copies would be 
admissible under S. 65 (^) of the Evidence Act 

3wh k Income-tax Act 

which prohibits a party from putting in evidence 

a certified copy of an income-tax return if that 

return is a public document. It would be putting 

an unwarranted restriction on the words "docu- 

? 7] records of the acts" in 

b 74 (I) of the Evidence Act to sav that that 
they should be confined to those parts of an 

the Income-tax Officer 
exclude documents, 
which he has himself called for or which have 
been admitted to the re ord for the purposes of 

ISQ—I oao ^^nkatramayya. 52 L W 

159—1940 M.W.N. 787=19401 T R 4*^0_A T 1?’ 

1940 Mad^ 768=(1940) 2 M.L.J. 257 (F.B ). 

return^' <iocumenr—Income-tax 

/Iir to prove contents thereof 

-Income-tax Act, S. S^-Scope and object of 

An income-tax return cannot be held to be a 

pubhc document as defined by S- 74 of the 

Evidence Act, and cannot be proved by secondary 

evidence t.e by the production of a cerS 

S. 65 (e) of the Evidence Act S 54 

makes it clear that a return 
made by an assessee cannot possibly be part of 

the act of the Income-tax officer. In^Sat section 

such returns are made confidential and no Court 

can require any public servant to produce them 

before it If the return is a public document an^ 

?e?tmed'^conv^o^^"V° possession of a 

S";'i r? ""»«'• or,h'T,;r 

would not come under thrSfnH°nf 
under S. 54 (2). But that d™ ^ ^ ^ ‘hsclosure 

third party who has in ^ 

possesion of the cenifieH ?”® come into 

his own advantage If ose them to 

would be faced with the ind^ were so, the C-.urt 

the Income-tax officer *hat 

close the coments of ^^^^idden to dis- 

furnishing certified rr^niA could, by 

closure. It is the policy^of’,he“"inc^'" 
that statements made in Income tax law. 

be brought up in Court^ againVt^ffiV*’^" 

making them or for that marttL"*' - persons 
else. Ceruaed copies of s™uchTe.l?n's"are“^Vs"e! 
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quently not admissible in evidence to prove their 

^22-50 L W **' ” Mad“^ 29 = 1/9 

b. Notice to produce not given—Admis- 

TthJii ^Vi<^ence-OmUsiL to Z‘e^ 

No doubt under S. 66 a notice to produce the 

party”ir 

raent is beTor.. Possession or power the docu- 
f ® giving secondary evidence of its 

slcondar'v^“evid''^ is not essential to render 

To whlr» admissible in certain cases, 

fo di^en^! the Court in its discretion thinks it fit 

be raised at however 

denceandno objection should be allowed^o be 

of^secnn/'’*’^ ‘he admissibility 

evidence evidence which was admitted in 
evidence m trial Court without any objection 

'i'? S U So Gale. I'ls IX.’ 
408 (2)-9 R.R 14=A.I.R. 1936 Rang 277. 

-b. 66. Proviso 2—Appiicabilitv—Second- 

<0 admissibility by party 

\\lu Nonce to produce—If necessarv 

bvYheTn^' ar^adS 

objection and h{?ad°s' to produr^e^Vt!’ pt'v?so*2^ 

the ori^fn^^“"ot r«La?;''L'ly‘,L‘ 

Olid ffoJw n •“ P^«d..ce it 

KANTHToIf: I c'465~rRp'Z^ 

1936 Pat 129. * » E P-446=A.I.R. 


Fr — -- 

examined does not witness who also 

not lead to the inference attestation will 

m fact attested the bond fWo ha^ not 

Chatterji.J) Tai CoRT^n c C.J. and 

\<AM 5 B R^. 613—m r ^’achkauri 

A.I.R. 1939 Pat 755 R.P. 599= 

the presence of fu.® a document in 

from him anacknoLi receiving 

attesting w?tness of cxecuiion is an 

Nagorao. 1940 N.Lj 437 ** Ganpatrao v . 

(5). 2 

The H«fi execution—Necessiiv 

Actil t'i"exhau°s',i'r‘’nL"r 

from the definition in' an Art ** ^ 

doe'"uS,e'^r‘L"\c°,"u^red’’^^ “ ™-n■s^^b1l?'|nr^ 

Therefore it is S. 72 of th^e Ivide°nce Act whfch 


















CIVIL, CRIMINAL AND REVENUE. 


i6i 

EVIDENCE ACT (1872), S. 68. 

applies to the case o£ a bond and not S. 68 and 
examination of the attesting witnesses to prove 
execution is not necessary. {Gruer, /.) Ram- 
CHANDRA V. ZiBAL. 188 I.C- 638=13 RN. 5 = 
1940 N.LJ. 70=A.I R. 1940 Nag. 240. 

—S. 68— Cotisiructton^-Docuwent tendered 
only to prove an admission—Requirements as to 
proof of attestation — Necessity. 

If S. 68 of the Evidence Act was intended to 
express that a document required by law to be 
attested should not be used as evidence for any 
purpose until one attesting witness at least had 
been called, when the words ‘for any purpose' 
would have found a place in the section. Those 
words are not in the section and therefore it has 
to be concluded that this was not the intention of 
the framers of the Act. There is no reason why 
an admission in one document should require a 
different kind of proof from an admission in 
another document. The mere fact that one of 
the documents requires to be executed with attes¬ 
tation and that attestation must he proved for the 
purpose of giving legal effect to the document 
does not appear to have any bearing on the ques¬ 
tion as to what proof should be given of the 
document where it is tendered merely to prove an 
admission in writing. S. 68 does not apply to the 
case of a document which is merely to be proved 
for the purpose of an admission. (Bennet and 
Vermu, J.) Shyam Lal v. Lakshmi Narain. 
I.L.R.(1939) All. 366=181 I.C. 612=12 R.A 588 
=1939 A.L J. 142=1939 A.W.R. (H.C.) 236= 
A.I.R. 1939 All. 269. 

Ss. 68 and 70 —Construction and scope — 
^'Execution'*—Meaning of—Deed requiring attes¬ 
tation—Executant stating that when he signed the 
deed there were no alterations or erasures and no 
attesting witnesses—If admission of exectition — 
Duty to call attesting witness. 

The execution contemplated in S. 70 of the 
Evidence Act is not a mere signing of the docu¬ 
ment, but a due execution or execution in 
accordance with what the law requires for a parti¬ 
cular document. In the case of document requir¬ 
ed to be attested, there can be no execution unless 
there has been a signing by the executant in the 
presence of the attesting witnesses, and execution 
is not complete unless the deed is attested by two 
witnesses. If a question of attestation is put in 
issue, it is incumbent on the plaintiff to prove that 
the document has been duly attested before S. 70 
can be relied on, and the plaintiff is not relieved 
of the obligation of calling an attesting witness 
under S- 68 of the Evidence Act. A statement by 
the executant that when he signed the deed there 
were no alterations or erasures and there were no 
attesting witnesses to the document, etc., is not an 
admission of execution at all, but a denial of 
execution. {Pandrang Rao and Venkataramana 
RaoJJ.) Sheikh Davood Rowther r. Ramana- 
Than (Thettiar. I.L.R. (1938) Mad. 523=176 I. 
C. 309=11 R.M. 57=1938 M.W.N. 1203=46 L. 
W 610=A.I.R. 1938 Mad. 43 

-.S. 68 —Document admitted in evidence with¬ 
out objection by defendant — Plaintiff, if absolved 
from proving due attestation. 

The mere fact that a document which is required 
by law to he attested was admitted in evidence 
without objection by the defendant, does not 
absolve the plaintiff from establishing that it had 
been duly executed and attested. J.) Bhi- 

Q.. D. II—IX 
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kari Charan Das V. Sudhir Chandra Tana. 178 
I C. 992=11 R.C. 451=42 C.W.N. 1055=A I.R. 
1938 Cal. 702. 

-S. 6S—E.Yecution not denied—Attesting 

witnesses if should be called. 

Where execution of document is not denied, the 
execution and attestation of the document can be 
proved by other evidence, and it is unnecessary to 
call any of the atte.sting witnesses. {Dunkley. J.) 
M.P.A.K. Firm v. Ma Mva Thein. 190 I.C. 413 
=A.I R. 1940 Rang. 184. 

-|-S. 68— Mortgage deed—Denial of execution 

—Failure to call attesting zvilness — Effect—Plea 
that mortgage was by delivery of possession—If 
open. 

Where a mortgage is created by an instrument, 
the instrument requires in law to be attested; and 
when its execution is specifically denied, one attes¬ 
ting witness, if alive, has to be called. If no 
attesting witness be called at all the document 
cannot be said to be proved. The mortgage hav¬ 
ing been created by deed, the person relying on 
the mortgagee cannot plead that it was really 
created by delivery of possession. {Norman, I.C, 
S.) Daula Nath v. Ganesh AIal. 1936 A M.L, 
J. 54. 

- -" -Ss. 68 and 71— Mortgage deed—Proof of 
execution—Mode of. 

Where the execution and attestation of the 
mortgage-deed are denied, but there is no plea 
that the deed for want of proper attestation does 
not opeiate as a mortgage*deed, the execution of 
deed is to be proved according to S. 68 by calling 
one attesting witness at least. The necessary 
conditions for a witness attesting the deed are 
firstly that he has seen the executant sign the in¬ 
strument, and secondly he has signed the instru¬ 
ment in the presence of the executant. If these 
two conditions are fulfilled by a witness, there can 
be no doubt about his being an attesting witness. 
So where the witness in his evidence stated that 
all the executants signed the deed in his presence 
and the fact that he signed the deed in the presence 
of the executants was proved by the evidence of 
the scribe under S. 71. 

Held, that the provisions of S. 68 were complied 
with. 1932 All. 527 (F.B.), Rel. on. {Harries 
and Ganga Nath, JJ.) Banarsi Das v. Collector 
OF Saharanpur. 165 I.C 498=9 R A. 287= 
1936 A.L.J 1262=1936 A.W.R. 887=1936 All.L. 
R. 923=A.I.R. 1936 All. 712. 

-Ss. 68 and 70 — Registered deed of mortga¬ 
ge—Admission of execution—Examination of 
attesting witness—If necessary. 

Where in a suit on a registered deed of mort¬ 
gage the execution of the deed is expressly admit¬ 
ted by the defendant and his counsel on the date 
of issu^, it is not necessary for the plaintiff- 
mortgagee to call an attesting witness in proof of 
its execution. If there is no proof one way or the 
other about attestation and there is nothing on the 
face of the document to show that it had not been 
properly attested, the admission of execution 
would be sufficient proof of its execution against 
the party making the admission so as to dispense 
with proof of attestation. {Srivastava and Nana- 
vutty, IJ.) KaJa Ram v Rameshwar Bakhsh 
Singh. 161 I.C. 605=8 R.O. 335=1936 O.W.N. 
354=1936 O.L R. 194=A.I.R. 1936 Oudh 270- 
■ ■ ' ■ — Ss 68 and 71— .^coPe — English law — If stat¬ 
ed tVj —Mortgage bond—Suit on—Proof of execu » 
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iion—All living attesting witness-^If to be called 
before offering evidence aliunde. 

It is not the law that a plaintiff in a suit on a 
mortgage bond should call all the attesting wit¬ 
nesses to the bond who are alive before he can 
take advantage of S. 71 of the Evidence Act. It is 
incumbent on the plaintiff to call at least one 
witness, and if that witness denies or does not 
recollect the execution of the document, then the 
execution may be proved aliunde. Whatever the 
English-law may be Ss. 68 to 71 of the Evidence 
Act do not necessarily state it ( JVort and Varma, 
//.) Manki Kuar t;. Hansraj Singh. 173 I C. 
983=4 B R. 370=19 Pat.L.T. 234=10 R.P. 467= 
A.I.R. 1938 Pat. 301. 

•-S. 6S-^Sufficient compliance with — Calling 

of an attesting witness^ who is disbelieved. 

Where though a person purports to be an attest¬ 
ing witness and is called at the trial for the 
purpose of proving the execution of a mortgage 
deed, but his evidence has not been accepted as 
evidence upon which any reliance could be placed, 
m such case, the contention that the provisions of 
S. 68 of the Evidence Act had been complied with 
^I'd that no further evidence of due execution 
and attestation of the mortgage was necessary, 
cannot be accepted. (.9ir Lancelot Sanderson.) 
Surendra Bahadur Singh t;. Behari Singh. I.L. 
R. (1939) Kar. 222=43 C.W.N. 669=1939 A.W. 
R. (P.C ) 69=1939 O.A. 427=1939 O.W N. 450 
= 181IC.216=5 B.R. 592=11 R.P.C. 226=50 
L.W 58=1939 A.L.J, 492=20 Pat L.T. 565=41 
P.LR. 598=1939 MW.N. 867=41 Bom.L.R. 

O ^ 298=A.I.R. 1939 P.C. 117= 

(1939) 2 M.L J. 762 (P.C.). 

“ ^—S. 68 — Suit based on mortgage-deed — 
Defendant admitting execution but denying attes¬ 
tation—Duty of plaintiff to prove due attesta¬ 
tion. 

If in a suit for sale on the basis of a mort- 

defendant admits having signed 
the deed but denies having signed it in the pre¬ 
sence of the attesting witnesses, it is the duty of 
the plaintiff to prove the due attestation of the 
document. S. 68 does not dispense with the 
necessity of proving attestation, where the execu¬ 
tion is adnntted, but the attestation is speciffcally 
denied. {Sulaiman, C.J. and Smith, J.) Binde- 
SHARi Prasad v. Panchayati Akhara. 160 I. 
C.73=8R.A. 565=1936 A.W.R. 57=1936 All. 
169 297=A.I.R. 1936 All. 

“ — C^^tified copy of register- 

L .O^ft produced in evidence—Party 

no/ denytwp specifically that it is 

if^Lsenftal^ of attesting witnesses, 

Where on the production of a certiffed copy of 

doef ^ challenging it 

thp dlJpH ^ 's the copy of 

the deed, according to the proviso to S. 68 the 

attesting witnesses to prove execu- 

essential. 

Sr occ’ , o Lakhmi 187 I 

C. 865=12 R.L. 500=A.I.R. 1939 Lah. 414 

TTj- « Proviso— Co«j/r«c/iow — Words 

Indian Registration Act, 1908’ if refers to the 

particular Act alone. y ^ me 

The words ‘Indian Registration Act, 1908’ 
occurring in proviso to S. 68 of the Evidenc^ 
could not be interpreted so as lo coS thet^- 
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plication of the proviso, only to documents regis¬ 
tered according to the provisions of that parti¬ 
cular Registration Act and not of any previous 
Registration Act. {lVort,J.) Jadunath Mitra 
V. Isar JHA. 178 I.C. 198=5 B.R. 65=11 R.P. 
229=A.I.R. 1939 Pat. 47. 

S. 68, Proviso— 'Execution^—Meaning of 
—Mortgage bond. 

The word ‘execution’ as used in the proviso to 
S. 68 of the Evidence Act in the case of a mort¬ 
gage-bond which under the law requires attesta¬ 
tion, means and includes not only the signature 
of the executant but the whole series of facts or 
formalities which are necessary to give the docu¬ 
ment validity as a mortgage. This includes 
attestation, and if attestation is expressly denied 
the plaintiff is not exonerated from the duty of 
complying with the provision of S. 68 by calling 
an attesting witness. {Mukherjea and Latifor 
Rahman, JJ.) Harekrishna Panicrahi v. 
JOGNESWAR Ponda. 69 C L.J. 454=43 C.W.N. 
1025=187 I.C. 644=12R.C. 600=A.I.R. 1939 
Cal. 688. 

-S. 68, Proviso— 'Execution*—Meaning of — 

Mortgage bond —5*111/ on—Defendant admitting 
signature but denying attestation—Proof reauir- 
ed of plaintiff. 

The word ‘execution’ as used in the proviso to 
S. 68 of the Evidence Act in the case of mort¬ 
gage bonds which the law requires to be attested 
by witnesses means and includes all the senes of 
acts which would give validity to the instrument 
qua mortgage, i e., the word ‘execution’ used in 
that section not only means signing by the bor¬ 
rower but the attestation of his signature by the 
witnesses as required by S. 59 of the T. P. Act. 
If, therefore, in a suit on a mortgage bond the 
defendant admits the signature but denies the 
attestation, it must be taken that he denies the 
execution of the mortgage bond and this denial 
requires the plaintiff to prove the mortgage bond 

by examining one of the attesting witnesses if 

available. (/?. C. Milter, /.) HaIi nI^h gSosI 
V. Nepal Chandra Kai Chowdhury T T t? 
(1937) 1 Cal. 507=41 C.W.N. 306 

Z ^^^V^^-^^ 9 istered mortgage deed 

Proo/ £xccm/io««o/ denied by mortgagor— 

// need be called. ^ 

^ registered mortgage 
deed is not denied by the mortgagor, it is not 

deed^to'^^frnv the attesting witnesses of the 
«/ n® c* ^9- C.J. and Zia- 

12 T ^1 o52 Singh Jagannath. 

9^1^0 2'i2-7^^ia^o 647=165 I.C 404= 

M •^* "Specifically denied"— 

mortgage "not admitted'^ 
^oii^ 0/ dental ^Proof of attestation. 

^ inortgagor merely does not admit the 
attestation of the mortgage docu- 

savin^'l^ rao^’tgagee to proof, such as by 

mortgage, if any 
the plea is not one of specific 
aenial of the execution or attestation of the 

^^|?ch a case proof of one attesta¬ 
tion IS quite sufficient. It is only in a case where 
mere IS not only a want of an admission but a 

validity of the mortgage 
mopgagee IS called upon to prove, attes¬ 
tation of two witnesses. (^Sulaiman, C.J. and 
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Bennet, J.) Amir Husain v. Abdul Samad. I. 
L.R. (1937) All. 723=171 I.C. 743=1937 A.L. 
R. 883=1937 A.L.J. 710=10 R.A. 309=1937 A. 
W.R. 641=A.I.R. 1937 All. 646. 

•- S. 68, Proviso — Specifically denied—What 

may amount to. 

Where a defendant in a suit on a mortgage 
pleads that the contesting defendant does not 
admit the execution and completion of the docu¬ 
ment sued on, nor is receipt of any consideration 
of the same admitted, and further it is recorded 
by the trial judge that the pleader for the defen¬ 
dant in question ‘hotly contended that the execu¬ 
tion and due attestation of the mortgage bond in 
suit was not proved against his client,’ in such a 
case the contention that the execution of the 
mortgage had not been ‘specifically denied’ could 
not be accepted, and it must be held that in fact 
the execution has been specifically denied. (Sir 
Lancelot Sanderson ) Surendra Bahadur Singh 

V. Behari Singh. I.L R. (1939) Kar. 222=43 C. 

W. N. 669=1939 A.W.R. (P.C.) 69=1939 O.A. 
427=1939 O.W.N. 450=181 I.C. 216=5 B.R. 
592=11 R.P.C. 226=50 L.W. 58=1939 A L.J. 
492=20 Pat L.T. 565=41 P L.R. 598=1939 M. 
W.N. 867=41 Bom.L.R. 1047=1939 O.L.R. 298 
=A.I.R. 1939 P.C. 117=(1939) 2 M.L.J. 762 
(P.C.). 

-S. 70— ''/Admission*’ — Meaning of — Admis¬ 
sion of execution made in power-of-attorney — 
Sufficiency of. 

The “admission” contemplated under S. 70 of 
the Evidence Act is an admission made for the 
purposes of or having reference to the suit, made 
either in the pleadings or during the course of 
the trial. The admission of execution contained 
in some other document such as a power-of- 
attorney cannot be availed for the purpose of dis¬ 
pensing with the citation of the attesting witness. 
(Pnndrang Rao and Venkalaramana Rao, JJ.) 
Sheik Davood Kowther v. Ramanathan 
Chettiar. I.L.R. (1938» Mad. 523=176 I.C. 309 
=11 R.M. 57=1938 M.W.N. 1203=46 L.W. 610 
=A.I.R. 1938 Mad. 43. 

— S. 70 — Construction — '*Adfnis5ion of a 
party to an attested document of its execution ’*— 
Meaning of. 

The execution contemplated by S. 70 of the 
Evidence Act is not a mere signing of the docu 
ment, but a due execution in accordance with 
■what the law requires for the particular docu¬ 
ment. “Attested” means duly attested, and if a 
question of attestation is put in issue, it is incum¬ 
bent on the plaintiff to prove that the document 
has been duly attested before S. 70 can be relied 
on. The admission contemplated by the section 
is an admission made for the purpose of, or 
having reference to the suit, and made either in 
the pleadings or during the course of the trial, 
and not an admission antecedent to the suit made 
in some other transaction of the party. (Pand- 
rang Row and Venkalaramana Rao, JJ.) Sheik 
Dawood Rowther V. Ramanathan (Thettiar. 
I.L R. (1938) Mad. 523=176 I C. 309=11 R.M. 
57=46 L.W. 610=1938 M.W.N. 1203=A.I.R. 
1938 Mad 43. 

— S. 70—“Execution”— Meaning of—Deed 
requiring execution—Execution—When admit¬ 
ted. See Evidence Act, Ss. 68 and 70. 46 L.W, 
610 . 
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-S. 71 — Applicability—Evidence of attesting 

witness considered unreliable. 

S. 71 of the Evidence Act is applicable only 
where the attesting witness 'denies or does not 
recollect the execution of the document.’ Their 
Lordships were doubtful whether the description 
would be applicable to the case of a witness 
whose evidence was considered unreliable but 
were willing to assume that the discrepancies 
were due to deficient recollection. It was held 
on the facts that even assuming that it would be 
legitimate in the above circumstances to look at 
the proceedings relating to the registration of 
the mortgage deed for the purpose of proving its 
due execution and attestation, the plaintiffs had 
failed to prove the material facts necessary to 
comply with the provisions of the T. P. Act. (Sir 
Lancelot Sanderson,) Surendra Bahadur 
Singh v. Behari Singh. I.L.R. (1939) Kar. 222 
=43 C.W.N. 669=1939 A.W.R (P C.) 69=1939 
O.A. 427=1939 O.W.N. 450=181 I C. 216=5 B. 
R. 592=11 R.P.C. 226=50L.W. 58=1939 A.L J. 
492=20 Pat.L.T.565=41 P,L.R.598=1939 M.W. 
N. 867=41 Bom.L.R. 1047=1939 O.L.R 298= 
A.I R.1939 P.C. 117=(1939) 2 M.L.J. 762 (P.C,), 
-S. Applicability — One of attesting wit¬ 
nesses summoned hut not produced in Court — 
Duty of plaintiff. 

S. 71 of the Evidence Act has no application to 
a case where the attesting witnesses are not be¬ 
fore the Court. If, therefore, the plaintiff takes 
out summons on one of the attesting witnesses 
and the witness does not appear in Court, that is 
not enough to let in further evidence under that 
section. In such a case it is the duty of the plain¬ 
tiff to exhaust all the processes of the Court in 
order to compel the attendance of any one of the 
attesting witnesses and when the production of 
such witnesses is not possible either legally, or 
physically the plaintiff can avail himself of the 
provisions of S. 69 of the Act. (Mukherjea and 
Latifur Rahman, JJ.) Harekrishna Panigrahi 
V. Jogneshwar Ponda. 69 C-L.J. 454=43 C W. 
N. 1025=187 I.C. 644=12 R.C. 600=A.I.R. 1939 
Cal. 688. 

-S 71— Construction — Evidence of executant 

of deed or other ivitnesses — Admissibility to 
prove execution—Denial or want of recollection 
by attesting witness—If condition precedent. 

S. 71 of the Evidence Act cannot be construed 
as meaning that the evidence of the executant of 
a deed required by law to be attested is not ad¬ 
missible unless the attesting witnesses denied or 
did not recollect the execution of the document. 
There is nothing in the Evidence Act which pre¬ 
cludes a party from adducing as a witness to the 
execution of the deed any person who happened 
to be present when the deed was executed and 
actually saw it signed by the executant and by 
attesting witnesses. The section, while permit¬ 
ting the evidence of the executant of the deed in 
certain circumstances does not have the effect of 
rendering his evidence or that of other witnesses 
inadmissible in different circumstances. (Thom 
and Allsop, JJ.) Murari Lal v. Sami-ud din 
Ahmad Khan. 1937 A.W.R. 115=168 I.C. 988 
=9 R A. 691=1937 A.L.R. 437=1937 A.L.J. 161 
=AIR 1937 All. 273. 

-S.71— Proof of attestation by other evidence 

— Permissibility—*Other evidence*—If includes 
plaintiff’s evidence. 
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The word ‘execution* in S. 71 of the Evidence 
Act not only means signing by the executant but 
it means and includes attestation as well. If,there¬ 
fore, an attesting witness called by the plaintiff 
turns hostile, the plaintiff is entitled to prove at¬ 
testation of the instrument by other evidence as 
laid down in the section. This other evidence in¬ 
cludes his own evidence as well, although he is 
the grantee of the instrument. {Mukherjea and 
Roxburgh, JJ.) Jaikarandas v. Protapsingh. 
I.LR. (1939) 2 Cal 479=187 I.C. 718=12 R.C. 
604=43 C.W.N. 1084=A.I.R. 1940 Cal. 189. 

-S. ^Comparison of signatures—Expert 

evidence—If necessary—Power of Court to form 
opinion on its own comparison of signatures. 

Although in a case where there is a serious 
conflict of evidence as to the genuineness of a 
signature, it would be unsatisfactory and dange¬ 
rous to stake a decision on the correct determin¬ 
ation of the genuineness of a signature by mere 
comparison w*th admitted signatures without any 
expert advice or evidence of microscopic enlarge¬ 
ments, in a case where there is no conflict of evi¬ 
dence, the Court is entitled to form its own 
opinion after comparing the signatures on the 
documents produced in Court and the admitted 
signatures. Such procedure in expressly con¬ 
templated by S. 73 of the Evidence Act {Court- 
ney-Terrell, CJ. and Manohar Lai, /.) Nara- 
YANASWAMY V. Emperor 17 Pat. 15=1938 P 
W.N. 338=19 Pat.L.T. 432. 


-S. IZ^Comparison of signature^Power of 

Court—Value to be attached. 

Although the law allows a Judge to compare a 
disputed signature with an admitted signature, he 
ought not to attach much weight to such compa¬ 
rison. {Norman, LC.S.) Choudhmal v. Uda. 
1939 A.M.L.J. 34. 

■■ S. 73— Denial of^signature-^Safe way to 
prove signature. * 

Where a signature is denied, the only safe way 
to prove that the alleged signature is really the 
signature of the person who denies it, is to pro¬ 
duce some signature admittedly made by the 
same person at about the same time as the dispu¬ 
ted signature was allegedly signed. {Davies.) 
Ram Pal v. Tebar Khan. 1940 A.M.L.J. 2. 

7 -74— Applicability ^Order sheet of Court 

tn case. 

An order sheet in a case is a public document 
b^ng the record of an act of a public judicial 
omcer and the presumption is that it is genuine. 
It would require evidence and not mere sugges- 
Uon that it has been fabricated to justify its re- 
(Rorv«OMa,/.) Nand Kumar v. Emperor, 

i/U w' ^16=39 Cr.L.J. 103=1937 

P.W.N. 119=A.I.R. 1937 Pat. 534. 

. 7^ Applicability—Takta or register of 

information regarding pargana watandars —If 
public document—Admissibility to prove date of 
grant contained therein—Certified copy-Suffi- 
ctency of. " 

A register (takta) of information regarding the 
pargana watandars, prepared by an Assistant 
Collector under the directions given by the Col¬ 
lector under the orders of the Inam Committee 
comes the definition of public document in 
S. 74 of the Evident Act, being a record of the 

acts of a public officer and can be proved bv a ! 
oertified copy. It is also relevant evidence under 1 
S. 35, or at any rate under S. 13 of the Evidence 
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Act to prove the date of a grant contained in it. 
{Broomfield and Tyabji, JJ.) Mallapp\ v. Tuk- 
KO. I.1..R. (1937) Bom. 464=170 I C. 801 = 10 

R, B. 121=39 Bom.L.R. 288=A.I.R. 1937 Bom. 
307. 

'■—Ss. 74 and 77— Certified coPy of entry of 
registration of deed — Admissibility. 

A certified copy of the entry of registration of 
a deed is admissible in evidence under Ss. 74 and 
77 as proof of the entry, but not of the contents 
of the deed. {Lort Williams, J.) Hemanta 
Kumar Das v. Aliants Insurance Company, 
177 I.C 517=11 R.C. 253=A I.R. 1938 Cal. 120. 
■■ —S. 74—Income-tax return—If public docu¬ 
ment. See Evidence Act, S. 65 {e). 50 L.W, 
815. 

;-'S. 74—‘Public document*—Book maintained 

in Collector's oftice of copies of communication 
sent to subordinate offices—If public document— 
Proof by certified copy — Permissibility. See 
Evidence Act, S. .35. 1939 M.W.N. 841. 

^-Ss. 74 and 76— "Public document"—Entry 

in Register of Powers-of^attorney — Copy of such 
entry—Admissibility — Registration Act, S. 69. 

The Register of Powers-of-attorney is main¬ 
tained by the Registering officer under certain 
rules made by the Inspector-General of Registra¬ 
tion under S. 69 of the Registration Act. Every 
entry in that Register is therefore “a public docu¬ 
ment” within the meaning of S. 74 (1) (lii) of the 
Evidence Act, being a document forming ‘‘the act 
or record of the act” of an executive public offi¬ 
cer in the discharge of a statutory duty imposed 
upon him. It follows that a true copy of the 
entry (which by virtue of S. 76 of the Evidence 
Act) is a^ certified copy within the meaning of 

S. 6) (1), is admissible as proof of the original 
entry by virtue of S. 65 (e) of the Evidence Act. 
(Milter and Rau, JJ.) P.attu Ku.mar v Nirmal 
Kumar. 185 I.C 691=12 R.C 392=43 C W N 
907=70 C.L.J. 5=A.I.R 1939 Cal 569. 

“ "S- 74— "Public document*’ — Finger print 

shp—^Extract from^ j<iil f^egisier—List of previous 
convictions Admissibility to prove earlier con~ 
victions Identity of accused with Previously 
victed person — Proof. 

A finger print slip taken in pursuance of a 
statutory duty cast upon police officers after a 
convict enters the jail is an act of the executive 
under S. 74 of the Evidence Act and is therefore 
a public document. So also the jail register 
wmch IS written up by the jail authorities in the 
ordinary course of their duty as soon as a convict 

is admitted into jail IS a public document. But 
before the finger print slips or the extracts from 

e jail register can be admitted in evidence as 

of the accused, the 
,.® the person whose name appears in the 

f; P rcg|ster must be satisfactorily estab- 

A accused who is being 

k £ proved that the accused on 

. ^ Court had his finger prints taken 

n jail tar away from his native place, soon after 

person of his name was convicted of an offence, 
tnat IS certainly very strong evidence indeed that 
ine per^n bearing his name who was convicted 
ot an ottence was the very person who shortly 
aftervvards had his thumb-impressions taken. 
i5ut where the finger prints were taken elsewhere 
or taken in a place not the place of conviction, 
ana taken sometime after the conviction, it can- 
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not be said that the identity of the convicted 
person with the accused before the Court has 
been established. A calendar extract showing 
previous convictions would be confirmatory of 
the other evidence establishing the identity of 
the convicted person in the earlier cases with 
the accused before the Court. But the list of 
previous convictions contained in the finger print 
slips cannot be said to be satisfactory evidence of 
the previous convictions recited therein. (Hortviil, 
J.) Arumugam V. Emperor. 180 I.C. 431=11 
R M. 700=40 Cr L.J. 355=1938 M.Cr C. 145= 
1938 M W.N. 595=48 L.W. 639=A.I.R. 1938 
Mad. 858. 

S. 74 (1)—Public document—Income-tax 
return and statement filed by assessee showing 
details of income See Evidence Act, Ss. 65 (e) 
AND 74. (1940) 2 M.L J.257 (F B ). 

——S. 76— Copy of talukdhari Sanad not sealed 
— Other formalities carried out—Copy, if uneer/i- 

Undoubtedly under S. 76 of the Evidence Act a 
copy of a talukdari sanad to be certified should 
be sealed whenever the keeper of the records of 
the Government of India is authorised by law to 
make use of a seal. But if there is no evidence 
to the effect that he is so authorised, the Court 
cannot make such a presumption when other 
necessary formalities have been duly carried 
out. Accordingly a copy of a sanad which com¬ 
plies with other formalities but is not sealed can¬ 
not be treated as uncertified and is admissible in 
evidence. (Zia-ul-flasan atid Hamilton, //.) Sri 
Ram V. Mahomed Abdul Rahim Khan. 13 
Luck. 723=172 I C 882=1938 O.L R. 44=1938 
O A. 96=1938 O.W.N. 67=10 R.O. 200=A.I. 
R. 1938 0udh69. 

-Ss. 76 and 77— Income-tax assessment 

order — Assessee's right to a copy—Admissibility 
of such copy — Income-tax Act, S. 54. 

Although an income-tax assessment order is a 
public document within the meaning of S. 74 of 
the Evidence Act, the assessee has no right to 
inspect it, and has, therefore, no right to demand 
a certified copy of it under S. 76 of that Act. 
Accordingly a copy of that order obtained from 
the Income-tax Department is not under S. 77 of 
that Act a certified copy which may be produced 
in proof of the contents of the original order of 
assessment. {Panckridge, J.) Promotha Nath 
V. Nirode Chandra. I.L.R, (1939) 2 Cal. 394= 
188 I.C. 37 = 12 R.C. 643=1939 I T.R. 570=43 
C.W.N. 1169=A.I.R. 1940 Cal. 187. 

-S. 78—Scope—If exhaustive—Order by 

Government affixed with Government seal— 
Proof of—Necessity. See Government of India 
Act (1919), S. 49. A.I.R 1936 Cal 316. 

--S. 78—Wajib-ul arz— Mode of proof. 

The wajib-iil-arz is a part of the record-of- 
rights. It is unnecessary to produce any witness 
to prove the . It is a public docu¬ 

ment and is admissible in evidence without any 
formal proof. (Abdul Rashid, J.) Fajju v. 
Sirya. 170 I.C. 392=39 P.L.R. 491=38 Cr.L. 
J. 881=10 R L. 107 

—S. 78 (1)— Applicability—Report published 
by Government—If public document Provable 
under. 

With respect to the existence of certain tauzi 
numbers reliance was placed on a report publish¬ 
ed by Government and this report was filed by 


the party relying on it, but was returned by the 
Court thinking that it was a matter of which it 
was entitled to take judicial notice under Ss. 56 
and 57 of Evidence Act. There was a refer¬ 
ence to this report in the judgment of the 
Court. , J . 

Held, that the Court should have regarded the 
report as a public document under S. 78 of the 
Act and admitted it formally in evidence and 
marked it as an exhibit, inasmuch as the report 
could be proved by "any document purporting to 
be printed by order of Government" under S. /8 
of the Act. (Rowland, J.) Sahdon SiNtm v. 
Balam Singh. 170 I.C. 61=10 R.P. 64=3 B.R. 
648=A.I.R. 1937 Pat. 334. 

-S. 78 (D—Notification not published tn 

Government Gazette as required by S. 4 (36) and 
S. 26 of NW.F. General Clauses Act—If can be 

proved. . , • 

Where the notification is not publised ig Ihe 
N.W.F. Government Gazette as required by Ss.4 
(36) and ?6. N.W.F. General Clauses Act, such 
notification is not one that has been ‘made^ and is 
in fact not a ‘notification’. It cannot be proved 
under S. 78 (1) of the Act by producing Revenue 
Records of the Province because a 
which does not exist cannot be proved. (Mmdle- 
ton, J.C. and Almond, AJ.C.) Emperor v. Fazal 
Rahman. 170 I.C. 772=10 R. Pesh. 23=38 Cr. 
L.J. 1042=A.I.R. 1937 Pesh. 52. 

-S. 79—Scope-Public document—Certih- 

cate of visitors of lunatic asylum—If public 

document—Formal proof—Necessity— 

tion of genuineness. See Cr. P. Code, S. 473. 


Cal. 425. ^ . .... 

-S. ZQ—Applicability—Confession tn Indian 

'ative States—Admissibility. 

Confessions recorded in Indian Native States 
in be used in British India under the provis-ons 
f S. 80, Evidence Act, and they may be accepted 
s admissible for prosecution in British India. 
Rennet and Verma, JJ.) Lal Singh v. Emp^or. 
L.R. (1938) All. 875=178 I.C. 694=11 R A. 
27=40 Cr.L.J. 132=1938 A.Cr.C. 107=193? A. 
. R. 881=1938 A W.R. (H.C.) 642=1938 A.L.J. 
43=A.I.R. 1938 All. 625. ^ ^ 

S 83—Applicability—Municipal Survey 


-b. 00—/\ppiicauimy— iviumviK"* ^ W 

ap prepared under Calcutta Survey Act^Fre- 
mption of correctness. See Calcutta Survey 

-S. 83—Maps prepared by Municipality 

ider Calcutta Survey Act—Presumption ot 
rrectness See Calcutta Survey Act. A.l.ix. 


_S. 83 —Plan relied on before Commissioner 

but accuracy not proved — Admissibility. 

A plan, the accuracy of which has not been 

established by evidence in accordance with S. o3 
of the Evidence Act, can be admitted in evidence 
when both parties had relied on it before the 
local Commissioner and no objection was taken 
that it had not been proved to be accurate. 
(Abdul Rashid, J.) Mahomed Suleman y. 
Budruddin. 42 P.L.R. 247=A.I.R. 1940 Lah. 

309. 

-S. 85— Power-of-attorney—Proper execu¬ 


tion — Presumption. . n u 

S. 85 says that a power-of-attorney shall be 
presumed to have been properly executed if itnaa 
been verified by a Magistrate or certain other 
officers. It may be that there is not this presump- 
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tion in favour of a particular power-of-attorney, 
but It does not follow that there is an opposite 
presumption that it has not been duly executed. 
(Allsop and Ganga Nath, JJ.) Ram Kailash 
Kunwari V. Lala Ishwari Saran. 163 I C. 754 
=9 R.A. 70=1936 A.L.J. 684=1936 All.L. 

R. 639=1936 A.W.R. 497=A.I.R. 1936 All. 

475. 

” -^S. 85—Scope—If exhaustive. See Evidence 

Act, Ss. 57 (6) and 85. 41 Bom.L.R. 530. * 

--S. 89— Presumption under^When can be 

drawn. 

In a suit for redemption, the question was 
whether the plaintiff was the mortgagor and the 
defendant the mortgagee. The plaintiff alleged 
that the mortgage was executed 50 years ago and 

that the entry as regards mortgage was made in 

the mortgagee s bahi and called upon the defen¬ 
dant to produce it. The defendant denied that 
he possessed any such bahi. The plaintiff's evi- 
dence showed that the entry was made in ordinary 
bahi and not on stamped paper though required 
by law as such. Moreover there was no evidence 
by plaintiff to show that the defendant was in 
possession of the bahi and was withholding it 

“pon to produce it. 

tield, that no presumption under S. 89 could be 

drawn under the circumstances and as the entry 

was made in the ordinary bahi and not on stamp- 

presumption arose in 
Ladha Ram v. Hart 

Lah 90 ^ ^ 869=A.I.R. 1938 


- L document—No proof as to 

signed it~Admissibility. ^ ^ 

to tendering a document is unable 

dornm^il 't* «'■ "'here the 

oreo^pH ^ purport to show who 

mpnf K ^ fact of the docu- 

years old does not 
Rpl ^^"'‘ss.ble ^ythout proof. 3 Pat.LJ. 
^^prVtai \f iZt<^ul-Hasan and Smith, JJ ) 

7/ lIi Wards, Balrampur 

LR SLngh. 1937 R.D. 88=1937 O 

^^^t^?„^ 2)=166 I.C. 930=9 R O. 346=1937 0‘ 
W.N. 179=A.I.R. 1937 Oudh 353. 

Raised. to admtssibility—lVhen to be 

any 

ments tre wrR^ anonymous docu- 

objection thaf^thp ^ whom is not known. But an 

^ed wilhout proof lrtrtr‘ I" 

W 527 —IQ^Q^iur^xr Varma Raja. 50 L. 

S. 90— Applicability—Copies 

caS"brr?U h" “"I" 

«>pies wl^l„ h/ of the certified 

(^hide J ■) ® forthcoming. 

= 12 RL 498-^1 S' 187 I.C. 848 
Lah. 273 .’ P L R- 377 ( 2 )=A.I.R. 1939 

~Tm Sf docume,,t. 
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wrtihcd copy has been produced. (Bhtde.J.) 
Kahna V. Government OF Punjab. 41 P.L R 

376=A.I.R. 1939 Lah. 458. 

—-S. 90—Applicability—Copy not 30 years 

old. 

The presumption contained in S. 90 of the 
Evidence Act cannot apply to a copy that is not 
Itself 30 years old. {Pollock, J.) Ganapatrao 
V. Nacorao. 1940 N.L.J. 437. 

^• ^0— Applicability—Copy of document 
more than 30 years old — Admissibility—Proof 
required, 

S. 90 of the Evidence of Act does not apply to a 
certified copy of a document, and a certified copy 
cannot be admitted in evidence without the re- 

a copy of a document 
IS duly proved, and the original is proved to be 
lost, the copy can be admitted in evidence. {Bose, 
/.) Mahadeo Ganorkar V. Secretary of State. 
20 N.L.J. 209. 

-S-90—/4/»/-/(ca5i7i/y—Co/>y of document 30 

year.f old Presumption of due execution of on-- 
ginal—If arises. 

S. 90 of the Evidence Act does not apply to a 
copy. It is only where the original document 
which is 30 years old is produced before the 
Court that a presumption may be made under 
S. 90 as regards its genuineness. There is noth¬ 
ing in the section to justify the view that if a 
certified copy of an ancient document is produced 
before the Court the genuineness of the original 
may be presumed. The production of a copy is 
not sufficient to justify the presumption of due 
execution of the original under S. 90. {Singara- 
vein Mudaliar and Venkata Ranga Iyengar JJ) 
Nanjappa Seti'y V. Hassain Bee. 17 Mys.L.j. 

9 X v« 

-S. 90—Applicability to copy of document 

A copy purporting to be more than 30 years old 
and produced from proper custody may be pre- 

satisfying the requirements 
of the Evidence Act as to secondary evidence, 
when that copy contains a statement that it is a 
true copy and contains the signature of the author 
of the original. In such a case the Court is entitled 
to presume the genuineness of the signature on the 
copy under S. 90 of the Evidence Act. {Varada- 
chariar and Abdur Rahman, JJ ) Sevugan Chet- 

A SiVAGANGA. 1939 M.W.N, 

841=A.I.R. 1940 Mad. 273. 

90—Bahis of family priests—Admissibi- 

90"' 39-p‘l r'^sTo"" 

.w®; copy of register- 

ed will produced^Power of Court to presume 
vaM execution of ivtll from proved facts. 

Evidence Act. the 
valM a presumption of fact about the 

thp J * from a certified copy of 

<;iirh r»f the Registration Office, if 

J P. ^sumption is justified by the proved facts 

Ram V. AfAHOMED Abdul 
Khan 13 Luck. 723=39 P.L.R. 370 = 172 
O.L.R. 44=1938 O A. 96=1938 
O^W.N. 67=10 R.O. 200=A.I.R 1938 Oudh 


nf rf’ ^9~-(^opy — Certified copy—Production 

Vnere certified copies of documents are oro- 
duced and admitted as secondary evidence under 
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S. 65 of the Evidence Act, the Court cannot pre¬ 
sume the genuineness of the original documents 
under S. 90 of that Act. {King, C.J. and Zia-ul- 
Hasan, /•) Kfolapati v. Harnam Singh. 12 
Luck. 568=162 I.C. 527=8 R.O. 387=1936 O. 
W.N. 619=1936 O.L.R. 271=A I.R.1936 Oudh 
298. 

-S. 90— Copy — Certified copy~^Prodnction 

of—Presumption as to genuineness of document. 

In the absence of evidence to prove execution 
of a document no presumption as to genuineness 
of a document can be made so far as the certified 
copy of such document was concerned. Nor can 
execution be proved by the registration endorse¬ 
ment. {Thom and Iqbal Ahmad, JJ.) Gopal 
Das u. Sri Thakurji. A.I.R. 1936 All. 422. 

-S. 90— Copy—Certified copy not 30 years 

old — Presumption, if can be drawn. 

Where the certified copy of the document is 
not 30 years old, presumption under S. 90 cannot 
tie raised in respect of it* A.I.R. 1929 P.C. 115, 
Rel.on- {Agha Haidar, /.) Mt. Mulkh Bano 
V. Mahomrd Banaras Khan. 166 I.C. 647=9 
R.L. 409=A.I.R. 1936 Lah. 788. 

-S. 90— Copy — production of — Gemiineness 

of original — Presumption. 

No presumption can be raised under S. 90 of 
the Evidence Act as to the genuineness, or due 
execution of the original of a document which 
has been lost, and of which a copy is produced as 
secondary evidence. 1935 A.W.R. 879 (P.C.), 
Rel. on. {Thom and Smith, //.) Mumtaz 
Husain v. Brahmanand. 162 I C. 56=8 R.A. 
821=1936 A.W.R. 65=1936 A.L.J. 161=1936 
All.L.R. 366=A.I.R. 1936 All. 298. 

-—S. 90— Deed signed on behalf of executant 

—Authority to sign — Presumption. 

Where a deed does not bear the signature of 
the alleged executant but purports to have been 
signed and executed by another on his behalf, 
there is nothing in the terms of S. 90 of the Evi¬ 
dence Act to justify a presumption that he had 
been authorised by the executant to sign or exe¬ 
cute the deed on his behalf. Where there is no 
proof of such authority, no presumption can be 
raised about the genuineness of the deed. (5*rt- 
vastava, J.) Mahomed Azim v. Special Manager, 
f'ouRT OF Wards, Balrampur. 12 Luck. 98=161 
IC. 269=8 RO. 315=1936 O.W.N. 298=1936 
O. L R. 155=A I.R. 1936 Oudh 170. 

--S. 90— Document bearing no signature — 

presumption of genuineness—If can be raised. 

If a document does not bear the signature of 
any one, no presumption can be made under S. 90 
of the Evidence Act as to who wrote it, and on 
whose behalf. {Nanavutty and Smith, JJ.') Sri 
Prasad v. Special Manager, Court of Wards, 
Balrampur. 12 Luck. 400=164 I.C. 494=9 R. 
O 75=1936 R.D. 408=1936 O.W.N. 768=1936 
O.LR. 467=A.I.R. 1937 Oudh 194. 

-S. 90— Document found from settlement 

file—Presumption of genuineness. 

The Court cannot presume the genuineness of 
a document more than 30 years’ old merely upon 
proof that it was produced from the records of a 
Court in which it had been filed at some time 
previous, unless it is shown that it had been so 
filed in order to the adjudication of some ques¬ 
tion of which that Court had cognizance, and 
which had come under the cognizance of such 
Court. Where, therefore, a document found in 
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the settlement file purports to be an order of a 
Raja to his servants prohibiting them from 
taking forced labour from the blacksmiths and 
carpenters of a certain village, the Court cannot 
assume that the impression of the seal on this 
document is the impression of the genuine seal 
of the Raja. 5 Cal. 918, Rel on. {Nanavutty 
and Smith, JJ.) Sri Prasad v. Special Manager, 
Court of Wards, Balrampur. 12 Luck. 400= 
164 I.C. 494=9 R.O. 75=1936 R.D. 408=1936 
OW.N. 768 = 1936 O.L.R 467=A.I.R. 1937 

Oudh 194. 

Ss. 90 and Document in official re~ 

cords—Nature of presumption raised. 

The circumstances that a document purporting 
to have been signed by a certain person is among 
official records is no proof that the document is 
30 years old and no presumption under S. 90 of 
the Evidence Act, comes into play. {Weston.) 
Umrao Malv. Gopi Nath. 1938 A.M.L J. 63. 

-S. 90— Documents produced as instances of 

custom—Admissibility without regard to their 
custody. 

In cases where documents more than 30 years 
old are being produced only as instances of a 
particular custom and not as foundation of title, 
such documents may be admitted in evidence ir¬ 
respective of the fact whether they come from 
proper custody or not. {Skemp, J.) Dasondhi 
V. Milkhi Ram. 181 I.C. 703=11 R.L. 878=41 
P.L.R. 670=A.IR. 1939 Lah. 152. 

-S. 90— Due execution—Proof of — Produc¬ 
tion of copy of old sale deed—Sufficient other 
evidence in support of sale deed — Effect. 

If a plaintiff in a suit for possession does 
nothing more than produce a certified copy of the 
original sale deed in his favour which was more 
than 30 years old, he would not succeed in esta¬ 
blishing his title to the property. But where such 
a plaintiff produces other evidence including that 
of one of the identifying witnesses of the exe¬ 
cutants of the old sale deed it can be held that 
the evidence is sufficient to prove the due execu¬ 
tion of the sale deed in question. {Thom, C.J.) 
Asafuddaula Beg v. Ram Narain. 1939 A.L.J. 
1023=1939 A.W.R. (H.C.) 884=A.I.R. 1940 
All. 74. 

-S. 90-~£«/ry in school register—Register 

over ZD years old—Presumption of genuineness. 

A school register was produced in evidence and 
reliance was placed on certain entries in the 
register. The person making the entries could 
not however be produced as a witness. *rhe 
register was over 30 years old and was produced 
from proper custody. 

Held, that a presumption of genuineness 
attaches to the register and the fact that the 
person responsible for the entries was not 
duced as a witness was immaterial. {JaiLal and 
Sale, JJ.) Parmodh Chand v. Narain Singh. 
163 I.C. 81=8 R L. 991=A.I.R. 1936 Lah. 104. 

-S. 90— Execution and contents of lost 

ancient document are not proved merely by pro¬ 
duction of 30 years* old copy — With other evi¬ 
dence it may raise presumption of genuineness of 
original. 

The execution and contents of a lost ancient 
document cannot be proved merely by the pro¬ 
duction of a copy, which itself is over 30 years 
old; but this copy, considered with the other 
evidence, may give rise to a presumption as to the 
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genuineness of the original. {Tek Chattd, J.) 
Hans Raj t;. Banarsi Lal. 175 I.C. 755=11 R 
L. 56==A.I.R. 1937 Lah. 920. 

^90 —of copy^Presumption. 
The Court can make a presumption about the 
genuineness of a copy if such presumption is 
justined by the facts and circumstances. Such a 
presumption can be made where the original 

document was registered and was referred to in 

the document admitted by tlie opposite party 
w^ich was executed on the same day. {Darling, 
S,M. and Bomford, J M.) Tribhuwan Bahadur 
Singh v. Ram Katan. 1937 R.D. 133. 

-S 90-0/d deed conferring under-proprie- 

iary rights produced for first time in suit^Pre- 
suniption of genuineness—Duty of Court. 

The Court should be very careful about raising 
any presumption under S. 90 of the Evidence Act 
m favour of old deeds of sh(inkala{> which never 
saw the light of day until they were produced 
during the trial of suits in which under-proprie- 

‘ and Smith, 

JJ.) Sri Prasad Special Manager, Court of 
Wards. Balarampur. 12 Luck 400 -164 I r 

o ? ?• 75=1936 oV n: 

768—1936 O.L.R. 467=A.r.R. 1937 Oudh 194. 

S. 90 Pandah s bahis—When admissible* 

f.R. moTlh^r45""""" A- 

——S. 90—Period of 30 years—Calculation of 
—Starting pomt-Date of filing in Court or date 
of tendering m evidence. 

. The period of 30 years, under S. 90 of the Act, 

^*’®"'^^edate upon which 
the deed IS filed in the Court, but from the date 
on which, It having been tendered in evidence, its 
genuineness or otherwise becomes subject of 

^ GL.R. 135, Foil. (.S'lV George Rankin.) 
Surendra Krishna Roy v. Mirza Mahammad 

^ R.P.C. 133=1936 P 

All.L.R. 91 = 1936 O.L R 60= 
iQ^^ A f 29=1936 M.W.N. 22= 

^-I' ^^=38 Bom.L.R. 330=63 C L T 29 
=1936 A.W.R. 45=38 P.L.R 19=40 CWN 
226=43 L.W. 107=1936 OWN 10—A T r’ 

1936 P.C. 15=70 M.L.J. 206 (^C ). 

90-Pen\>d of 30 years~Mode of reck- 

Under S. 90 of the Evidence Act, the period of 

Irom thedate of 
but from the 

ev dence'iu *.;;**'• tendered in 

SE ” r" 

Rx "6 J3rp.L.R°"3Vo- 

^^—Presumption under — Applicahilitv^ 
Ancent document not acted on-Doa,me, eo7. 
ferring under-proprietary rights. 

unless ^nn'n^fpH ancient document, 

unless supported by some corroborative evidence 

^ acting under it, is not entitled to any weight 
suit wa^nlv'Lra®?,./ ^’'"®‘^'’y a defendant ^n a 

was put forward by them at the e.^ rights 

Sfttlement or any suljsequent spttlement, *3™? the 
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defendant’s predecessors had been actually exe¬ 
cuting kabiiliyals as the kadars in favour of the 

talukdar admitting them in unmistakable terms 

that they possessed no proprietary or under-oro- 

nn^ir*? the villages, the presumption 

? . *u * Evidence Act cannot be extend¬ 

ed to the patta as all the facts enumerated above 
are totally inconsistent with the alleged under- 
propnetary rights in the defendant's predecessors. 
{Zia-ul-Hasan and i^mith, JJ.) Special Mana- 

— S. 9Q-Prestimption under—Application of 
a^e^a{^^'°^^ Conr /—Interference in second 

It has been repeatedly laid down that the rule 
of presumption must be applied with great cau¬ 
tion and ancient documents which are unsuo- 
ported by any evidence that might free them 
from the suspicion of being fabricated should not 
be acted upon. Where the Courts below have 

acted in accordant with this principle, it is not 

open to the High Court in second appeal to inter¬ 
fere lightly with the exercise of their discretion. 

^66 rr Sardara z;. Akbar. 

AJ.R‘'l9®3Trah''l7.' ^^ 2 = 

7o draw under^Court if bound 

The presumption under S. 90 of the Evidence 
Act IS not one which the Court must draw. The 

A 7 ^// *be matter. (Bennet and 

Gaya Natit, JJ.) Jaleshwari Pratap Narain 

Baksh Singh 175 IC 
R.A^705=1938 AX R 456=1938 A W 
R. (H.C ) 284=A.I.R. 1938 All. 345 

-S. 90^Presumption under-^Discretion— 
Interference—Appellate Court. ^<^reiion 

a trial discretion of 

S 90 nf K M a presumption under 

b. yuof the Evidence Act and when it has not 

acted arbitrarily in the exercise of that discre- 

tion, It sh^ld not be interfered with by the 
appellate Court. (Hawi7/on, J,) Raghudir 
Singh v. Sukhraj Kuar. 14 Luck 393 —179 t 
S r K O 190=1939 O.L R 57=1939 O* 

1—1939 O.A. 128=1939 AWR (C C ) 
7=A.rR. 1939 Oudh 96. ^ > 

S. 90—Presumption under-Discretion of 

The presumption referred under S 90 of the 

Unt’tTmakfanH ‘® compe- 

the element “"j|^j’°‘"’”hstanding the fact that 

are satUHed ^ '"«''‘’oned in that section 

to be proved in require the document 

1 & K M ^fANDAN. 40 PX R. 

burbnfi{«n7^u‘^'^’’'^*}V' Document not 

iLP ^ fo fre iigned by executant. 

nder S. 90 of the Evidence Act, there can be 

vLrs d°c»nient more than th"r?y 

*^.*5 ®*®outed by the executant, if the 

purport to be signed by 

he executant. {Abdul RaVhid. 7.) ChiIanii 

182 I.C. 1008=12 R L 98 
I 1939 Lah. 285. 

nnder—When to be 

raised Discretion and duty of Court in raisi^g^ 
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The presumption under S. 90 of the Evidence 
Act is a rebuttable one to be made at the discre* 
tion of the Court. It is based on the rule of 
expediency, and unless the surrounding circum¬ 
stances satisfy the Court that the document tender¬ 
ed has been produced from proper custody, it 
would be unsound to admit the document. The 
Court must insist... .on a satisfactory account of 
the origin of the possession being given by the 
party relying upon the document. The custody 
may not be in ihe strictest sense legal custody, 
but, whether it originated in right or wrong, the 
origin must be explained. The soundest policy 
even upon the rule of expediency necessitates 
circumspection and scrutiny in the examination 
of the surrounding circumstances before raising 
the presumption. The Court must therefore 
examine the surrounding circumstances tending 
to establish the connection of the party produc¬ 
ing the document with the person with whom 
the document should naturally have been. 

Thakor, J .—S. 90 confers no right on any party 
to compel the Court to draw a presumption as 
regards any document purporting to be thirty 
years old and produced from propar custody. 
(IVassoodew and Thakor, JJ.) Rudragouda v. 
Basangouda. 175 I.C. 361=10 R B. 538=40 
Bom.L.R. 202=A.I.R. 1938 Bom. 257. 

-S. 90 — Scope—Presumption of truth of 

contents of document—If justified. 

S. 90 of the h-vidence Act does not involve any 
presumption that the contents of a document 
more than 30 years old coming from proper cus¬ 
tody are true. The presumption is only as regards 
due execution. {Singaravelu Mudaliar and Vetf 
kata Ranga Iyengar, JJ.) Nanjappa Setty v. 
Hassain Bee. 17 MysL.J. 510. 

--S. 90— Scope and effect of— Presumption of 

truth of contents of documents—If arises. 

Under S. 90 of the Evidence Act, documents 
more than thirty years old coming from proper 
custody prove themselves, but there is no pre¬ 
sumption that the contents of the documents are 
true. {Beaumont, C. J. and Sen, J ) Chandulai. 
Asharam V. Bai Kashi, I.L.R. (1939) Bom. 97 
=179 I C. 697=11 R B. 258=40 Bom.L.R. 1262 
=A.I.R. 1939 Bom. 59. 

■ Ss. 91 and 92— Admissibility of external 
evidence—Endorsement of payment on bond— 
Oral evidence to show payment was towards in- 
teres t — Admissibility. 

Where an endorsement of payment has been 
made on the back of a bond and it does not 
specify whether it was towards principal or inte¬ 
rest, Ss. 91 and 92 of the Evidence Act would 
stand in the way of the admission of any oral 
evidence to show that the payment was in fact 
made towards interest. {Thomas, C. J. and 
Yorke, J ) Zaman Khan v. Ganca. 14 Luck. 
456=180 I C. 121=11 R.O. 230=1939 O.A. 238 
= 1939 O.LR. 117 = 1939 O.W.N. 201=A.I.R. 
1939 Oudh 142. 

-S. 91— Admissibility of oral evidence — 

Document signed by a party—Oral evidence that 
another person also is bound by it. 

Even though a contract in writing was signed 
only by a certain party, oral evidence could be 
added to show that another person was also a 
party to the arrangement or was bound by it. 
{Varadachariar and Stodart, JJ.) Muniswami 
Naiuu V. Thandavaraya Mudaliar. 8 R.M 

Q., D. II —12 
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588=159 I.C. 1005=43 L.W. 218=1935 M.W N. 
1084 (2)=A I.R. 1936 Mad. 5. 

-Ss. 91 and 92— Admissibility of oral evi^ 

dence—Oral evidence that document executed was 
never intended to operate as agreement — Adtnis^ 
sibility. 

S. 92 only excludes oral evidence to vary the 
terms of the written contract, and has no refer¬ 
ence to the question whether the parties had 
agreed to contract on the terms set forth in the 
document. So also S. 91 only excludes oral evi¬ 
dence as to the terms of a written contract. 
Oral evidence is admissible therefore to show 
that a document executed by a person was never 
intended to operate as an agreement, but was 
brought into existence solely for the purpose of 
creating evidence about some other matter. Even 
if there were no provisos to Ss. 91 and 92, there 
is nothing in either section to exclude oral evi¬ 
dence in such a case to show that there was no 
agreement between the parties and therefore no 
contract. {Sir John IValhs.) TyagaraJa Muda¬ 
liar V. Veu.athanni. 63 I A. 126=59 Mad. 446 
=63 C.L.J. 353=1936 A L.J. 136=40 C.W.N. 
353=8 RPC. 149=160 I C. 384=1936 OWN. 
120=43 L.W. 271=1936 A.W R. 242=38 P.L.R. 
156=38 Bom.L R. 373=19 N.L.J. 104=1936 M. 
W.N. 310=1936 O.L.R 93=1936 All. LR. 157= 
1936 P.W.N. 200=A.I.R. 1936 P.C. 70=70 M. 
L.J. 232 (P.C ). 

--S. 91— Applicability — Prior oral sale of 

property worth less than Rs. 100— Payment of 
price and delivery of possession—Subsequent un~ 
registered sale-deed—Validity of ’sale—Proof of 
oral sale—If barred. 

When there has been an oral sale of property 
worth less than one hundred rupees by payment 
of the price and delivery of possession, the fact 
that some time later an unregistered sale-deed is 
passed on to the vendee does not prevent evidence 
of the oral sale being adduced. In such a case 
it will be a very artificial application of S. 91 of 
the Evidence Act to say that the contract of sale 
is contained only in the unregistered sale-deed 
and that there could be no other proof of the 
sale. There being a prior oral sale and delivery 
of possession sufficiently dissociated from the 
later unregistered sale-deed, the non-registration 
of the deed is not fatal to the validity of the 
transfer. {Varadachariar and Horwill, JJ.) 
Chinnasami Chetty V. Manickammal. 168 I, 
C 681=9 R M. 619=1937 MW.N. 536=44 L. 
W. 949=A.I.R. 1937 Mad. 265. 

-S. 91—Applicability—Suit for redemption 

of mortgage and possession—Mortgage for over 
Rs. 100 not registered—Oral evidence—Admissi¬ 
bility. See Registration Act, S. 49. 19 Pat.L.. 
T. 489. 

- —Ss. 91 and 92—Applicability to wills — 

Registered will—Revocation by an unregistered 
document. 

Ss. 91 and 92 do not apply to a will as it is 
neither a contract, nor a grant nor a disposition 
of property until the death of the testator makes 
it operative. S. 92 (4) does not prevent the revo¬ 
cation of a registered will by an unregistered 
document. {Wadsworth, J.) Mahomed Yoonus 
V. Addur Sattar Ismail. 182 I.C. 949=12 R.M. 
190=47 LW. 719=1938 M.W.N. 699=A.I.R* 
. 1938 Mad. 616=(1938) 1 M.L.J. 444. 
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" . Ss. 91 and 63 (5)— Compromise reduced to 

writing—Oral evidence — Admissibility — Secon^ 
dary evidence. 

of an agreement to compro¬ 
mise are reduced to writing, under S. 91 of the 
Evidence Act» no evidence can be given in proof 
of Its terms except the document itself or secon¬ 
dary evidence of its contents. Oral accounts of 
the contents of a document could under S. 63 (5) 
of the Act be given by some one who has seen it. 
himself. {Pollock, J.) Trimbak Narayan v. 
Yadorao. 186 I C. 851=12 R.N. 260=1940 N L 
J. 85=A.I.R. 1940 Nag. 116. 

“ Kabuliyat showing contract by lessor 

to give khas possession-^Oral evidence to prove 

ether arrangement^Admissibility. 

Where it is clear from the terms of the kahuli- 
y(U that the contract was that the lessee would get 
khas possession of the lands, oral evidence to 

any other arrangement 
between the parties is not admissible under S. 91. 

Nabin Chandra Roy u. Rajendra 
1936 CaV.I'da. ® 552=A.I.R. 

—S. 91 Lease — Lease of house for eiaht 

registered-- 

Admissibihty^T. P. Act, S. 107. 

^ eight months is 

reduced to writing It is under S. 107 of the T. P. 

Act compulsorily registrable and as such, if it is 

It cannot be admitted in evidence 
U of the terms of the tenancy 

Mrs. J. H. Mathews 
N 1080 ^ 785=1938 O W 
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U/hnf f;/ J-^ose Written but unregistered — 

proved with reference to. 

evidenrl .Evidence Act prohibits any oral 

ing ^ reduced to writ- 

wdi be L. arrangements in a document 

that ^ ^ ® oral evidence. But 

anan frnm matters existing 

twif document are not provable If 

betreen'.'l “ ^K^^d upon 

f ^ ® parties and recorded in an unreeis- 

nl^hin/ /• has been paid, there is 

payment proof of that 

mem ln?E ® adduced independently of the docu- 

part es a?e ^ *"=*“" fact the 

tenant, that farl^J? landlord and 

evidence «; ^ proved by oral 

giving evidence intended to prevent persons 

on the subject documentary evidence 

■y. Mst. ZuBEDA. IQsTa M.L j! M8. 

upon b^the partition deed is relied 

the deed may bt fna'd “ acbon, though 

unregisterTd^^ tha ® being 

evidence being admU Ki"°.‘ P''®''®"* any other 
factum of sena^atTon ^^ ® ®.t f"'®''® ‘be 

i-t'i.T' su*j.?,MA%;'r4 

K. ‘f. 


-——Ss. 91 and 92—Promissory note for debt— 
Debt barred by limitation on date of note— 
Absence of specific recital that the promise is to 
pay such barred debt—Oral evidence to connect 
promise to pay with prior loan—Admissibility 
See Co^NTRACT Act, S. 25 (3). 63 Cal. 759. 

--S. 9l^Promissory note inadmissible in evi¬ 
dence—Agreement to pay interest contained in 
promissory note—Oral evidence—Admissibility 
Where a promissory note is inadmissible in 
evidence as being insufficiently stamped, and the 
rate of interest is mentioned in the promissory 
note, bemg a term of the contract reduced to 
writing, S. 91 precludes the plaintiff suing on an 
oral agreement of loan from adducing any proof 
of that agreement otherwise than by the promis- 
sory note itself and the interest can at best be 
allowed under S. 73. Contract Act, by way of 
damages. {Stone, C. J. and Niyogi. J.) Ananda 
NAMDEOt;. PuNDALlKTUKARAM ChaUOHARY. 167 
I.C. 67^=9 R.N. 196=A.I.R. 1935 Nag. 225 

——S. g\—.protnissory note inadmissible in 
evidence Debt, if can be independently Proved 
Where a contract is wholly contained in a pro- 
notei which is inadmissible in evidence, the person 
suing on the pro-note is precluded from proving 
^e debt independently of the pro-note. {Jolly, 
pffg. J.C.and Saad-ud’Din Khan, A. J. C) R. K 
Radhu & Co. V. Mathra Das. 169 I.C. 803=10 
R. Pesh. 8 =A I.R. 1936 Pesh. 146. 

'S. 91 Promissory note—Inadmissibility for 
want of proper stgmp^Suit on original considera¬ 
tion iliam/ai«a 6 i/i/y— Loan and note part of 

/’rec/wdej jmi7 on loan. 

Although a loan and a promissory note for the 

part of the same transaction, a suit 
will lie on the original consideration. If there is 

^tsel^ gives a cause of action, and the 
lact that there is a loan can never be a term of 
the contract contained in the promissory note, it 
is therefore open to the creditor to prove that 
there was a loan independently of S. 91 of the 
Evidence Act. It does not matter whether the 
loan was made at the same time as the promissory 
note which IS the evidence of it or whether it is 
not properly stamped and therefore inadmissible 

J.) SOMABHAI t;. 

10 R R 174=175 I.C. 540= 

10 R.B. 567=A.I.R. 1938 Bom. 286. 

evidencc^Suit on loan Without mention of pro- 

money and takes a promis- 

from suing for 

even thoueh ^ ^a promissory note, 

nromuf^r^J^ execution of the 

acceDtan^/,^f"°^^ contemporaneous. The 

ahl*»^ncfr^ ^ promissory note or other negoti- 
tional Operates in law only as a condi- 

Tf I'ct as an absolute discharge, 

and insufficiently stamped 

evidence on that account, ^e 
nrr*m^ independently of the 

exTsTen^^^^orlh mention the 

existence of the promissory note in his plaint. 

fhe debt " I*?''-'*®,"®® Act is no bar to the sSit on 
me aeot. It only prevents the plaintiff from 

claiming interest on the debt, as the promise t^ 

‘"‘crest contained in the promissory note 
^cannot be proved by oral evidence, 
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I.CS.) Onkar Ballabh v. Girwar Lal. 1936 A. 
M.L.J. 37. 

--S. 91 — Promujory note — Insufficiently 

stamped — Ad7nissibility of^Suit on debl’^Main- 
iainability —5“. 35— Effect of. 

Heldt by the Full Bench {Stodart, /., dissent- 
ing)t that the answer to the question whether a 
person who has lent money on a promissory note, 
which is inadmissible in evidence owing to defect 
in the stamping, can sue to recover the debt apart 
from the note, depends on the circumstances under 
which the instrument was executed. If the note 
was given in respect of an antecedent debt, or as 
collateral security or by way of conditional pay¬ 
ment or if the note does not embody all the terms 
of the contract the true nature of the transaction 
can be proved. But if the promissory note 
embodies all the terms of the contract, no suit on 
the debt will lie as S. 91 of the Evidence Act and 
S. 35 of the Stamp Act bar the way. The fact 
that the execution of the promissory note is con¬ 
temporaneous with the borrowing cannot, how¬ 
ever, exclude the possibility of the instrument 
having been given as collateral security or by way 
of conditional payment. (Leach, C. Madhavan 
Nair, Varadachariar, Lakshmana Rao and Sto- 
dart, JJ.) Perumal Chettiar v. Kamakshi 
AMMAL. I.L.R. (1938) Mad. 933=177 I.C. 236= 
11 R.M. 291=48 L.W. 220=1938 M.W.N. 722= 
A.I.R. 1938 Mad. 785=(1938) 2 M.L.J. 189 
(F.B.). 

-S. 91— Promissory note insufficiently stamps 

td—Proof of liability by oral evidence — Permis' 
sibility. 

Where a promissory note is executed in satis¬ 
faction of a pre-existing liability, the inadmissi-1 
bility of the promissory note by reason of its | 
' being dehciently stamped does not preclude I 
the proof of the pre-existing liability by oral I 
evidence. When the loan is contemporaneous I 
with the execution of an inadmissible promissory ' 
note, the debt can be proved by oral evidence in¬ 
dependently of the promissory note only if the 
parties intended at the time of the execution of 
the promissory note that it was collateral to an 
oral contract by way of giving security for the 
loan or making conditional payment of the debt, 
antecedent or contemporaneous. When, however, 
tEe promissory note forms the substance of the 
contract with all its terms, S. 91 would preclude 
proof of the contract otherwise than by the docu¬ 
ment itself, and if the promissory note is inad¬ 
missible for any reason, the contract cannot be 
proved by any extraneous oral evidence nor can 
money be recovered as money had and received. 
(Stone. CJ. and Niyogi, J.) Ananda Namdeov. 
Pundalik Tukaram Chaudhary. 167 I.C. 673 
=9 R.N. 196=A.I R. 1936 Nag. 225. 

-S. 91— Promissory note — Understamped — 

Suit on distinct oral agreement of loan — Defen- 
dant repudiating promissory note—Admissibility 
of note. 

Where the plaintiff conceding that an under¬ 
stamped promissory note is invalid for the pur¬ 
pose of creating an obligation, averred the exis¬ 
tence of a distinct oral agreement of loan, and 
sued for money had and received by the defen¬ 
dant and, the defendant repudiates the promis¬ 
sory note as being merely a colourable document 
and neither party relies on the document as em¬ 
bodying the substance of the contract, S. 91 does 
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not come into play, and the promissory note can 
be used as the corroborative evidence on the point 
of the actual payment of money. (Stone, C.J. and 
Nyogi, /,) Ananda Namdeo v. Pundalik Tuka¬ 
ram Chaudhary. 167 I.C. 673=9 R.N. 196=A. 
I.R. 1936 Nag. 225. 

S. 91— Sale of goods — Execution of promise 
sory note for sale price—Note unstamped—Right 
to decree on basis of original transaction of sale. 

In cases where a promissory note is given in 
payment for goods sold and delivered, the pre¬ 
sumption would he that the note is given in condi¬ 
tional payment for the goods sold and delivered. 
In such cases, when the note is inadmissible as 
being unstamped, the original debt can be availed 
of by the seller for the purpose of recovering the 
amount due to him, irrespective of the promis¬ 
sory note. 

Per Beasley, CJ. and Pandrang Rao J. (Cornish, 
/., contra.) — Where the promissory note is part 
and parcel of the transaction of loan, and itself 
contains all the terms, it must, in the absence of 
evidence to the contrary, be taken to be the con¬ 
tract, and no contract aliunde can be proved* 
(Beasley, CJ. Cornish and Pandrang Rao, //•) 
Ramasamy Pillai V. Murugiah Paday.\chi. 59 
Mad. 268=161 I.C. 273=8 R.M. 809=43 L.W. 
145=1935 M.W N. 855=A.I.R. 1936 Mad. 179= 
70 M.L.J. 267 (F.B.). 

-S. 91 —Scope—Contract compulsorily regis¬ 
trable but not registered—Oral evidence of terms 
—Admissibility. 5^^ Evidence Act, Ss. 65 and 
91. A.I R. 1937 Nag. 116. 

S. 91— Scope — Promissory note adjudged 
void—Use of instrument to prove factum of loan 
—Oral evidence of loan — Admissibility. 

Where the making of a promissory note and the 
payment of money under it are concurrent condi¬ 
tions and part and parcel of the same transaction, 
the creditor cannot when the instrument is ad¬ 
judged void, prove the loan by adducing oral 
evidence of the terms of the contract of loan. 
S. 91 of the Evidence Act bars the use of oral 
evidence in such a case. Nor can the promissory 
note be used as evidence to prove the factum of 
loan. (Sulaiman, C J. and Bennet. J.) Sheo 
Nayak V. Babau. 169 I.C. 780'=10 R.A. 82= 
1937 ALR. 602 = 1937 A W.R. 232=1937 A.L.J, 
235=A.I.R. 1937 All. 439. 

-S. 91—Scope—Promissory note executed 

by co-sharer to another at partition to equalise 
share and as term of partition—Suit on—Oral 
evidence of terms of partition—Unregistered 
partition lists—Admissibility. See Registration 
Act, S 49. (1937) 1 M.L.J. 676. 

—S. 91— Scope—Unstamped promissory note 
—Suit on original consideration—Proof of loan 
aliundi— If barred. 

Where there is a completed cause of action for 
recovery of money on foot or a distinct and sepa¬ 
rate cause of action, and a promissory note is 
given as collateral security, a suit can be main¬ 
tained on the original cause of action, even if the 
promissory note in itself may not be sued upon, 
as being inadmissible in evidence for want of 
necessary stamps. It is open to the plaintiff in 
such a case to prove by evidence the transaction 
givin rise to the cause of action, S. 91 of the 
Evidence Act is no bar to such proof. (Niama- 
tullah, J.) INAYAT Ullah V. Mst. Hoshyari. 
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^ L 628=10 R.A. 101 = 
1937 A .W^R. 322=1937 A.L.J. 360. 

for possession-Un- 

—circumstances of the case 
Admxssibiltty—Registration Act, S 49 

be admitted in 

evidence in a suit for possession of land for the 

purpose of proving the plaintiff^s title. Nor can 

the plaintiff be allowed to prove his title by the 

receipts or by the general cir- 

^ ^^^^€nce Act are a bar to 

not entitled to 

^ recover possession 

Manohar Lall, JJ.) 
Ramautar Singh v. Juthi Tatma. 18 P.L.T. 

- S. 91 Scope—Written contract—Oral evi- 
de^e to Prove—Admissibility, 

writ'in^ ^ contract are embodied into 

<;amp terms being reduced to writing at the 

same time when it is made, oral evidence is not 
thJ^P ^ prove that contract under S. 91 of 

77 )^'TArA?n^''P and Dhavll 

I C 377—'^ r r^ a‘t ^R'^ndhan Das. 190 

x.L,. 5 Cx.T. 45=A.I.R. 1940 Pat. 245. 

evidenrp'/tlf^^^ and effect of—Oral 

evfripnl'^^ Evidence Act only excludes oral 

S 92nnfv^VVS^ ^ contract. 

of the wrhtP^ evidence to vary the terms 

01 the written contract, and has no reference to 

con,‘‘”"t had agreed lo 

There forth in the document, 

eVidence Tn ch!, ® section to exclude oral 

Kof to show that there was no agreement 
between the parties and therefore no contract 

tha/a Zc™ permissible trshow 

intendpH by a party was never 

sham or agreement, but was a 

tencesolew r.r'ih'^''*'""'^"^ brought into exis- 
about Aj'® P^^pose of creating evidence 

i —Usufructuary morteaffe and 

o?red’emodo^„^‘'V^"‘5 'charging "m InfquTty 
are onlTran^;^ ‘hat documents 

sri-i?lF«V"“" -=s 

settled rule if En|hsh®la°‘' ?""“'h"8‘^e well 
rprimissir; no^e o? bnfluhe ‘hat 

sedes the orig"na' dibt to so 

to holding that a rule 'of e ^ amount 

well settfed pAn“ci^re''of°lub7tlTvi 
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quently, even when the loan is not antecedent to» 
and independent of the bill or note, but is contem¬ 
poraneous with it, the lender can, when the note, 
turns out to be invalid, fall back upon the origi¬ 
nal contract, express or implied, arising from the 
loan, and can get a decree on that basis. (Venkata- 
.rnooa Tcao, 7.) Chinn.wa Naidu t/. Srinivasa 
Naidu 160 I C. 1069=8 R.M. 755=43 L.W. 48. 
S. 92— Applicability — Decrees, 

Where a decree based on an award is ambiguous 

evidence of the arbitrator is ad- 
missible for the purpose of interpreting the 
decree, S. 92 of the Evidence Act does not govern 
decrees. (Bhide.J.) Nazir Mahomed Khan v, 

T ^ ^ 429=9 R.L. 248=A.I.R. 

1937 Lah. 168. 

- S 92 Applicability — If limited to Parties 
and representatives. 

S. of the Evidence Act applies only as bet¬ 
ween the parties to a transaction and those claim- 
'VIrespectively. (Varadachariar 
1940 MW N^Yo^”' Surayya v. Mangayya. 

- —S. 92 Applicability — Pre-emption suits. 
Pre-emption—Circumvention of. 1938 A. 
d68* 

- “S. ^—Construction of deed—Intention of 

—Oral evidence — Admissibility. 

External evidence as to the intention of the 
parties to a deed is not admissible and oral 
evidence of intention is inadmissible for the pur¬ 
pose of construing the deed or ascertaining the 

intention of the parties. 22 A. 149, kel. on. (Ba 

T U Thin v. Daw Hmu. 171 

I^C. 702=10 R.R, 179=A.I.R. 1937 Rang. 

- S 92—Construction of document —Eyi- 
aencf of conduct or intention of parties—Admis- , 
sibthty. 

Extrinsic evidence as regards the conduct of 
parties is excluded under S. 92 of the Evidence 
Act in coming to a conclusion in regard to the 

IVnulcVi! parties executing a document, 

there is ^biguity in the language used in 

tn tifp d 7-^^ Courts are practically limited 

^ construe what the inten- 
'"^as. Where the deed itself is 
afiil ianguage IS ambiguous, the operation 
vanf conditions and any other rele- 

"-'hich the probable 
rYn mVV K ^ P^*"*!®* t^ay be reasonably infer- 

r* f consideration. (Abdul 

^y^»War. 7.) SUB- 
J 196 ^^-'^achandra Rao. 18 Mys.L. 


thpr of fact-Whe- 

wLihVj f v ^ contradicted — Consideration- 
let in ^'o*dence of absence or failure could be 

?u the Indian Evidence Act debars a per- 
n who IS a party to a contract from adducing 

which m ly “contradict, vary, add to 
from its terms”, but there is no justi- 

men^^7- 'hat the recitals of facts 

mentioned m the document cannot be contradicted 
by evidence. Where a particular document in 

?ellYr PlaintifTwas a 

d^njld the defendant and the plaintiff herself 
denied it in the box it cannot be urged with iusti- 
fication that the defendant would not^e able to 
traverse th.s recital again. Evidence If the 
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absence or failure o£ consideration for a docu¬ 
ment could always be adduced under proviso (1) 
of S. 92. even if the document had mentioned 
any consideration. {Abdur Rahman, J.) Maha- 
L.\KSHMi Amma V Krishna Holla. 174 I.C. 
309=10 R.M. 695=1938 M.W.N. 1142=A.I.R. 
1938 Mad 320=(1938) 1 M L.J. 236. 

-S. 92—Document evidencing loan-^Puf' 

pose of loan—Oral evidence as to — Admissibi¬ 
lity. 

When a loan has been taken and is evidenced by 
a document, oral evidence is not excluded to 
show what the purpose of the loan was and espe¬ 
cially when the document is silent on the point. 
By such oral evidence the terms of the document 
are not varied (Mitter and Khiindkar, JJ.) 
Kistur Chand Tewari v. Rajani Kanta Muk- 
HERJEE. 186 I C. 891=12 R.C. 535=70 C.L.J. 
201=44 C.W.N. 299=A.I.R 1940 Cal. 137. 

—Ss. 92 and 91—Document not intended to 
be acted upon—Oral evidence to prove—Admissi¬ 
bility. See Evidence Act, Ss. 91 and 92— Admis¬ 
sibility or Oral Evidence. 63 I.A. 126=70 M 
L.J. 232 (P.C ). 

_S. 92— Document not intended to be acted 

^^pQf^.^Suit for dower amount mentioned in kabin 
nama— Oral evidence that amount was not intend¬ 
ed to be paid — Admissibility. 

In a suit for dower the plaintiff relied on a 
kabin nama in which the dower amount was men¬ 
tioned but the defendant pleaded that the writing 
was a mere sham and that the amount mentioned 
therein, was nominal and that no effect should be 
given to it. 

Held: Per Agha Haider, J. —Oral evidence to 
prove such plea was not admissible as S. 92, is a 
bar. 

Held : Per Tek Chand, J. —S. 92 was no bar as 
S. 92 operates as a bar only when oral evidence is 
sought to be led to vary or modify the terms of 
an agreement, but that oral evidence is admissible 
to prove that the agreement in writing was not an 
agreement at all, but was only a sham and was not 
intended to be operative. (Tek Chand and Agha 
Haider, JJ.) Mahomed Sultan Beoam v. Saraj- 
Ud-Din Ahmad. 161 I.C. 300=8 R.L. 709=38 
P.L.R. 337=A I.R. 1936 Lih. 183. 

—Ss. 92 and 94— Intention of parties—Oral 
evidence — Admissibility — Conditions. 

Where the surrounding circumstances are not 
so compelling as to lead inevitably to the conclu¬ 
sion that there had been an inadvertent misdes¬ 
cription of property in a mortgage deed in suit 
and that the property which was intended to be 
mortgaged was something over and above what 
was actually described and specified in the docu¬ 
ment, the mortgagees are barred by the provi¬ 
sions of Ss. 92 and 94 of the Evidence Act from 
showing that the intention of the parties was 
different from what appears from the terms of 
the mortgage deed itself. (Collister and Bajpai, 
JJ) Gobind Behari V. Shujaat Mand Khan. 
I.LR (1938) All. 494=1938 A L.J. 477=1938 
A.W.R. (H.C.) 304=176 I C. 81=11 R.A. 29= 
1938 ALR. 537=A.I.R 1938 All 364. 

-S 92— Mistake—Palpable error—Equity, if 

sanctions admission of evidence to expose error. 
See Surety bond — Correction, A.I R. 1938 Nag. 
259 

-_«S. 92—Mortgage’—Suit for sale—Plea of 

oral agreement by mortgagee to accept smaller 
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amount and to take certain properties on sale in 
full discharge—Evidence to prove—Admissibi¬ 
lity, 

It is open to a debtor to plead and prove an 
actual discharge in a manner or on terms different 
from those contemplated by or provided for in 
the document evidencing the debt. S. 92 of the 
Evidence Act does not preclude evidence being 
adduced in a suit for sale on a mortgage in proof 
of an oral arrangement, otherwise valid and 
enforceable, under which the mortgagee orally 
agreed that the morti?age amjunt should be 
settled at a figure less th.an the amount actually 
due on the mortgage, and that in full discharge 
of his claim under the mortgage the mortgagee 
would purchase certain properties included in the 
mortgage. Such an arrangement does not 
contradict, vary, add to or subtract from the 
mortgage document. 

Quaere. —Whether, when the agreement ad¬ 
mittedly remained executory, it could, even if it 
be found to be true and valid, be a defence to the 
action? {Varadachariar and Horwill. J J) Kri- 
shn.aswami Rao V. Srinivasa Desikan. 168 I. 
C 699=9 R.M. 621=44 L.W. 944=A.I.R. 1937 
Mad. 261=71 M.L J 850. 

——S. 92— Mortgage of holding—Deed making 
mortgagee liable for rent — Subsequent oral 
agreement making mortgagor liable — Admissi¬ 
bility. 

Where under a registered deed of usufructuary 
mortgage of a holding, the mortgagee is liable to 
pay rent to the landlord, a subsequent oral agree¬ 
ment making the mortgagor liable for the rent is 
inadmissible under S. 92 of the Evidence Act, 
(IVort, Ag. C.J.) Budhu v. Sital Singh. 5 B. 
R. 202=11 R.P. 331=179 I.C. 172=A.I.R. 1939 
Pat. 142. 

•S. 92— Mortgage with possession—Deed 


providing for redemption on payment of *‘enttre 
mortgage money*’—Subsequent oral agreement 
for delivery of possession on payment of portion 
—Admissibility—Court. if precluded from 
coming to a finding as to nature of mortgagor s 

possession. . 

Where in a case of a mortgage with possession, 
the deed provides that redemption would be 
effected on payment of the “entire mortgage 
money’' by the mortgagor, evidence of a subse¬ 
quent oral agreement for delivery of possession 
of the property to the mortgagor on payment by 
him of a portion of the mortgage money is, no 
doubt, inadmissible under S. 92 of the Evidence 
Act. But this does not preclude the Court from 
coming to a finding on the question of fact 
whether the mortgagor’s possession of the pro¬ 
perty was unlawful or by consent of parties. 
(Srivastava. Ag.C.J. and Zia-ul-Hasan, J.) Aziz 

Uddin V Arifa Begam. 12 Luck 563=165 I.C. 
718 = 9 R O. 241 = 1936 O.W.N. 1086=1936 
O.L.R. 679=A.I.R. 1937 Oudh 1. 

——S. 92— Mortgage with possession — Evi¬ 
dence that parties intended to effect simple mort¬ 
gage — Admissibility. 

Where the document is in terms a mortgage 
with possession, evidence to show that the inten¬ 
tion of the parties was to effect a simple mort¬ 
gage is inadmissible under S. 92 of the Evidei^e 
Act. {Almond, J.C. and Mir ♦) 

Mt. Manohari V. Khalil Khan. 165 I.C. 510— 

9 R. Pesh. 47. 
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- >8 92— Parlies and representatives — Mort¬ 
gagee of several lots of properties validly release 
ing some of them orally—Released lots sold by 
mortgagor to third party—Subsequent mortgagee 
—If can contend against admissibility of oral 
release. 

Where a mortgagee of a series of lots of land¬ 
ed properties validly released some of them by 
word of mouth and the released lots were then 
sold by the mortgagor to a third party, it is not 
open to a second mortgagee whose mortgage was 
executed subsequent to this sale to contend that 
S. 92 of the Evidence Act precluded any evidence 
being led to show that an oral release had in fact 
been granted by the first mortgagee. The section 
excludes oral evidence of the contents of a 
written contract between the parties to the instru¬ 
ment or their representatives in interest only. 
The second mortgagee is not a representative in 
interest of either of the parties to the first mort¬ 
gage. and their only representatives in interest 
are the purchasers of the lots sold. {Roberts, 
C* *J. and Leach, /.) S. N. V. R. Chettyar Firm 
v. K. Y. A. Chettyar Firm. (1937) Rane L R 13 
= 171 IC. 168=10 R.R, 135=A.IR. 1937 
Hang 220. 

S. 92—Partition —Oral evidence -Admis- 
sibxUty—Test—Receipts referring to partition 
*lists\ 

It is perhaps a moot point whether oral evi¬ 
dence is admissible to determine the intention of 
the parties. It is certainly not admissible if the 
document is unambiguous, but if there is doubt 
then It IS permissible. Though mere lists of pro¬ 
perty do not form instruments of partition, it has 
to be determined in each case whether these 
documents are mere lists or in themselves purport 
to create, declare, assign, limit or extinguish. 

. . any right, title or interest* in the property 

The question is whether these lists merely contain 
the recital of past events or in themselves 
embody the expression of will necessary to effect 
the change in the legal relation contemplated. 
{Bose and Puramk, JJ.) Narayan p. Co opera¬ 
tive Central Bank of'Malkapur. I.LR a938) 

Nag. 604=1938 N.L.J. 82=11 RN 219—178 

I.C.293=A.IR. 1938 Nag. 434 . ^19-178 


S. 92—Principals, if can show they signed 
as sureties. 

Persons who have in terms signed a bond as 
principals are prohibited by S. 92 of the Evidence 
Act from adducing oral evidence to show that 

Shankar Lal -u. Bhanwar Lal. 1939 A.M.L j. 


—Promissory note — Conri<tr.ni:^„ 

Real nature of-Proof~Admissibimy 

A promissory note stated that threntire con¬ 
sideration had been paid in cash, but the oromisee 
subsequently stated that a part of the ednsid^r" 

to hi^' P^e-existing debts due 

Netd, that the promisee could prove that the 

,t.T' something different 

from that recited in the document, but effec 

* j' ''o®' consideration and the' 

I 

P.L.R. 396=A.I.R. 1936 Lah mi « ^-725=39 
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--S 92—Promissory note—Executant—Evi~ 

dence that he signed as surety—Admissibility. 

Evidence to prove that some executants of the 
promissory note signed in the capacity of surety 
only IS inadmissible under S. 92, Evidence Act. 
Even where the contention is that one of the 
debtors signed as surety to the knowledge of the 
promisee, evidence to prove it is not admissible; 
and when in spite of such agreement of surety¬ 
ship as between executants, they sign the docu¬ 
ment as co-debtors, the agreement amongst the 

A T 5 ‘he promise. 

A.l.R. 1927 Kang. 199, Rel. on. 

Obiter. —Where there was an expressly alleged 

fraud, such as that the promisee induced the 

surety to sign as executant or that he promised 

not to sue him except as such, then proviso ( 1 ) to 

r.' operation. A.l.R. 1924 

Rang. 360. Expl. (Moselv, /.) U Pe v.V Chit 

Hmun 168 I.C.477=9 R.R. 358=A I.R. 1937 
Rang. 82. 

“S 92— Sale-deed—Oral agreement to vary 

consideration —Admissibility —Contemporaneous 

oral agreement on collateral matter—If admis¬ 
sible. 

Any evidence (oral or documentary) of any 
oral agreement to vary the amount of considera¬ 
tion mentioned in a sale-deed is inadmissible as 
between the parties to it. The parties, however, 
are not prevented from proving that either con¬ 
temporaneously or as a preliminary measure, 
they entered into a distinct oral agreement on 
some collateral matters on which the sale-deed is 
silent. {Guha and Bartley, JJ.) Nacendra 
nandini Dassi v. Bholanath Khamaru. 169 

225=41 C.W. 

N. 734. 

92 Scope — Fictitious nature of docu- 

■Admissibility. 

* j- ‘he Evidence Act deals with the con¬ 
tradiction, or variation or addition to or subtrac¬ 
tion from the terms of a document and not with 
an allegation regarding the nature of the docu¬ 
ment Rself. Accordingly a statement by a party 
as to the fictitious nature of a document is not 
inadmissible owing to the provisions of that 
section. {Thomas and Zia-ul-Hasan, JJ.) Ram 

Bharose V. Rameshwar Prasad Singh. 13 
LucE 697=10 R.O. 126=171 I.C. 481=1937 

S O.W.N. 1058=A.I.R. 1938 

Oudh 26. 

_ . ^ 92— Scope—Mortgage bond fixing term — 

oui/ on Plea of loan and banking transaction 
between parties after mortgage and of over-pay- 
ment Oral agreement to set-off balance towards 
mortgage debt—Admissibility in evidence. 

A registered mortgage-deed provided inter alia 
that ' the period fixed for this bond is three 
years. Every year we shall pay interest and get 
the same endorsed on this bond. Immediately after 

*he time fixed, we shall pay both 
the principal and the interest then due thereon.’^ 

In a suit on the mortgage for the principal and 
interest due thereon, the mortgagor pleaded inter 
aha, that after the mortgage, he went on having 
loan and banking transactions with the mort¬ 
gagee, and that the amounts paid by him to the 
morigagee in the course of such transactions so 
far exceeded the loan as to wipe off the whole 
mortgage-debt, if the balance were set-off against 
the mortgage-debt, and that though a term of 
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three years was mentioned in the mortgage-deed, 
there was an oral agreemei\t between the mort* 
gagor and the mortgagee that the balance of 
these transactions from time to time in favour of 
the mortgagor should be set-off with interest at 
the same rate as that fixed in the mortgage-deed 
against the mortgage-debt. 

Held, that the plea was not open and that S. 92 
of the Evidence Act prohibited the defendant- 
mortgagor from proving the alleged oral agree¬ 
ment. {Reilly, CJ. and Abdul Ghani, J.) Sham- 
anna V. Sanathkumariah. 15 Mys. L.J. 327. 

S. 92— Scope—Oral evidence inconsistent 
with terms of document — Admissibility — Evi¬ 
dence to prove that deed of mortgage was really 
intended to be sale or vice versa— Admissibility. 

S. 92 of the Evidence Act excludes evidence of 
an inconsistent oral agreement and provides only 
for cases of fraud invalidating a document. Oral 
evidence of intention cannot be admitted for the 
purpose of construing deeds or ascertaining the 
intention of the parties. Under S. 92, evidence 
of acts and conduct cannot be admitted to 
prove that a document which is in form a sale 
was intended by the parties to be in fact a mort¬ 
gage. Similarly extrinsic evidence cannot be 
admitted to prove that a document which is in 
fact a deed of mortgage was intended by the 
parties to operate as a deed of sale. {Si'ankara- 
narayana Rao and C/tort, //.) Puttasamiah 
Setty AND Sons 1/. Nagappa Setty. 15 Mys.L, 
J. 64—42 Mys.H.C.R. 257. 

•S. 92— Scope—Suit on money bond — Pro¬ 
vision for repayment in cash—Plea that payment 
should be made by medical services to be rendered 
—If open—Evidence to prove plea — Admissibi¬ 
lity. 

In a suit on a bond providing for repayment in 
cash, it is not open to the defendant to set up a 
plea, or adduce evidence in support of that plea, 
to the effect that payment was not to be made by 
cash but by medical services to be rendered to 
the plaintiff by the defendant. That would in 
effect to set up a different contract, and is barred 
by S. 92 of the Evidence Act. {Norman, LC.S.) 
Sheo Narain V. Umaid Sinchji. 1936 AM.L.J. 
107. 

- S. 92 —Scope of. 

All that S. 92 of the Evidence Act excludes is 
oral evidence to contradict, vary, add to or sub¬ 
tract from the terms of a contract which has 
been reduced to writing. It does not preclude a 
party from showing that the writing was not 
really the contract bet\Neen the parties but was 
only a fictitious or colourable device which 
cloaked something else. {Stone, C J., Bose and 
Digby, JJ.) Asaram v. Lupheshwar. I.L.R. 
(1939) Nag. lr--:177 I.C. 6=11 R.N. 109=A.I.R. 
1938 Nag. 335 (F.B.). 

--S. 92 — Scope—Deed stating that considera¬ 
tion was paid in cash—Evidence to show that con 
sideration was paid in goods — Admissibility. 

Evidence of the manner in which the consider¬ 
ation was paid is not evidence tending to vary the 
terms of a written contract. Hence, where an 
assignment states that consideration for the 
assignment was in cash it can be shown that con¬ 
sideration was paid not actually in cash but in 
goods. (Harries, C.J. and Manokar Lall, J.) 
Kisan Ram Marwari v. Godawa&i Debi. 189 I, 
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C. 423=13 R.P. 85=6 B.R. 801=A.I.R. 1940 
Pat. 379. 

-S. 92 — Scope — Registered lease — Oral 

agreement to modify — Admissibility. 

Where a lease from month to month is regis¬ 
tered, a subsequent oral agreement which modi¬ 
fies the contract of the lease is not admissible in 
evidence. {IVort. J.) Jadunandan Das v. Mt. 
Maho. 185 I.C. 284=6 B.R. 148=12 R.P. 337 
=A.I.R. 1939 Pat. 428. 

-S. 92^Scope — Sale deed — Title to property 

sold—IVhen passes-^Intention of parties — Ascer¬ 
tainment—External evidence — Admissibility.^ 

Ordinarily the title to immovable property 
transferred by sale passes on the registration of 
I the sale deed although it may sometimes happen 
that the parties agree that title shall not pass 
until the consideration is. completely paid. In 
contracts of sale there are recitals of the receipt 
] of the purchase money as well as terms providing 
for the passing of the property. The strictly 
contractual part, that is to say, the arrangement 
as to when the property shall pass is, if the con¬ 
tract has been reduced to writing, to be deter¬ 
mined solely from the words of the writing and 
evidence is not admissible for the purpose of 
contradicting, varying, adding to, or subtracting 
from its terms, as mentioned in S. 92 of the Evi¬ 
dence Act. The question when the property is to 
pass is a matter of contract. In that respect it 
differs from the recital of fact, i.e., the passing 
of the consideration is on the other hand a matter 
of fact and not a matter of contract, and the 
recital of this fact is different from the former 
contractual part as to the passing of the property. 
S. 92 will not prevent a party from disputing the 
recitals in the sale deed. If the terms of the 
contract as to when the property is to pass are 
ambiguous, then recourse may be had to external 
evidence with a view to determining what the 
intention of the parties was, but if the intention 
of the parties has been stated in unambiguous 
terms, then the terms must remain the sole 
criterion of the intention of the parties, and 
evidence cannot be introduced for the purpose of 
showing that the contract means something other 
than what it expresses in unambiguous terms. 
{Courtney Terrell, C.J. and James, J.) Radha- 
MoHAN Thakur V. Bipin Behari Mitra. 17 Pat. 
318=178 IC. 629=11 R.P. 282=5 B.R. 122= 
20 P.L.T. 157=A.I.R. 1938 Pat. 505. 

-S. 92— Scope — Variation of recital in con¬ 
tract—Oral evidence — Admissibility. 

S. 92 of the Evidence Act no doubt prevents 
the admissibility of evidence for contradicting or 
varying the terms of a document but there is 
nothing to prevent one of the parties to the con¬ 
tract from showing either that there was no 
consideration or that the consideration was 
different from that stated in the document. 
There is nothing in the section to exclude evi¬ 
dence of an oral agreement which contradicts, 
varies, adds or subtracts from, not the terms of 
the contract but some recital in it. {Nawal 
Kishore, C.J.) Abdul Gafoor z/. Parsram. 1939 
M.L.R. 12 (C.). 

—S. 92— Third parties —A contradicting with 
B, alleged agent of C— Suit on contract against C 
— Oral evidence to show that B was acting as C*s 
agent — Admissibility, 
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A entered into a contract with B, who as 
alleged by A was acting as agent of C. A filed a 
suit upon the contract against C on the ground 
that C was liable under the contract and adduced 
oral evidence in support of his allegations. 

Held, that the evidence was admissible and 
that S. 92 did not apply as that section contem¬ 
plates a case only as between the parties to the 
suit. (Baguley, J.) E Hoe Chan Co. v, Cho- 
TALAL UJAMSI. 1939 Rang. L.R 622=181 I.C. 
846=11 R.R. 501=A.I.R. 1939 Rang. 139. 

' S. 92— Usufructuary mortgage reduced to 

writing^Not registered^Oral evidence — Admis- 
sibility. 

Where a usufructuary mortgage is reduced to 
writing but is unregistered, no other evidence of 
its terms could be given because of S. 92 of the 
Evidence Act. {Bose.J.) Hindusinch z/. Khet- 
SINCH. 1938 N.L.J. 123. 

-S. 92— IVakfnama—Parties to document — 

Beneficiaries, if parties. 

Persons who claim to be beneficiaries under a 
wakfnama are parties to it within the meaning of 
S. 92, Evidence Act, and, therefore, in a suit by' 
them against the wakif, the wakif cannot be | 
allowed to give in his evidence an explanation of ' 
what he meant by the provisions of the wakf¬ 
nama. {Bennet and Harries, //.) Ahmad Ali 
Khan V. Mohammad Aitzad Ali Khan 165 1 
C. 15=9 R.A. 241=1936 A.L j 793=1936 All.L. 
R. 891=1936.A.W.R. 647=A.I R. 1936 All. 704. 

--S. 92. Proviso (1)—/^^/>/Ica6^7l7y—£t/i- 

aence contradicting written document. 

Giving evidence of a relationship between the 
parties which was other than and contradictory 
to the relationship expressed upon the written 
document is not permissible. {Roberts, C.J. and 
Dunkjey,].) Abdul Aziz v. Maung Pe Tint 
189 I.C. 384=13 R.R. 36=A.I.R. 1940 Rang. 


- 8 . 92, Proviso (l)~ApplicabiHty-PrOmis- 

sorynou—Rate of interest—Omission of * per 

cent.—Oral evidence—Admissibility. 

Where in a printed form of a promissory note 
after mentioning, the interest payable, there is an 
omission to state that it is—per cent, oral evi¬ 
dence can be let in to show what was the agree¬ 
ment between the parties and it is a case to which 
proviso (1) to S. 92 of the Evidence Act applies, 
(eemiw and Verma. //.) Kamla Prasad Ram 
Hasan .Ali Khan. I L R flOSOi All 
329=184 I.C, 149=12 R.A. 181 = i939 A W R 

3?8^ ' L.J. 196=A.I R. IQs'g AU 

W-ConsideraUon-Failare 

—Vauahon—Discharge of obligation in k „d— 
Proof apart from document—Permissibility ^ 
Though a document says there woe ^‘a 
tion and states exactly Xt it was a 

Hu has failed"‘‘T{:o" non^o^ 

that the ?onsdderatiL^raf fulteeJ‘ 
a party to the document 

nevertheless he can turn round l„ a"® “■ 

‘re^c^rvU^n^ylt-raV^InlS^^ 

afloTed'l'o rho^w'fhauii'lc '’^''d' *‘’*°''*'*^ 
in full not m cash, but in kind. (Bore?/.) Pando 

RANG GANPATR.AO V. ViSHWANATH PanouRANG. 
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80 I.C. 370=11 R.N. 355=1939 N.L.J. 33=A. 

.R. 1939 Nag. 20 . . 

-^S. 92, Proviso (1), Illustrations— // ejr- 

haustive. 

The wording of the proviso (1) to S. 92, Evi- 
den:e Act and especially the use of the words 
‘such as’ clearly show that the illustrations are 
not meant to he exhaustive {Bose, /.) Pandu- 
RANG GaNPATRAO V. ViSHWANATH PANDURANG. 

180 I.C 370=11 R.N. 355=1939 N.L.J. 33=A.I. 

R. 1939 Nag. 20. 

-S. 92. Proviso. {\)~ Kahuliyat settling two 

hals of land at certain rate — Separate oral agree- 
ment that one of them was given rent free — Ad¬ 
missibility. 

Where under a Kabuliyat two hals of land were 
settled with a tenant at a certain rate, a separate 
oral agreement that one of the hals would be 
given rent free is not admissible in evidence, 
although evidence that the kabuliyat was not 
intended to be acted upon at all would be admis¬ 
sible under proviso (1) of S. 92 of the Evidence 
Act. {Jack, J.) PuLiN Beharfie Deb v. Rama 
Kanta Mahata Kurmi. I.L.R. (1938) 1 Cal. 
48=176 I.C. 972=11 R.C. 192=A.I.R. 1938 Cal. 
356. 

-S. 92. Proviso ( 1 )— Khasra numbers of 

land wrongly entered in sale deed—Orai evidence 
— Admissibility. 

Under S. 92. Proviso (1) of the Evidence Act, 
oral evidence is admissible to prove that the 
khasra numbers of the land sold were wrongly 
entered in the sale deed, particularly when both 
the vendor and the vendee admit that mutual 
mistake of fact had crept into the sale-deed. 
{Abdul Rashid, J.) Arya v. Daundi. 188 IC 
813=13 RL. 40=42 PX R. 222=A.I.R. 1940 
Lah. 235. 

--S. 92, Proviso ( 1 )— Mistakes contemplated 

by. 

The mistakes contemplated by proviso ( 1 ) to 

S. 92are genuine and accidental mistakes, just as 
a misdescription of the property. (Almond, J.C. 
and Soofi, J ) Haji Khan Gul Khan v. Chothu 
Ram. 184 I.C. 585 (2)=12 R.Pesh. 29=A.I.R. 
1939 Pesh. 41. 

. 92, Proviso ( 1 )— Scope—Contract ^m- 

bodied tn document—^Evidence to prove mistake 
on the part of Parties — Admissibility—Common 
mistake and unilateral mistake — Distinction. 

There is nothing in proviso (1) to S. 92 of the 
Evidence Act to suggest that the facts which may 
be proved under that proviso can only be proved 
in support of a claim to which those facts give 
rise, and such facts may be pleaded by way of 
defence only. The validity of every contract 
^^pends on the presence of animus contractendi 
the intention to contract. When a wrilten con¬ 
tract is challenged on the ground of mistake com- 
rnon to all parties, the remedy is rectification on 
the ground that the written instrument does not 
give effect to the agreement which the parties 
actually entered into. All that the Court has to 
do in such case is to rectify, not the contract, but 
the document embodying it, and put that docu¬ 
ment into such a form as to carry out the contract 
which the parties really entered into. When 
there is unilateral mistake, the position is dif¬ 
ferent, because in that case there is, in fact no 
contract. The minds of the parties were not at 
one; one intended one thing, and the other intend- 



















»93 


CIVIL, CRIMINAL AND REVENUE. 


*94 


EVIDENCE ACT (1872), S. 92. 

-ed something else, and if any relief can be grant¬ 
ed, it must be rescission. But at that point the 
rule of estoppel, which is a part of the law of 
evidence, steps in. In the case of a unilateral 
mistake, therefore, it is not every mistake which 
would give rise to a claim to relief and serve as a 
defence under proviso (1) to S. 92. But when 
the mistake is one common to all parties, evidence 
would be admissible under S. 92. proviso (1) to 
found a claim for rectification of the contract. 
(Beaumont, CJ.) Janardan v. \’enkatesh. 
T.L.R a939) Bom. 149=181 I.C. 991=11 R.B. 
377=41 Bom.l, R. 191=A.I.R. 1939 Bom. 151. 

- — S. 92, Proviso (1)— Scope — Deed-^Evi^ 
deuce to shoiv that it is an illegal transaction — 
Admissibility. 

An obligor is not tied up from pleading any 
matter which shows that the bond was given upon 
an illegal consideration, whether consistent or 
not with the condition of the bond. The validity 
of a document may be challenged on the ground 
•of the illegality of the transaction. {Agarwala 
and Rowland, //.) Brahmdeo Narayan v. Braj- 
BALLABH Prasap. 19 Pat. 424=188 I.C. 859=13 
R.P. 51=6 B R. 757=A.I.R. 1940 Pat 573. 

-S. 92 and Proviso (1) — Scope — Mortgage 

—Plea of invalid registration-^Evidence to show 
that property included in deed was not intended to 
be made security at all — Admissibility. 

In a suit on a mortgage evidence to show that 
certain property included in the mortgage-deed 
was not intended to be mortgaged and that it was 
included only fictitiously to secure registration in 
•the particular sub-district, is not inadmissible 
under S. 92 of the Evidence Act. It is not evi¬ 
dence which varies the terms of the written docu¬ 
ment as between the parties and their representa¬ 
tives. It is evidence which goes to show that the 
document did not relate to land within the juris¬ 
diction of the particular Sub-Registrar who regis¬ 
tered it. It may well be evidence which tends to 
Tender the document invalid and hence admissible 
under the 1st proviso to S. 92. (Harries, C.J. and 
Monohar Lall, /.) Ramnandan Prasad Narayan 
Singh v. Chandradip Narain Singh. 19 Pat. 
578=6 B.R. 485=187 I.C. 522=12 R.P. 603= 
A.I.R. 1940 Pat. 504. 

-S. 92, Proviso (1) — Scope and applica- 

'bility — Gift. 

Proviso (1) to S- 92, has no application in a case 
where the instrument represents what the parties 
intended to put down in writing, though it might 
not be in accordance with what they intended to 
do and with the legal effect that they secretly 
wanted to bring about, but which, for some rea¬ 
son. they did not want to put in writing. Where 
a person transfers certain property by a deed of 
gift, it is not open to him to say that when he 
gave the property he did not do it. The donor is 
not himself entitled to have the deed set aside on 
the ground that his intention was that it should 
operate on his death, especially so when there is 
no evidence that the donor, giving away practi¬ 
cally the whole of his property wanted to retain 
any sort of control after the date of gift. (Ba U 
and Parker, JJ.) U Thin v. Daw Hmu 171 I. 
C. 702=10 R.R. 179=A.I.R. 1937 Rang. 142. 

. S. 92, Proviso (2)— Contract — Oral evi- 
dence — Admissibility. 

In considering whether or not proviso 2 applies 
the Court 4 hall have regard to the degree of for- 

Q.. D. n-13 
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mality of the document. If the document is a 
mere contract it does not require any great for¬ 
mality and the document cannot be considered as 
a particularly formal document at all, and oral 
evidence is admissible to prove existence of sepa¬ 
rate oral agreement as to any matter on which the 
document is silent and which is not inconsistent. 
(Bennett and Smith, JJ.) Kesla Mal Nand 
Kishore V. Cooper Allen & Co.. Cawnpore. 165 
I.C. 473=9 R.A. 282=1936 A.W R. 1216=1936 
All.L.R. 910=AI.R. 1936 All. 717. 

--S. 92, Proviso (2)— Conveyance — Agree¬ 
ment that vendee gives up claim to money debts 
not specified in deed—Oral evidence to prove — 
Admissibility. 

The parties to a conveyance are not in view of 
the second proviso to S. 92, Evidence Act, pre¬ 
vented from proving the existence of a separate 
oral agreement to the effect that the vendee 
would proceed no further in the prosecution of 
his claim for certain money debts not specified in 
the deed of conveyance and the vendor cannot be 
prevented from attempting to prove that there 
was such an agreement. (James and Rowland, 
JJ,) Ranbahadur Singh V. Awadhbehari Pra¬ 
sad Singh. 18 Pat. 318=11 R P 575=181 I.C. 
184=5 B.R. 537=21 Pat.L.T. 138=A.I.R. 1939 
Pat. 411. 

S. 92, Proviso (2)— Document containing 
only some terms of tenancy—Evidence of separate 
oral agreement containing other terms — Admis¬ 
sibility. 

Where a document contains only some of the 
terms of a contract of tenancy, evidence of a 
separate oral agreement containing other terms 
which were not reduced to writing can be given 
under Proviso (2) to S. 92. (Khundkar, J.) 
Champaran Jain v. Sripathi Nath Deb. 177 
I.C. 355=11 R.C. 235=A I.R. 1938 Cal. 430. 

-S. 92, Proviso (2)—Interest—Agreement 

as to—Oral evidence—Admissibility. See Nego¬ 
tiable Instruments Act, S. 87 and Evidence 
Act, S. 92, Prov. (2). 1939 A.W.R. (H.C.) 79. 

-S. 92. Proviso (2)— Scope—Mortgage deed 

—Oral agreement by mortgagee to accept conve¬ 
yance in satisfaction of mortgage — Admissibility. 

A separate oral agreement on a distinct and 
collateral matter, although a part of the same 
transaction, would come within proviso (2) of 
S. 92 of the Evidence Act, if the original instru¬ 
ment is silent on the point which is the subject- 
matter of the agreement. Accordingly evidence 
relating to an oral agreement by the mortgagee 
to accept a conveyance in satisfaction of the 
mortgage, although such agreement has relation 
to the mortgage transaction, is admissible in 
evidence under proviso (2) of S. 92, if the mort¬ 
gage deed is silent as to the mode of payment of 
the mortgage debt. A clause in the deed pro¬ 
viding for payment of the mortgage money with¬ 
in a certain date and for payment of interest 
after the said date, if the money be not paid 
within the specified date, does not deal either 
with the mode of payment or satisfaction of the 
debt due under the bond. (Guha and Mitter, JJ.) 
Kunja Behari Das v. Raman Behart Das. I. 
L.R. (1937) 2Cal. 752=174 I.C. 108=10 R.C. 
636=41 C.W N. 1053=A.I.R. 1937 Cal. 619. 

-S. 92, Proviso (3)— ''Condition precedent** 

—Meaning of—Mortgage deed—Agreement to 
take over outstandings and to pay amount and 
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interest within a fixed time—Oral evidence to 
■prove that agreement was only to pay amounts as 
and when collected — Admissibility—If condition 
precedent to attaching of obligation. 

The condition precedent to which S. 92, proviso 
(3) of the Evidence Act refers is a condition the 
subject-matter of which is de hors the contents 
of the instrument, and if effect be given to the 
condition it cannot affect the terms of the docu¬ 
ment itself. Where at a partition between the 
plaintiff and the defendant certain outstandings 
are allotted to the plaintiff and the defendant 
agrees to take over the bonds under which the 
outstandings are due and to pay a certain sum to 
the plaintiff within a fixed time and in the mean¬ 
while to pay plaintiff interest on the amount at a 
certain rate, and the agreement is reduced 
to writing in a mortgage-deed executed by the 
defendant as security for repayment of the said 
amount, it is not open to the defendant in a suit 
on the mortgage deed to adduce oral evidence to 
prove that the arrangement was not as stated in 
the mortgage deed, but was merely to the effect 
that the defendant should pay plaintiff sums as 
and when collected. The effect of permitting oral 
evidence in such case will be to run counter to 
the principle underlying S. 92, proviso (3), and to 
directly contradict the terms of the document. 
The arrangement set up cannot be regarded as 
one by way of a condition precedent to the 
attaching of the obligation under the mortgage 
as contemplated by proviso (3) of S. 92. (Fen- 
kataramana Rao, J.) Papi Reddy v. Narayana 
Reddy. 165 I.C. 669=9 R.M. 291 = 1936 MW. 
N. 994=44 L.W. 629=A I.R. 1936 Mad. 841= 
71 MX, J. 522. 

-S. 92, Proviso (3 )—Condition precedent — 

Mortgage—Purchase of properties subject to — 
Agreement by mortgagee Uo purchaser to accept 
payments piecemeal and to execute release deed 
whenever desiredSttU for specific performance 
—Plea that release was to be executed only after 
whole amount has been paid—Oral evidence to 
prove — Admissibility. 

Plaintiff who purchased certain properties in 
Court auction subject to a mortgage in the defen¬ 
dant's favour agreed with third parties to sell 
some of them with the knowledge and consent of 
the defendant who agreed to accept piecemeal 
payments from the plaintiff and to release the 
lands which plaintiff agreed to sell to the third 
parties. The agreement provided, inter alia: “I 
shall execute at your cost a deed of relinquish¬ 
ment of right in your favour whenever desired 

by you and get the same registered.There- 

fore I shall whenever desired by you and at your 
cost execute in the same manner a deed of relin¬ 
quishment of right in your favour, even in res¬ 
pect of those lands mentioned in that document 
and get it registered." Plaintiff having sued for 
specific performance of the agreement, the defen¬ 
dant pleaded an oral agreement that the release 

deed was only to be given when the entire mort¬ 
gage debt had been discharged, and that he was 
bound to give it if called upon by the plaintiffs 
ai^r such discharge and not before. 

Held, that the arrangement set up by the defen- 

condition precedent to the 
of any obligation" within the meaning 
of b. 92, proviso (3) of the Evidence Act, and 
hence the oral arrangement could not be admitted 
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in evidence. {Beasley, CJ. and Gentle, /.) Rami 
REDD fz/. Pattabhirami Reddi. 169 I.C. 12=9 R. 
M. 718=1936 M.W.N 1238=44 LW. 749=A. 
I.R. 1937 Mad. 124=71 MX J. 599. 

- S. 92, Proviso (3)— Construction and 

scope—Promissory note—Suit on—Plea that note 
was agreed not to be sued on, but that it should be 
adjusted in taking accounts of partnership alleged 
to consist of plaintiff and defendants—Oral evi¬ 
dence to prove — Admissibility. 

Proviso 3 to S. 92 of the Evidence Act clearly 
presupposes that in a case to which it could be 
applied the contract, grant or disposition of pro¬ 
perty itself remains intact, but that the condition 
precedent pleaded must in its very nature be 
extraneous to the contract, grant or disposition 
itself and as agreed must come into existence 
before the obligation attaches thereunder. In a 
suit on a promissory note, the defendants (exe¬ 
cutants) pleaded that it was agreed at the time 
when the note was executed that it was not to be 
enforced, but that the amount thereof was to be 
adjusted ill the making up of the accounts of a 
firm in which they alleged that the plaintiff was 
partner, and that the taking up of the partner¬ 
ship accounts was a condition precedent to the 
attaching of any liability to them on the promis¬ 
sory note. They conterided that under S. 93, 
proviso 3, they were entitled to adduce evidence 
to show the same. 

Held, that the facts pleaded did not aim at prov¬ 
ing a condition precedent to the attaching of the 
legal liability to the instrument, but laid the axe 
at the very foundation of it nullifying entirely 
the effect of the promissory note and its existence, 
and that the language of S. 92, proviso (3) could 
not bear such strain. {Wadiaand Indarnarayan, 

//.) CHHA(^ANLAL KaLYANDAS V. TACJIWANDAS. 

187 I.C. 41=12 R.B. 391=41 Bom.L.R. 1263= 
A.I.R. 1940 Bom. 54. 

“ S. 92, Proviso (3)— Promissory note pay~ 
able Oft detnatid—Collateral oral agreettietfl not 
to make demand until certain condition is fulfilled 
— Admissibility. 

It is necessary to distinguish a collateral agree¬ 
ment which alters the legal effect of the instru- 
for an agreement that the instrument 
should not be an effective instrument until 
some condition is fulfilled, or, to put it in another 
form, it is necessary to distinguish an agreement 
in defeasance of the contract from an agreement 
suspending the coming into force of the contract. 
Where the promissory note is, by its express 
payable on demand, that is at once, the 
obi gation under the note attaches immediately. 
A collateral oral agreement not to make demand 
until certain specified condition is fulfilled has 
the intention and effect of suspending the coming 
into force of that obligation, which is the con- 
contained in the promissory note. Thus 
the oral agreement constitutes a condition pre- 
cedent to the attaching of the obligation and is 
within the terms of Proviso (3) of S. 92. {Lord 
jVright) Rowland Ady v. Administrator- 

Rang.XR. 417=175 
40=1938 O.L.R. 312=11 R 
P C- 23=1938 M.W N. 769=1938 O.W.N. 731 
—|^®38 A.L R. 525=4 B.R 719=40 BomX R. 
1075—32 SX R. 810=19 Pat L.T 749=A I R 
1938 P.C. 198=(1938>2 MX.J. 469 (P.C.) * ' ’ 
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-S. 92, Proviso (3)— Scope — “Conditioft pre¬ 
cedent*’—IVhat is—Promissory note payable on 
demand — Indorsee's suit against maker and i>i- 
dorser—Plea by former of oral agreement bet¬ 
ween him and indorser that plaintiff was to look to 
endorser only—Evidence to prove — AdmissibiUty. 

S. 92 of the Evidence Act precludes proof of a 
contemporaneous oral agreement showing that a 
party to a promissory note is not bound accord¬ 
ing to the tenor of the promissory note. Oral 
evidence is not admissible for the purpose of prov¬ 
ing a contemporaneous oral agreement which 
not merely suspends the operation of the promis¬ 
sory note but destroys it altogether. An agree¬ 
ment in defeasance of the contract must be dis¬ 
tinguished from an agreement suspending the 
coming into force of the contract embodied in the 
promissory note. If the oral agreement is mere¬ 
ly to suspend the coming into force of n 
obligation under a promissory note, where the 
oral agreement is that no demand will be made 
on the promissory note payable on demand until 
a specified condition is fulfilled that is a con¬ 
dition precedent, oral evidence of which is per¬ 
missible under proviso (3) to S. 92 of the Evi¬ 
dence Act. But a collateral agreement, the eflrect 
of which is to destroy the promissory note itself 
is within the proviso. In a suit on a promissory 
note payable on demand, instituted by the in¬ 
dorsee thereof against the maker and the endor¬ 
ser (original payee), the maker set up an oral 
agreement between himself and the original 
payee, of which the plaintiff (endorsee)had know¬ 
ledge, that the maker was not to be made liable 
under the note but that the plaintiff was to look 
only to his indorser, and that so far as he the 
maker was concerned, the promissory note was 
not binding on him. 

Held, that evidence of the oral agreement was 
not admissible under S. 92 of the Evidence Act. 
{Davis, J. C. and IVeston, /.) Tyabi Trading 
Co., Ltd. v. Ghulamali. I.L.R. (1939) Kar. 523 
=184 1.0.867=12 R.S. 136=A.I.R. 1939 Sind 
299. 

-S 92,Proviso (3)— Scope — Promissory note 

— on—Plea that note was only receipt and 
not intended to bean obligation—Oral evidence to 
prove — Admissibility. 

In a suit on a promissory note, an agreement 
suspending the coming into force of the contract 
contained in the promissory note, constituting as 
it does a condition precedent within the meaning 
of proviso 3 to S. 92 of the Evidence Act, may be 
proved. Where the defendant in the suit pleads 
that the note executed by him which is sued on 
was only a receipt for the earnest money for a 
contract of purchase by the plaintiff, that the 
purpose of the receipt of money has been wrongly 
stated in the promissory note, and that it was not 
intended to attach any obligation to the instru¬ 
ment as such, he is entitled to adduce oral evi¬ 
dence in support of such plea. S. 92 does not bar 
oral evidence to prove the same. (Dhaile, /.) 
Umrao Singh v Raunak Singh. 5 B.R, 548=181 
I.C. 280=11 R.P. 586=20 P.L.T. 514=1939 P. 
W.N. 200=A.I.R. 1939 Pat. 495. 

-S. 92, Proviso (4)—Mortgage — Registered 

mortgage—Oral agreement in discharge of mort¬ 
gage— A dm issib iliiy. 

S 92, proviso (4) prohibits the admissibility of 
a subsequent oral agreement to rescind or modify 
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any contract, grant, or disposition of property 
which is by law required to be in writing or 
which has been registered according to the law in 
force for the time being" as to the registration 
of documents, but it does not preclude the ad¬ 
missibility of any transaction or contract in satis¬ 
faction or discharge of the obligation arising 
thereunder. Subsequent to a registered mort¬ 
gage, the parties entered into a contract by which 
the property was to be put in possession of the 
mortg gee for five years and the mortgage-debt 
was deemed to be discharged. 

that the contract to let and the letting 
into possession for five years operated as a dis¬ 
charge of the obligation and in no way offended 
the proviso to S. 92 and evidence of such an 
agreement could be given. The agreement to 
take and taking possession of the land for a 
period of five jears were deemed by the parties 
as fulfilment of the obligation under the bond and 
not in any way altering the terms of the bond ; 42 
Mad. 41 (FB). Dist. (Case-law reviewed.) 
{Venkataramana Rao, J.) Lakshminarasimha 
Rao z/. Raghavamma. 162 I C. 53 (2) =8 R.M. 
933=1936 M.W N. 205=A.I.R. 1936 Mad. 380. 

-S. 92, Proviso (4 )—Mortgage deed—Oral 

agreement varying terms of deed as to payment — 
Admissibility. 

Though it is always open to a mortgagor to 
prove that on a certain day he paid the sum due 
uuder the mortgage, still when in the registered 
mortgage deed there is an express term that pay¬ 
ment should be made in a certain way and unless 
endorsed on the deed it should not be regarded 
as payment at all, the mortgagor will not be 
allowed to prove discharge of t he mortgage by 
subsequent oral agreement which goes to vary the 
terms of the mortgage. {Harries, C. J. and Fazl 
AH,].) Khub Lal z;. Bechan Mandal. 187 I. 
C. 63=12 R.P. 563=6 B.R. 422=21 P.L T. 437 
=A.I.R. 1940 Pat. 49. 

-S. 92, Proviso {^)^Promissory note — Dis¬ 
tinct subsequent oral agreement rescinding or 
modifying—Oral evidence — Admissibility, 

A promissory note is a document which is re¬ 
quired to be in writing, and, therefore, S. 92, 
Evidence Act, applies to it and Proviso 4 shows 
that if any distinct subsequent oral agreement is 
sought to be proved, which would have the effect 
of rescinding or modifying any such contract, 
then it must be in writing. Oral evidence to prove 
that the plaintiff agreed to discharge or did dis¬ 
charge the defendant from his obligation under 
the pronote is inadmissible under S. 92, Proviso 4. 
{Spargo, J.) Muthuraman Chettyar v. Ven¬ 
kata Reddy. 174 I.C. 964=10 R.R. 455=A.I R. 
1937 Rang. 521 

-S. 92, Proviso (4 )—Promissory note — 

Subsequent agreement giving up personal liability 
and accepting mortgage by one executant to ano¬ 
ther—Oral evidence to prove — Admissibility. 

In a suit on a promissory note executed by de¬ 
fendants 1 and 2 agreeing to repay the amount 
with interest after ninety days on demand, the 
defendants pleaded that money under the note had 
been paid to the second defendant, that the first 
defendant was only a surety for him, and that at 
a later date, a new arrangement had been made 
between the parties, under which a mortgage 
bond for the amount executed by the second de¬ 
fendant in favour of (he first defendant benam 
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for the plaintiff fixing a period of three years 
•was accepted by the plaintiff in place of the pro¬ 
missory note and that the plaintiff gave up his 
right to proceed against the defendant personally. 

Held, that S. 92 (4) did not apply and that 
oral evidence to prove the new arrangement could 
not be legally admitted in evidence. {Reilly, CJ. 
and Shankaranarayana Rao, /.) Khader Khan 
V. Chinna SwAMiAH. 14 Mys.L.J. 137. 

-S. 92, Proviso (4)— Registered lease—Oral 

agreement to release lessee from liability under 
covenants in lease — Admissibility. 

Per Blackwell, J. —Proviso (4) to S. 92 of the 
Evidence Act is a bar to the proof of an oral 
agreement by the lessor to release the lessee 
from his liabilities under the personal covenants 
contained in a registered lease. (Beaumont, C. J. 
and Blackwell, J.) Abdul Rahman v. Sir 
Phiroze Cursetji Sethna. 60 Bom. 394=161 
I.C. 57 = 8 R.B. 302 = 38 Bom.L.R. 34=A.I.R. 

1936 Bom. 88. 

■ S. 92,Proviso (4)— Registered lease sought 
to he varied by later unregistered agreement — 
Effect. 

A registered lease cannot be varied by a later 
unregistered agreement and the effect is to leave 
standing the registered lease without any condi¬ 
tions. (Nanavutty and Smith, J J.) Janka Kuer 
v. Anant Singh. 168 I.C. 263=9 R.O. 457= 

1937 O.LR. 241=1937 R.D. 244 (2)=1937 O. 
W.N. 477=A.I.R. 1937 Oudh 341, 

-*3.92. Proviso 6— AppUcability^Document 

executed by agriculturist as sate—Evidence to 
prove that deed was mortgage and not sale-^ 
Admissibility. 

S, 92, Proviso (6), does not apply to a case 
where a document is clear and unambiguous in its 
terms Where a document executed by an agri¬ 
culturist is on the face of it a sale deed but is 
alleged to be only an ostensible deed of sale 
being in reality a mortgage, and in a suit by the 
executant for redemption of the mortgage he 
pleads a contemporaneous oral agreement to re¬ 
convey, but it is proved that the executant is not 
an agriculturist, the beneficent provisions of S.IO, 
Deccan Agriculturists’ Relief Act, cannot be 
taken advantage of. so that even as.suming the 
case of the executant to be true, so far as parties 
to the transaction are concerned, he cannot bring 

either direct or circumstantial evidence to show 

that the document was intended to operate as a 
mortgage and not as a sale-deed. He can, how¬ 
ever, show as against persons who are neither 
parties to the transaction nor are representatives 
in interest of any such parties that the deed pur¬ 
ports to be a mortgage and not a sale. (Davis, 
J.C.and Weston. J.) Milkimal v. Totomal. I. 
L.R. (1939) Kar. 530=184 I.C. 677=12 R.S. 
128=A.I.R. 1939 Sind 200. 

S. 92, Proviso (^)^Evidence of conduct 


— Admissibility. 

Where the terms of a written contract are 
perfectly clear the necessity of deducing the real 
terms from the conduct of the parties and the 
reconstituting of the contract in accordance 
therewith does not arise. (Almond, J.C. and 
Soofi, J•') Haji Khan Gul Khan v. Chothu 
Ram. 184 I.C. 585 (2)=12 R. Pesh. 29=A I R 

1939 Pesh. 41. 

—S. 92, Proviso (6)— Oral evidence to ex¬ 
plain document—-Admissibility, 
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Evidence is certainly admissible to explain in 
what manner the language used is related to 
existing facts; but that is only if such relation 
does not appear from the document itself. In a 
case where there is no such ambiguity which 
needs explanation and the terms of the document 
are quite clear, evidence to explain the terms of 
the deed should be disallowed. 22 A. 149,27 
I..\. 58 (P.C), Rel. on. (Jai Lai. J.) Basanti 
Devi v. Official Receiver. 164 I.C. 463=9 R.L. 
130 (2)=A.I R. 1936 Lah. 508. 

- S. 93— Ambiguity in deed — When entitles 

Court to consider questions of fact. 

The mere fact there is ambiguity or difficulty 
not being a latent ambiguity, will not entitle the 
Judge to consider questions of fact to assist him 
in construing a deed. But if there is no expres¬ 
sion in the document itself which, properly 
construed, will entitle the Court to come to any 
conclusion with regard to the matter, then the 
questions of fact are certainly open to him to 
consider in coming to a conclusion with regard to 
the matter. (Wort and Rowland, //.) Darbar 
Saheb V. Bare Lal Kandarp Nath Sah Deo. 
162 I.C. 797=8 R.P. 567=17 Pat.L.T. 488=A.I. 
R. 1936 Pat. 275. 

■ S. 93— Scope—Oral evidence to show that 
two different,deeds are one and same transaction 
— Admissibility. 

Where two deeds on their face appear to be 
separate transactions, another agreement which 
was not evidenced by any writing cannot be prov¬ 
ed to show that the deeds though apparently two 
separate transactions, were agreed to be treated 
as one. (Wort and yarma, //.) Deonandam 
Tewaryv. Draupadi Kuer. 175 I.C. 831=4 B. 
R. 632=11 R.P. 19=A.I.R. 1938 Pat. 242. 

-»—S. 94—Applicability—Principle underlying 

“Application to amend mortgage deed, prelimi¬ 
nary and final decree^. See C. P. Code, Ss. 151, 
152 AND 153. 1939 A W.R. (H C.) 173, 

—;—S. 94— Applicability — Sale-deed — Mutual 
mistake of parties—Oral evidence — Admissi¬ 
bility. 

Where in the case of a sale-deed it is not the 
seller alone who is trying to get out of the bargain 
but the seller and the purchaser both agree that 
the intention was to enter into the deed land bear¬ 
ing different khasra numbers, and that the mis¬ 
take was mutual, it Is open to the parties to pro¬ 
duce evidence to show what was intended to be 
sold and purchased. S. 94 of the Evidence Act is 
not applicable in such circumstances. (Abdul 
Raslud, J.) Arya v. Daundi. 188 I.C. 813= 

13 R.L. 40=42 P.L.R. 222=A.I.R. 1940 Lah. 
23o. 

1 I Ss. lOl and 102— Allegation that transfer 
is in violation of S. 12 of 'C.P. Tenancy Act^ 
Burden of proof. 

It is on the person who asserts that a transfer 
*1'«<^oiitravention of S. 12of the CP. Tenancy 
Act that the burden of proving it lies, for it is 
his application that would fail, if no evidence at 
all were given. (A.L. Binney. F.C.) Manjkrao 
V. Ramchanpra, 1938 N.L.J. 474. 

S lOly-Bond^Recital as to consideration 


of proving that recital is untrue. 

^ mortgage bond contains a recital 
that the consideration had been received by the 
executant, the burden lies upon the executant or 
nis representative to prove that the recital was 
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untrue and to satisfy the Court how he became a 
party to a document which contained an untrue 
recital. (Ranjitmal, 7.) Baijdan v. Shiv Bux. 
1939 M.L.R. 86 (Civ.). 

' S. 101— Burden of proof — Duty of party to 
produce best evidence. 

Where in a suit for money lent, the plaintiff 
Admitted that he kept a day book but the same 
was not produced. 

Held, that the plaintiff on whom lay the onus 
of proof should produce the best evidence avail¬ 
able and in case such evidence was not produced 
he must suffer the consequences. (Kichlu,J.) 
Kashmiroo V. Mt. Achhri. 41 P.L.R. J. & K. 
21. 

-S. 101— Burden of proof — Objection as to 

wrong allocation —If can be allowed in appeal. 

Where a person accepts the burden of proof 
and undertakes to discharge it, he cannot be 
allowed to turn round and say that he has been 
wrongly treated in the matter of burden of proof. 
{Ranjitmal and Sukhdeonarain, JJ.) Balkishan 
v. Mt. Jawri. 1939 M.L.R. 244 (Civ.). 

- Ss. 101 and 102—Cause of action arising 

Out of Marwar—Defendant objecting to juris- 
diction of Marwar Courts—Onus of proving their 
jurisdiction. 

Where the cause of action arose in British 
India and summons to the defendant was also 
served in British India and the defendant 
objected to the jurisdiction of the Marwar 
Courts, held that the burden of proving that 
Marwar Courts had jurisdiction to entertain the 
suit lay upon the plaintiff. {Ranjitmal, J.) 
JuwARMAL V. Douchand. 1939 M.L.R. 149 
(Civ.). 

——S. 101—Consideration—Recital of payment 
in bond—Third party denying consideration—Onus 
of proving payment. 

Though as between parties to a document the 
admission or proof of execution would shift the 
onus on to the party denying consideration, yet a 
person who is not a party to the document in 
question cannot be held liable unless there is 
evidence to prove that the money was actually 
paid. (Nawal Kishore, C.J.) Anopsingh v. 
Lalsingh. 1939 M.L.R. 118 (Civ.). 

S. 101— Evidence given by both parties — 


Rights of Party on whom onus lies. 

A party on whom the onus lies may take ad¬ 
vantage not only of the evidence adduced by him 
or on his behalf, but also of any fact or circum¬ 
stance in his favour appearing in the evidence 
adduced by or on behalf of the other party. But 
where the entire evidence on both the sides has 
been brought before the Court the party on 
whom the onus primarily rests but who has 
failed to adduce evidence sufficient to discharge 
the onus is not entitled to augment his case by 
the mere weakness of the evidence adduced by 
the adverse party, although nothing transpires in 
such evidence which lends support to the case he 
wants to make out. {Mya Bu, Offg. C.J. and Sen, 
J ) U Ba Sainc V. Lakshmanan Chettiar. 162 
I.C. 247=8 R.R. 551=A.I.R. 1936 Rang. 170. 

■ ■ S. lOl —Onus immatertal'^Both sides enter¬ 
ing into evidence. 

The question of onus of proof is of no great 
importance, if both sides have entered into evid¬ 
ence. iJayakar, J.) Nand Kishwar Bux v. 
Gopal Bux. 188 I.C. 1=12 R.P.C. 187—6 B.R. 
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636=21 P.L.T. 519=52 L.W. 57=1940 O.L.R. 
331=1940 P.W.N. 572=1940 O.A. 558=1940 
A.W.R. (P C.) 101=1940 M.W.N. 922=A.I.R. 
1940 P.C. 93 tP.C.). 

-S. 101 —Onus immaterial—Entire evidence 

led by parties. 

In a case where the parties have led all the 
evidence, the question of onus of proof is of no 
importance. {Daltp Singh, /.) Md. Yusaf Ali 
V. D. C. Hoshiarpur. A.I.R. 1940 Lah. 336. 

. S. 101 —Onus immaterial—Evidence pro¬ 
duced by both parties. 

In a case even where there is a wrong allocation 
of onus, if both parties have led evidence bearing 
on the point and the Court has carefully consi¬ 
dered it, the question of onus will be of no parti¬ 
cular importance. {Tek Chand, J.) S^dhura 
Singh v. Kehr Singh. 169 I.C- 228=9 R.L. 725 
=39 P.L.R. 395=A.I.R. 1986 Lah. 1016. 

-S. 101—0»M.y immaterial-Facts proved by 

ample evidence. , , 

In a case where all the facts are proved by 
ample evidence and the Court is in a position 
exactly to say what happened, no importance 
need be attached to the rule as regards burden of 
proof. It is only in cases where evidence is 
meagre and the Court is not in a position defini¬ 
tely to know what happened that the technical 
rule as to burden of proof is to be observed. 
{Ranjitmal and Sukhdeonarain, JJ.) Balkishan 
V. Mst. Jawri. 1939 M.L.R. 244 (Civ.). 

_S. 101—Person not in possession of pro¬ 
perty—Proof of title — Onus. 

If a person is not in possession of a property, 
the onus of showing a good title to it on him. 
{Monroe, J.) Babu v. Dalip mngh. 42 P.L.K. 
294=A.I.R. 1940 Lah. 311. 

-S. 101—5«*7 against mortgagors heir— 

Defendant denying execution—Execution proved 

—Passing of consideration—^Presumption. 

In a suit against heir of a mortgagor who 
denies knowledge of the transaction, the plamtitt 
should be deemed to have made out a pr ma jacte 
case as to the passing of the consideration also, 
if he proves execution and exhibits the docu¬ 
ments containing recital as to the receipt of the 
consideration by the mortgagor whose heir the 
defendant is. {Ranjitmal, J.) Baijdan v. Shiv 
Bux. 1939 M.L.R. 86 (Civ). 

S. 102 —Construction — Party on whom 


burden lies not discharging it—Effect. 

S. 102 means that when the burden of proof 
lies on a parly,that party must fail if he does not 
discharge the burden by giving evidence. (.<4^- 

Qrwalo Qtxd RowlQHd, //.) Kadha Mohan Missir 
V Kamaldhari Mis.sir. 162 I.C. 21=8 R.P. 505 
=A.I.R. 1936 Pat. 243. 

-Ss. 102 and 106 —Mortgagor alleging mort¬ 
gage void as mortgagee was not member of agri¬ 
cultural tribe—Allegation contrary to entry tn 
mortgage-bond—Burden of proof. 

In a suit for possession of land, the mortgagor 
alleged that the mortgage was void as the mort¬ 
gagor was a Jat, a member of an agricultural 
tribe and the mortgagee, though described in the 
mortgage-deed as a Rajput, was really kumhar 
and therefore not a member of an agricultin*^ 
tribe and that, there the mortgage offcndecl 
against the provisions of the Punjab Alienation 
of Land Act. 
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that if neither party called any evidence 
It was the plaintiff who would lose the case and 
that» therefore, the initial burden was on him to 
prove that the mortgagee was not a Rajput as 
described m the mortgage-deed. (Jai Lai. /.) 
T Badhawa Singh. 38 P. 

427 . 

S. 102~~5‘tti; on bond—Factum and legality 
of consideration—Burden of Proof. 

suit to recover the amount of a bond exe- 
cuted by the defendant, the burden of proof is on 
nie defendant to show that there was no consi¬ 
deration for the bond or that the debt was a 
gambling debt. (Monroe, /.) Nawab Din v. 
Dhanpat^am. 39 P L.R, 42. 

S. 103—— Consideration different from 

that recited^Onus of proving full considera- 
tton. 

‘he consideration 
‘hat recited in the 
bond, the onus shifts on the plaintiff to prove 

bond was executed by the 
tV consideration. (Nazval 

M L R 12 (C ) Gafoor v. Parsram. 1939 

7 ——S^ 105 and lOl—Burden of proof—Mean- 

—Accused pleading ciVcmw- 
on coje wjr/Ain Exceptions-Court 

^"//^*/^^^/^P<^^^celeft in doubt as to exists 

convict fr ' tf should be 

nroof».phrase "burden of 
Indian p m two distinct meanings in the 

burden of establi- 
T .the burden of introducing evid- 

^ criminal trial the burden of proving 

everything essential to the establishment of the 

tion hes upon the prosecu¬ 

tion, and that burden never changes. This 

and?n‘’Iv'^ enacted in S. 101 of the Evidence Act. 

used ^ "burdenof proof” is 

burden of ’"^anings. namely, the 

clearW ?Lo. ^ ® i* would 

secutiL ""possible task on the pro- 

secution If the prosecution were required to 

anticipate every possible defence of the 

cou“f no?V'' that each such defence 

could not be made out, and of this task th«» 

prosecution is relieved by provisions of S 105 

closely allied section S. 106 In S 105 

it^ d® burden of proof" is clearly used in 

evidenM‘^Th^V^"’‘^'/’ub''^“*y introducing 

is to hitrodT^ ^*“1^ ‘he accused under S. 105 
JS to introduce such evidence as will disnlace the 

presumption of the absence of circutm^ 
Ringing the case within an exception in the Penal 

fuch'^rrim if®"" satisfy%he Coun thal 
burdpn nf ^ have existed. The 

such circumstances%^"hen shUtertS"the prSsecu- 

thl cvtdVnra^dVcrdTtrm" “c?rt 

S .hraccu" dVafhS-«P«°ns^'pTeade^' 

Jii accused has been proved, or upon a review 

of all the evidence is left in reasonable doubt 
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whether such circumstances do exist or not the 
accused, in the case of a general exception, is 
entitled to be acquitted, or, in the case of a 
special exception, can be convicted only of the 
minor offence. 

Per Goodman Roberts, C. /.—The test is not 
whether the accused has proved beyond all rea¬ 
sonable doubt that he comes within any excep¬ 
tion to the Indian Penal Code, but whether in 
setting up his defence he has established a reaso¬ 
nable doubt in the case for the prosecution and 
has thereby earned his right to an acquittal. 
(Roberts, C.J., Leach and Dunkley, //.) Emperor 

V. U. Damapala. 14 Rang. 666=168 I.C. 193= 
9 R R. 340=38 Cr.L.J. 524=A.I.R. 1937 Rang. 

83 (F 

———S. 105— Criminal trial—Burden af proof — 
When shifts on accused. 

In a criminal trial the burden of proof is 
always on the prosecution, and it is only when a 
good/>rtmo/act> case has been made out against 
the accused sufficient to justify his conviction of 
that offence, that the burden shifts upon the 
abused to prove that he is not<guiity of any such 
offence. (Nanavutty and Zia-uFHasan, //,) 
Nannhun V. Emperor. 165 I.C. 458=37 Cr.L- 
J. 1130=9 R.O. 213=1936 O.L.R. 650=1936 O. 

W. N. 1013. 

; S. 105— Interpretation — Decision tn Wool- 
mington v. Director of Public Prosecutions—// 

a < 7 i<ide. 

The decision of the House of Lords in Wool- 
mington v. Director of Public Prosecutions, (1935 
A C. 462) is in no way inconsistent with the law 
in British India. Indeed the principles there 
laid down form a valuable guide to the correct 
interpretation of S. 105 of the Evidence Act. 
(Roberts, C. /., Leach and Dunkley, //,) Empe¬ 
ror v. U. Damapala. 14 Rang. 666=9 R R 340 
=38 Cr.Lj. 524=168 I.C. 193=A.I.R. 1937 
Rang. 83 (F.B.). 

———S. 105—Pr^jum^/ion under^Scope—Accu¬ 
sed denying in toto acts alleged—Circumstances 
bringing case withm exception appearing i« evi¬ 
dence for prosecution—Accused, if entitled to be 

acquitted. 

Per Dunkley, J. Even though the accused 
denies in toto the act or acts alleged, where it 
appears from the evidence for the prosecution 
that there are reasonable grounds for holding 
that the case falls within an exception, the pre¬ 
sumption enacted m the last line of S. 105 of the 
hvidence Act does not arise at all. The burden 
IS on the prosecution to establish guilt of the 
accused beyond reasonable doubt, and if upon a 
review of all the materials on the record there 
appeys a reasonable doubt as to whether the 
case falls within any exception, the prosecution 
has failed to discharge that burden, and the 
accused must be acquitted or convicted only of 
the minor offence, as the case may be. (Roberts, 
cy., Leach and Dunkley, JJ.) E.mperor v. U. 
Damapala 14 Rang. 666=9 R.R. 340=38 Cr 
y„524=l68 I.C. 193=A.I.R. 1937 Rang. 83 

' ^ — Scope—Prosecution not Proving 

case—Accused not proving exception pleaded — 
Right to acquittal. 

Even in a case to which S. 105 applies, an accus¬ 
ed may rely upon an exception in his defence and 

tail to prove it, and yet be entitled to an acquit- 
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tal, for the prosecution may have failed to prove 
all the necessary elements in the offence of which 
the accused has been charged, or the accused may 
by his statement, read with the other evidence on 
record, have raised a reasonable doubt in the 
mind of the Court and so have entitled himself to 
an acquittal. {Davis, J.C. and Lobo, J.) Shewa- 
RAM V Emperor. I.L.R. (1940) Kar. 249=184 
I.C. 474=12 R.S. 107=41 Cr.L.J. 28=A.I.R. 
1939 Sind 209. 

-S. 105— Scope and effect of — Article hired 

by person and in his exclusive possession — 
Damage to—Plea of ordinary wear and tear — 
Onw^. 

Where an instrument hired by a person was for 
all practical purposes in his exclusive possession, 
it is for him to explain how it came to be dama¬ 
ged. It is for him to establish that it was a case 
of ordinary wear and tear and not of carelessness 
or negligence in any degree. {Lobo, /.) Bachraj 
Factories, Ltd. V. Bombay Telephone Co., Ltd. 
184 I.C. 36=12 R.S. 83=A.I.R. 1939 Sind 
245. 

-S. 106—Applicability—Bailment—Hire of 

elephant for term of one year—Death of ele¬ 
phant before expiry of period of hire—Claim to 
damages—Negligence of bailee—Burden of 
proof. See Contract Act, S. 161. 45 L.W. 
168. 

-S. 106—Applicability— Trade-mark—Suit 

for infringement—Knowledge of plaintiff’s right 
in design and of user by defendant with such 
knowledge—Burden of proof. See Patents 
AND Designs Act, S. 53 (1) (6). 40 C.W.N. 

938. 

-S. 106— Criminal trial — Burden of proof. 

Per Goodman Roberts, C. J. —The burden of 
proof referred to in S. 106 of the Evidence Act is 
that of introducing evidence merely. This sec¬ 
tion does not cast any burden on an accused 
person to prove that no crime was committed by 
proving facts specially within his knowledge; nor 
does it warrant the conclusion that if anything is 
unexplained which the Court thinks the accused 
could explain he ought therefore to be found 
guilty. {Roberts, C.J., Leach and Dunktey, JJ.) 
Emperor i/.U. Damapala. 14 Rang. 666=9 R. 
R. 340=38 Cr.L J. 524=168 I.C. 193=A.I.R. 
1937 Rang. 83 (F.B.). 

■ ' -S. 106— Failure to go into witness-box — 
Presumption—Party being a pardanashin, if a 
good excuse for the failure. 

A party's failure to go into the witness box 
raises a strong presumption against the truth of 
his or her case. The fact of a party being a par¬ 
danashin lady is not a sufficient cause for not 
getting into the box in as much as she could get 
herself examined on commission. {Hamilton, /.) 
Shubratanv. Shabbir Ali. 187 I.C. 317=12 
R.O. 369=1940 O.W.N. 375=1940 O.A. 337= 
1940 A W.R. (C C.) 175=1940 O.L.R. 197=A. 
I.R. 1940 Oudh 266. 

-S. 106— Question whether plaintiff is autho¬ 
rized to represent institution in suit—Proof of the 
minutes of the meeting of Managing Committee — 
Jf sufficient to discharge burden. 

Where the question is whether plaintiff is 
authorized by the Managing Committee of an 
institution to institute a suit on its behalf, and the 
proof of the minutes of the meeting of the 
Managing Committee constituting such due 
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authority is available, it is sufficient to discharge 
any burden on the plaintiff under S. 106. {Lord 
Thankerton.') Sunder Singh v. Sunder Singh. 
65 I.A. 106=I.L.R.(l938)Lah- 63=32 S.L.R. 350 
=172 I.C. 993=47 L.W. 239=1938 A.L.J. 194= 
1938 O.W.N. 245=1938 O.L R. 104=1938 A.L 4 
R. 138=1938 A.W.R. (P.C ) 74=40 P.L.R. 247 
=4 BR. 317=66 C L.J. 524=10 R.P.C. 202= 
1938 O.A. 371=42 C W.N. 930=1938 M.W.N, 
621=1938 P.W.N. 548=40 Bom.L.R. 724=A.I. 
R. 1938 P.C. 73=(1938) 1 M.L.J. 359. 

—S. 106— Scope — Accused—If liable to dis- 
charge—Burden of proving innocence. 

S. 106 was never intended to be used to place 
upon the accused the burden of proving their in¬ 
nocence. S. 106 is not a proviso 10 the rule that 
the burden of proving the guilt of the accused is 
upon the prosecution, but on the contrary, the 
section is subject to that rule. The burden of 
proving a particular fact or a particular defence 
1 is a different matter. S. 106 does not enaMe the 
Judge to say to the jury that the accused must 
explain this and that he must satisfy him on this 
point or that or be found guilty. {Davts, J.L, 
and Lobo, J.) Shewaram v. Emperor. I.L.K. 
(1940) Kar 249=184 I.C. 474=12 R.S. 107—41 
Cr.L.J. 28=A.I.R. 1939 Sind 209. 

■ S. 106— Scope and applicability. 

Per Niamatullah, /.—S. 106 of the Evidence Act 
contemplates facts which in their nature are such 
as to be within the knowledge of the accused and 
of nobody else, and has no application to cases, 
where the fact in question, having regard to its 
nature, is such as to be capable of being known 
not only by the accused but also by others—it 
they happened to be present when it took place. 
It cannot be invoked to make up for the inability 
of the prosecution to produce evidence of circum¬ 
stances pointing to the guilt of the accused. 

Per AUsop, S. 10^ obviously refers to cases 
where the defence of the accused depends on ms 
proving a certain fact, that is, cases where ms 
guilt is established on the evidence produced by 
the prosecution unless he is able to prove some 
other facts especially within his knowledge which 
would render the evidence for the prosecution 
nugatory. {Niamatullah and AUsop, JJ^ Ram 
Bharosey V. Emperor 166 I.C 430—9 ^.A. 4^ 
(2)=38 Cr.L.J. 205=1937 All. L.R. 85=1936 A. 
WR 927=1936 A.Cr.C. 202=1936 A.L.J. 1124 
=1936 Cr.C. 1100 =A.I.R. 1936 All. 833. 


-S_106— Scope and effect—Charge of mur¬ 
der of wife against husband—Accused having 
special means of knowledge as to whether crime 
has been committed—If absolves prosecution 
from proving fact of commission of crime, 
Criminal Trial—Burden OF proof. 1939 M.W^ 

N. 883. 

-S. 106—Special knowledge—Fact of mar¬ 
riage—Option- of puberty—Onus. See Maho- 
medan Law—Marriage option of puberty. 1939 
A.W.R. (H.C.) 811. 

-S. lOS—Date of death—Presumption as 

There is no presumption under S. 108, Evidence 
Act, that a person who has not been heard of for 
a period of more than seven years died at the 
end of the first seven years or at any particular 
date. and Macklin, //.) 

Malhar. I.L.R, (1938) Bom. 155—175 I.C. 19(1 
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Bom.L.R. 147=:A.I.R. 1938 

±>otn* 228. 

108— Presumption under—Scope of. 
the Court has to determine the date of 
the death of a person who has not been heard of 
lor a period of not less than seven years, there is 
presumption under S. 108 of the Evidence Act 
that he died at the end of the first seven years, or 
at any particular date. It is the duty of the 
person who asserts death to prove the date of 

D (P C.), Rel. on. {Addison and 

/ioaul ti(^hid, //.) Ilahi Bakhsh v. The Secse- 

105 I.C. 586=9 R.L. 

264=38 P.L.R. 1126. 


-S. 109— admitting tenancy—Pre¬ 
sumption of its continuance. 

c ^ tenant at will admits the tenancy, 

b. 1U9 comes into operation and there is a pre¬ 
sumption against him that he continues as a 
tenant till he proves that the relationship has 
ceased to exist. (Mehta and Lobo. JJ.) Dayaram 

SiRUMAL Manchanmai.. 173 I C 
222^10 R.s. 199=zA.I.R. 1938 Sind 16. 

■ -S. llO—Applicability~Madras Land En- 

UtU-VahL ~ Presumption of 

?■ enacts that title is to be pre- 

sumed from lawful possession. This is a rebut- 
P''«sumption and like all rebuttable presump- 

Where therefore 

created ^^^umed. the presumption 

p longer apply. Madras 

Land Encroachment Act, S. 2 declares, subject to 

of c^rtlon'^lf'^M^’ Government is the owner 

tanks property including the beds of 

^nks. rhere is no conflict between S 110 
Evidence Act, and this provision. The t^'tle of 

rule^rf'‘’nr"’®"‘ statutorily declared, the 

rule of presumption enacted by S. 110 is not 

brought into play. But there is nothing to prevent 

i gfant mVd'°h “P®" evidence of 

a grant made by the original owner (Venkntn- 

JP) Appa Rao 

832-19?S M w 688=11 R.M. 

M.W.N. 244=47 LW d^R—A T T? 

1938 Mad. 193=(1938) 2 M.L.J. «4 ’ 

— — S. no— Onwr under—When discharged. 

dencl aU. fc ^ P/''.‘l' •’.y S. no of the Evi- 

oossessinn** discharged by his showing that the 

balis P»rty rests on a 

?r j with a right of nrooertv 

A^HMFD^nAT‘'"‘^c The District Local ^oar^ 
34^“ ,01 o A State. 32 S L R. 

29S=:}?l®T‘^^i?- R.P.C. 186=4 B.R. 

78=1938 O.L.R. 

R T93I P°”5=a.i. 

TTJZ'Ai possession under 

ostensible lawful title—Dispossession of by tres- 

PosserSuti for Possession—Onus. 

original entry into possession 
had an ostensible lawful basis, and he is forcibly 
dispossessed by a person who is a trespasser, the 
person dispossessed can call in aid S. 110 and 

<^ecree for poss^iCn 

without being called upon to negative the defect 


EVIDENCE ACT (1872), S. 111. 

- S. no — ^’Possession’' — Meaning of—Suit 
for possession of house site in village—Plea by 
Government that it is a passage—Failure to prove 
—Plaintiff proved to have tethered cattle, stored 
grass and built o\\\—Effect of—If warrants in- 
ference of title—Burden of proof—If thrown on 
defendant. 

Possession to come within the scope of S. 110 of 
the Evidence Act must be possession founded on 
a prima facie right. It must be of such a 

as leads to a presumption of title 
Where the evidence on behalf of the plaintiff in 
a suit for possession of an open house site in a 
village shows that he has been using a large 
portion of the area in question for the purpose 
of tethering cattle and storing grass, and as 
regards one part of the site, that he has for a 
number of years had an otli thereon, and that he 
has erected hedges recently at certain places, that 
would not be sufficient to prove such legal posses¬ 
sion by him as would justify an inference of his 
title. All this cannot establish anything beyond 
undisturbed user for some time. The mere fact 
that the defendant-CjOvernment fails to prove its 
allegation that the site in question is a passage or 
to contradict or refute the evidence led by the 
plaintiff as to his acts of user cannot strengthen 
the case of the plaintiff, which cannot be streng- 
^ened by any weakness in the defendant’s case. 
1 he acts proved by the plainti ff are not sufficient 
to throw the burden of proof on the defendrnt- 
Goyernment under S 110. (Broomfield and Sen, 
icn T Fulaji V. Secretary of State. 

^ ^^=39 ^om. L.R.216= 

A.I.R. 1937 Bom. 193. 

S, 110 Possession—Presumption of owner¬ 
ship. 

By virtue of S. 110 of the Evidence Act a person 
in possession is deemed to be owner until the- 
contrary is shown. (Skemp, /.) Parit Singh v. 
Ajuman Imdad Qaeza. 41 P.L.R 123. 

—- S. 110 Possession—Value of—Inference 

of ownership—Burden of proof. 

Possession of property is presumptive proof of 
ownership, and under S. 110 of the Evidence Act 
the burden of proving that the person in posses- 

sionisnot the owner is on the person affirming 

that he is not the owner. (5‘in(7araz/e/M Mudaliar 

hengar, JJ .) Nanjappa 

Setty V. Hassain Bee. 17 Mys.L J. 510 

--S 111—44/>/>/ica6i7i/y—Bona fides—0/ a 

/rmwa^ion not disputed but only Us nature. 

b. in has no application except as between* 
parties to the transaction itself. It does not 

pp y where the sole dispute on the pleadings is 

ot one of the bona fides of any particular trans- 
action, but is one as to the real nature of the 

a question which is 
entirely outside one of good faith and the trans- 
Cl on IS impugned from another angle altogether^ 
erely because a sale takes place between solici- 
client or between persons who have not 
mat special relationship but some other analogous 
relationship, it does not mean that the method of 
impugnmg it should be different or things to 
prove should in any way be varied. (Roberts, C. 

inoT -f.) Ma Phaw V. S. B. Dutt. 

178 I.C. 772=11 R.R.275=A.r.R. 1938 Rang. 

Zl S ill—Mortgage transaction between soli¬ 
citor and client—How Courts would view. See 
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Legal Practitioner—Relation with client. 
1940 O.A. 910 (P.C.). 

S. Ill — Pleader and client—Mortgage im 
favour of pleader's son—Good faith—Burden of 
proof—Duty of pleader to presence evidence. 

Where a pleader who was engaged by a judg¬ 
ment-debtor in an execution proceeding advances 
money to him to pay off the decretal amount and 
takes a mortgage on the judgment-debtor’s pro¬ 
perty in favour of his son, thereby securing a long 
term and profitable investment for his money, in 
view of the fiduciary relation existing between 
the pleader and his client it is incumbent on those 
seeking to enforce the mortgage to prove the 
utmost good faith on the part of the pleader in 
persuading his client to execute the mortgage. 
As the pleader knows that the onus of supporting 
this transaction would rest upon him, he must 
preserve the evidence which would be required to 
support it, if he desires that it should be upheld. 
Pleaders who deal with their clients must take 
care not only that the transaction is fair, but that 
they are in a position to prove that it was fair. 
{Smith and Nanavutty, JJ.) Raja Mohan 
Manucha V. Nisar Ahmad Khan. 12 Luck. 435 
=9 R.O. 108=1936 O.W.N. 1033=164 I.C. 945 
=1936 O L.R. 526=A.I.R 1937 Oudh 87. 

- S. Ill— Scope, 

S. Ill of the Evidence Act relates to transac¬ 
tions entered into by persons between whom there 
is fiduciary relationship. {Srivasiava, Ag. C. J. 
and Zia^ul-Hasan, J.) ’ Mahomed Abdur Rahman 
Khan v. Mahomed Ibadul Ghani Khan. 165 I. 
C. 597=9 RO. 235 (2)=1936 OWN. 1106= 
1936 O.L.R. 671=A.I.R. 1937 Oudh 56. 

-S. 112— Applicability—Maternity in dispute. 

S. 112 can have no application to a case where 
the maternity of a person is in dispute and not his 
paternity. {Jayakar ) Nand Kishwar Bux v. 
GopalBux. 188 I.C. 1=12,)R.P.C. 187=6 B.R. 
636=21 Pat.L.T. 5f9=52 L.W. 57=1940 O.L.R. 
331=1940 P.W.N. 572=1940 O.A. 558=1940 A. 
W.R. (P.C.) 101=1940 M.W.N.922=A.I.R. 1940 
P.C. 93 (P C.). 

-^S. 112— Applicability and scope — Mahome- 

dan husband—Statement that wife is leading 
improper life and that child in wife's womb was 
not his but procreated by some one else—If suffix 
dent to rebut presumption of legitimacy—Divorce 
by husband and imprecation of zvife's infidelity — 
Effect of. 

The terms of S. 112, Evidence Act, must be 
given their due effect, and any evidence to the 
effect that a wife has been leading an improper 
life, even if the Court should be prepared to 
accept it as true, will not rebut the presumption 
enacted in that section. A statement by the hus¬ 
band that a child in the womb of his wife was not 
his child and must have been procreated by some¬ 
body else is not entitled to any weight; nor does it 
amount to such proof, even assuming it to be true, 
as will displace the effect of S. 112. The fact 
that the parlies are governed by the Mahomedan 
Law makes no difference, so far as the application 
or effect of the presumption under S. 112 is con¬ 
cerned. The fact that under that law there may 
be a divorce of a wife by the husband making 
oath accompanied by an imprecation as to his 
wife’s fidelity, and that if he denies the parentage 
of the child with which the wife is then pergnant, 
it will be bastardised, cannot override the pre- 

Q,. D. II —14 
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sumption enacted in S. 112. {Varadachariar and 
Pandrang Row, JJ.) Muhammad Sheriff Beg v. 
Abdud Hail Beg. 1937 M.W.N. 957. 

S. 112— Divorce case—Proof of non-access 
—Evidence of either spouse — Admissibility. 

In a divorce case where the paternity of the 
infant is in question, neither husband nor wife is 
permitted to give evidence of non-intercourse 
after marriage to bastardise a child born in wed¬ 
lock. Russel V. Russel, (1924) A. C. 687 and 163 
I.C. 749, Rel. on. ( 701 * Lai, J.) Chamarette v. 
Mrs, Chamarette. 172 I.C. 619=10 R.L. 352= 
39 P.L.R. 262=A.I.R. 1937 Lah. 176. 

Ss. 112 and 32 — Illegitimacy — Proof — 
Statemen of deceased husband that child is not 
his — Sufficiency. 

A statement by a deceased person, merely con¬ 
taining an assertion that a child born to his wife 
daring the continuance of a valid marriage bet¬ 
ween them is not his child is not sufficient under 
S- 112 to establish illegitimacy of the child, when 
it is not established that the husband had no 
access to his wife during the period in which the 
child could be begotten. {Jai Lai, J.) Hidayat 
Ullah V. Mohammad Ali. 174 I.C. 557=10 R. 
L. 571=A.I.R. 1937 Lah. 266. 

-S. 112—Legitimacy—Presumption from 

marriage among Mahomedans. See Mahomedan 
Law — Marriage. A.I.R. 1936 All. 528. 

" S. 112— Presumption under — Applicability — 
Mother not tnarried at time of conception. 

The presumption under S. 112, Evidence Act, 
applies quite irrespective of the fact whether the 
mother was married or not at the time of the 
conception. (Skemp.J.) Thandi Ram w. Jagan 
Nath. 174 I.C. 933=10 R L. 634=A.I.R. 1937 
Lah. 784. 

-S. 112— Presumption under—When re¬ 
butted. , ir i 

A husband soon after his marriage left tor 

another city and did not return for a month. On 
returning back he refused to go to the house of 
his wife and live with her. After more than 280 
days from the date of the marriage and during 
the continuance of the marriage a child was born 

to his wife. , , 

Hc/d, that as he left his wife soon after the 
marriagei the child had it been his, would have 
been born within 280 days from marriage 
it was not possible for a child to be born after 28l> 
days of its mother’s pregnancy. The child was 
actually born after 280 days from the marriage 
and therefore though the marriage of still subsis¬ 
ting the husband did not get access to his wife 
during the time when the child could have been 
begotten and consequently the presumption that 
the child was the child of the husband was re¬ 
butted. (Ba U, J.) Ma Thein v. Maung Mya 
Khin. 168 I.C^ 825—9 R.R. 368=38 Cr.L.J. 646 
=A.I.R. 1937 Rang. 67. 

—S. 112— Requirements—When fulfilled. 

Where the legitimacy of a person is challenged 
in a suit, a mere finding to the effect that the hus¬ 
band, after the marriage remained outside for 
long periods, that on his return from one of these 
periods of absence, he found cause to be dissaus- 
fied with the conduct of his wife and denied his 
paternity of the child born to her, is not sufficient 
to meet with the requirements of S. 112. In order 
to fulfil the requirements of S. 112, it is necessary 
to prove that during the period there was no 
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occasion for the wife to meet her husband. {Jai 
Lai, J.) Hipayat Ullah v. Mohammad Au. 
174 I.C. 557=10 R.L. 571=A.I.R. 1937 Lah. 
266. 

” S. 114— Adoption ceremonies—Presumption 
—Person enjoying status of adopted son for near¬ 
ly half a century. 

When a person has for nearly half a century 
enjoyed the status of an adopted son and has 
been treated as such all his life and at this dis¬ 
tance of time it is not possible to get witnesses 
who were actually present at the time and could 
depose to the performance of the ceremony, in 
such circumstances in the absence of anything to 
indicate the contrary, it must be presumed that 
all the necessary ceremonies were duly and regu¬ 
larly performed at the time of his adoption. (Tek 
Ghana and Abdul Rashid, JJ.) Roshan Lal z;. 
Samar Nath. I.L.R. (1938) Lah. 173=175 
I.C. 746=11 R.L. 9=AI.R. 1937 Lah. 626. 

S. 114— Applicability to criminal cases. 

S. 114 applies not only to civil but also to cri¬ 
minal cases. {Davis, J.C. and Lobo, J.) Jamno- 
DAS z;. Emperor. 187 I.C. 127=12 R.S. 223=41 
Cr.L.J. 401 (2)=A.I.R, 1940 Sind 42. 

-S. 114— Defamation—Imputation of had 

conduct towards step-daughter—Defence of truth 
— Step-daughter not examined—No presumption 
against plaintiff. 

Where the defamatory statement complained 
of refers to the conduct of the plaintiff towards 
his step-daughter and the defence is not that the 
statement was not made, but that it was made by 
some other person, and truth is alsopleaded.no 
presumption can be drawn against the plainti^ 
for riot examining his step-daughter; presump¬ 
tion if any must be against the defendant. {Dunk- 
ley, J.) AIa Sein Tin v. U Kyaw Maung. 164 
I C. 385=9 R.R. 91=A.I.R. 1936 Rang. 332. 

. S. 114 —Police Officer asked to remember 
certain date refusing to refresh memary—Adverse 
inference, if can be drawn, 

\Vhere a Police Officer is asked to remember 
the date of an arrest and he refuses to refresh 
his memory, an adverse inference may be drawn 
against him by the Court. {Dahp Singh, J.) 
Lal Singh v. Emperor 164 I.C. 373=37 Cr.L 

111=38 P.LR. 881=1936 Cr.C. 

736=A.I.R. 1936 Lah. 707. 

--^S. 114— Presumption—Extent of—IVoman 

sleeping tn room containing two cots—Presump¬ 
tion that her husband must have slept on other cot 
on particular night—If justified. 

The illustrations to S. 114 show the extent to 
which Court may draw presumptions and clearly 
0 . 1 14 IS no justification for a Court presuming 
without evidence that because a woman sleeps in 
a room with two cots, her husband, an inmate of 
house, must have slept on the other cot on a 
particular night. {Davis, J.C. and Weston, J.) 

IsSARDAs V. Emperor. 182 I.C. 464= 
12 R.S^8=40 Cr.L J. 66l=A.I.R. 1939 Sind 130. 

— ^f'^^^mption of fact—When to be 
of Court—Effect of burden of proof 
tne raising of presumption—Duty of Court to 
fact evidence lu arriving at finding of 

Presumptions of fact arc assumptions resulting 
irom one s experience of the course of natural 
events of human conduct and human character, as¬ 
sumptions which one is entitled to make use of and 
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has to make use of in the ordinary business of life 
as well as the business of Courts. A Judge of fact 
may raise such presumptions to assist him, if he 
thinks them likely in relation to the facts of the 
case with which he is dealing. It is always a 
question for the Judge of fact in any particular 
case \yhether he will make use of such an as¬ 
sumption, whether he will raise such a presump¬ 
tion of fact. His discretion in the matter is subject 
to reconsideration by an appellate Court, if there 
is an appeal on facts. If the burden of proof lies 
upon one party, it is not reasonable to raise a pre¬ 
sumption of fact which begs the question in fav¬ 
our of that party. In such a case in which a find¬ 
ing of fact has to be made, it is the Court's duty to 
take into consideration all the evidence available 
in regard to facts and to draw such inferences as 
appear reasonable from that evidence with the aid 
of such presumptions of fact as appear reasona¬ 
ble to the Court in all the circumstances of the 
case not forgetting upon whom the burden of 
proof lies. {Reilly, C.J. and Chari, J.) Sambaya 
Chetty V. Rudrappa. 14 Mys.L.J. 491=42 Mys. 

H. C.R. 163. 

--S. 114— Scope. 

Section 114 includes, but is not limited to the 
presumption of 'regularity'. {Ameer Ali, J.) 
Haridas Chatterjee V. Manmathanath Mul- 
i.iCK. 160 I.C. 332=8 R C. 423=A.I.R. 1936 
Cal. 1. 

-S. 114—Scope—Mother and daughter dying 

together in earthquake—Presumption that mother 
died first —If arises. 

Where a mother and daughter met their death 
in the Quetta earthquake and there is no reliable 
evidence to show which of the two died first, 
there can be no presumption in law that the elder 
died before the younger. {Davis, J.C. and 
Tyabji, J.) Gopibai v. Chuhermal Mulchand. 

I. L.R. (1939) Kar. 509=183 I.C. 717=12 R.S. 

71=A I.R. 1939 Sind 234. • 

-S. 114— Scope—Party ordered to appear 

for further cross-examination—Failure to appear 
— Inference. 

When a party is ordered by the Court to re¬ 
appear and submit to further cross-examination 
on a certain point, but he never cares to enter 
into the witness-box and deliberately keeps away, 
the Court is justified in drawing an inference un¬ 
favourable to his case. {Miiter and Patterson, 
JJ.) Greet v. Gangaraj Gulrai Firm. I.L.R, 
(1937) 1 Cal. 203=64 C.L.J. 280=170 I.C. 214 
=10 R.C. 111=A.I.R. 1937 Cal. 129. 

--S. 114— Scope-’Regularity of official acts 

—Presiimption of—Settlement proceedings — De¬ 
marcation—Absentee of evidence to show—Effect 
of. 

The mere fact that there is no evidence to show 
that certain land, which is the subject-matter of a 
settlement in a touzi was demarcated, does not 
give rise to a presumption that there was no de¬ 
marcation, such an assumption is clearly against 
the statute of the land. If an official act has been 
proved to have been done, it must be presumed to 
have been regularly done. {Wort and Agar- 
wala, JJ.) Ram Ram Rambijaya Prasad Singh 
V. Krishna Madho. 5 B.R. 864=182 I C. 982= 
12 RP. 89=20 Pat.L.T. 677=A.I.R. 1939 Pat. 
364. 

-S.114, Ill. (a)—Applicability—Possession 

of stolen property two and half years after theft 
























213 


CIVIL, CRIMINAL AND REVENUE. 


214 


EVIDENCE ACT (1872), S. 114. 

—Person in possession running away when asked 
to explain—Presumption of guilty knowledge— 
If justified. See P£nal Code, S. 411. 17 Pat.L. 

T.754. 

- S. 114, Ill. (a)— Applicability—Prosecution 

under S. 401, /. P. Code—Stolen property found m 
possession of various accused after six months — 
Signs pointing to association in crime — Inference. 

Per Gruer^ 7.—With regard to applicability of 
the presumption under S. 114, Evidence Act, a 
prosecution under S. 401, I. P. Code, is of a 
peculiar nature differing from an ordinary case, 
in respect of numbers of accused involved and 
the extent of time covered by their operations. 
There can be no definite rule of limitation barring 
responsibility for stolen property after a certain 
time. Each case must be judged in view of the 
circumstances. Important factors are the number 
of articles recovered and the way in which infor¬ 
mation led to recovery. Various articles of stolen 
property were found in possession of various 
accused after six months. There were also signs 
pointing to their association in crime. 

Held, that there was presumption that the 
articles were stolen property. {Grille, J. C., 
Niyogi and Pollock, A. J. Cs.) Amdumiyan 
Guljar V. Emperor. I.L.R. (1937) Nag. 315=166 
I C. 582 and 587=9 R.N. 126 and 132=38 Cr.L. 
J.237 and 251=A.I.R. 1937 Nag. 17 (F.B.). 

- S. 114, Ill. (a)— Finding of article concern¬ 
ed in offence in possession of accused long after 
offence—Inference to be drawn—Nature and value 
of—Omission oj accused to explain — Effect. 

The question whether an inference should be 
drawn against an accused person from unexplain¬ 
ed possession of property concerned in an offence 
■with which he is charged may sometimes be very 
strongly affected by the interval between the dale 
of the offence and the date when the property is 
found to be in his possession. If an accused 
person is found to have in his possession, after a 
considerable interval, property concerned in the 
offence, and gives an apparently reasonable ex¬ 
planation, that explanation may be more readily 
accepted than if the article is found in his posses¬ 
sion almost immediately after the offence. But 
in such a case, if no explanation is given, the fact 
that possession of the articles concerned by the 
accused has been proved, if he does not explain 
it, is of far greater importance than the point of 
time when he disclosed his possession of it by any 
overtact. (Reilly, C.J. and Singaravelu Mudaliar, 
/.) /n Erappa. 17 Mys.L.J. 158. 

-- S. 114, Ill. (a)— Interval between commis^ 

sion of offence and recovery of property stolen or 
robbed—Presumption of receipt of stolen proper¬ 
ty—If justified—Duty of Judge to direct jury to 
consider interval —Accused absconding knowing of 
search—If justifies presumption. 

When property stolen or robbed are recovered 
from a person after the lapse of more than a 
month from the commission of theft or robbery, 
the interval between the two has got to be con¬ 
sidered, and the Judge must tell the jury that 
they should consider for themselves whether the 
date of arrest of the accused and the finding of 
the property with him are sufficiently near to the 
date of the offence to justify their making the 
presumption under S. 114, III. (a) of the Evidence 
Act. But where the accused Is found to hav^ 
kept out of the way and absconded knowing of 
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search, that entitles the jury to bridge over the 
interval. (Horwilt, J.) Thevar Servai ; jy. 
Emperor. 173 I.C. 450=1938 M.W.N. 215=^10 
R.M. 587=39 Cr.L.J. 323=1938 M.Cr.C. 1 =A. 
I.R. 1938 Mad. 477. 

—114, Ill.(a)— Order of attachment — Com¬ 
pliance with formalities — Presumption, when pro¬ 
cess-server's report is available — C. P. Code, 
O. 21. 7?. 54. 

If the only evidence available is an order of the 
Court showing that attachment had been made, it 
would no doubt be presumed that all the neces¬ 
sary formalities were complied with. But where 
the execution record is available and the process- 
server’s report regarding the attachment does not 
show that any copy of the order was posted on a 
conspicuous part of the Court house, the initial 
presumption is what is not mentioned therein was 
not done. (Bltide, /.) Maidatt Manak Chand 
V. Mst. Lachho. 41 P.L.R. 149=A.I.R. 1939 
Lah. 284. 

—S. 114, III. (a)— Presumption under — 
Accused failing to account for possession of 
stolen goods due to not being asked to so account 
—Inference of guilt — If justified — Accused’s 
explanation reasonably true but not believed — 
Presumption, if arises — Misdirection. 

In order to enable the prosecution to draw the 
presumption under S. 114, III. (a) of the Evidence 
Act, the accused must first have been asked to 
account for the possession of stolen goods found 
on him. When he is not asked to account for his 
possession of the goods it is not correct to say 
that he cannot account for his possession. Where, 
therefore, the Sessions Judge tells the jury that 
in case they did not believe the statement of the 
accused they could presume that he is either a 
thief or received or retained possession of the 
stolen goods, that is a misdirection. Under S. 114, 
even if the jury are not inclined to believe the 
statement of the accused, still if they think that 
his statement might be reasonably true, they are 
not entitled to make the presumption against the 
accused. (Lort iVUliams and Jack, JJ.) Suren- 
DRA Nath Chose v. Emperor. 40 C.W.N. 1090. 

-S. 114, III. (a) — Presumption under —■ 

Nature of. 

The Court is entitled to presume that a person 
found in possession of property which had been 
stolen is either the receiver or the actual thief. 
The nature of the presumption in each individual 
case depends entirely upon the nature of the 
evidence adduced. Where a long interval has 
elapsed before the stolen property has been re¬ 
covered it is often unsafe to assume that the 
possessor is the actual thief. The highest pre¬ 
sumption which can be drawn from possession of 
stolen property by itself, and in the absence of 
any other evidence, is presence at the scene of 
theft. Where it is shown that only one person is 
present at the scene of theft and it is clear that 
the murder has been committed, the logical con¬ 
clusion to be drawn from that is that tlie posses¬ 
sor of the stolen property is the person who com¬ 
mitted the crime; but in a case in which there are 
several persons involved and question of common 
intention arises, great care must be taken not to 
assume that the person merely found in posses¬ 
sion of the stolen property should have attributed 
to him for this reason alone, a cotnbion intention, 
respecting the guilt of murder. (Roberts, C. J» 
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and Dunk ley ^ J.) Nga Thein Pe v. The King. 
184 I.C. 545=12 R.R. 155=41 Cr.L J. 44=A.I. 
R. 1939 Rang. 361. 

S. 114, Ill. (di)—Presumption under—Op^ 
iion of Court. 

Under S. 114, III. (a) of the Evidence Act, there 
is a presumption against a man in possession of 
recently stolen goods that he knew them to be 
stolen. But it is not necessary for the Court to 
rely on that presumption, if the acts do not 
warrant it. {Yottng, C. J. and Monroe, /.) 
Emperor v. Saifal. 18 Lah, 227=171 I.C. 342= 
38 Cr.L.J. 1066=39 P.L.R. 1=10 R.L. 185=A.I. 

R. 1937 Lah. 700. 

-S. 114. Ill. (a )—Presumption under — Per- 

son in possession of stolen property—Presumption 
of his guilt—When arises—-Penal Code, S. 411. 

Under S. 114 of Evidence Act, the Court may 
if the circumstances justify it, draw a presump¬ 
tion of guilt against a person who is in possession 
of stolen property; but the section does not lay 
down that whenever a person is in possession of 
stolen goods, a presumption of his guilt auto¬ 
matically arises. The illustration itself shows 
that the presumption will not arise unless the 
accused is in possession of the goods soon after 
the theft and unless he is unable to account for 
his possession. If several months have passed or 
if the accused is able to give an apparently 
reasonable explanation of»his possession of the 
stolen property, the presumption will not arise. 

S. 114 does not relieve the prosecution of the 
onus of proving the accused's guilt in respect to a 
charge under S. 411, I. p. Code. (Collister, J ) 
Giyan Chandra v. Emperor. 166 I.C. 363=9 R. 
A. 403=1937 All.L.R. 26=38 Cr.L.J. 196=1936 
A.L.J. 1158=1936 A.Cr.C. 212 (2)=1936 A.W. 
R. 973=A.I.R. 1937 Lah. 47. 


S. 114, Ill. (a)— Scope—Charge of murder, 
robbery and receiving stolen property—Murder 
and robbery alleged to be simultaneous and pari 
of same transaction—Finding of articles concern- 
ed in robbery in possession of accused—Nature 
of presumption to be drawn. 

On a charge under Ss. 302, 392 and 411, I. P, 
Code, it being the case of the prosecution that 
murder and robbery were parts of one transaction 
and were simultaneously done, if property stolen 
in the very robbery done at the time of the 
murder is found in the possession of the accused, 
It may be presumed under S. 114, Ill. (o) of the 
Evidence Act, that the accused was either involv¬ 
ed in the murder and robbery or at least received 
stolen property knowing the same to be the pro¬ 
ceeds of the robbery. But when the question 
arises whether the presumption of the graver 
ofience or of the lesser offence is to be drawn, it 
IS for the prosecution to establish the graver 
presumption rather than for the graver presump' 
yon to be drawn in the absence of an explanatior 
from the accused. The Court must see if ther< 
are materials to show that the accused was not 
merely a receiver of stolen property but wa< 
himself the murderer or actively concerned in th< 
murder. {Varma and Roivland. JJ.) Emperor v 
Mayadhar Pothal. 18 Pat. 450=5 B.R. 706= 

= “ 653=40; Cr.L.J. 625= 

illl Pat 5 ^ 7 . 420=A.I.R 

j — Scope—Person points ow, 

place of concealment of stolen property _ Pre 
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sumption—Conviction for theft or receipt of 
stolen property — Sustainability. 

The mere fact that a person points out the 
place in \vhich stolen property is concealed does 
not give rise to any presumption under S. 114 of 
the Evidence Act, or justify his conviction for 
the offence of receiving stolen property, still less 
for the offence of theft. (Broomfield and Nor~ 
man, 77.) Emperor v. Yeshaba Sakhoda. 40 
Bom.L.R. 927=178 I.C. 330=11 R.B. 155=40 
Cr.L.J. 48=A.I.R. 1938 Bom. 463. 

——S. 114, Ill (a )—Stolen property recovered 
from accused three weeks after burglary—If 
sufficient evidence for conviction under S. 4\\, I. 
P. Code. 

Evidence of recovery of stolen property from 
the house of the accused about three weeks after 
the commission of the burglary is sufficient for 
his conviction under S. 411, I. P. Code. (Abdul 
Rashid, J.) Singha v. Emperor. 40 P.L.R. 58 
=174 I.C. 849 (1)=39 Cr.L.J. 491=10 R.L. 619 
=A.I.R. 1938 Lah. 252. 

-S. 114, Ill. (a )—Unexplained possession of 

stolen property if sufficient to warrant presump^ 
tion. 


When unexplained possession of stolen pro¬ 
perty is the only circumstance appearing in the 
evidence against the accused, it is not enough to 
warrant a presumption of complicity. (Grille 
and Gruer, JJ.) Mx. Jamunia Partap Lohar v. 
Emperor. I.L.R. (1936) Nag. 78=164 I.C. 964= 
37 Cr.L.J. 1047=9 R.N. 48=1936 Cr.C. 814=A. 
I.R. 1936 Nag. 200. 

-S. 114, Ill. (b)—‘Accessory after crime — 

Evidence of—Need for corroboration—Murder 
in presence of accused’s wife—Wife not giving 
information to police—If an accessory after the 
fact. 

The evidence of an accessory after a crime 
suffers more or less from the same taint as the 
evidence given by an accomplice. It would be 
very un.safe to accept the solitary evidence of 
such a person as proving the guilt of the accused 
without indeoendent corroboration in material 
particulars. Where murder was committed in 
the presence and within the sight of the accused’s 
wife who was, therefore, under S. 44, Cr. P. 
(2ode, under a legal obligation of forthwith 
giving information to the nearest Magistrate or 
police officer but did not do so her conduct in 
not divulging the crime was clearly intended to 
assist the accused and she must be regarded as 
an accessory after the fact. The accused cannot* 
therefore, be convicted on her solitary statement 
in the absence of independent corroboration of 
her evidence. (Srivastava, Ag.C.J. and Zia-Ul‘ 
Hasan, J.) Emperor v. Kalloo. 13 Luck. 115= 
166 I.C. 667=9 R.O 328=38 Cr.L J. 286=1937 
A.Cr.C 28=1937 O.W.N. 104=1937 O.L.R. 33 
=A.I.R. 1937 Oudh 259. 

-“S. 114, Ill. (b )—Accessory after crime — 

Testimony of—Corroboration, if necessary. 

The testimony of the accessories after the 
commission of the crime cannot be accepted as 
proving the guilt of the accused without corro¬ 
boration in material particulars by independent 
witnesses. (Nanavutty and Zia-ul-Hasan, 77.) 
Brijpal Singh v. Emperor. 12 Luck. 415=165 
I C. 138=37 Cr.L.J. 1065=9 R.O. 157=1936 O. 
W.N. 892=1936 Cr.C 1079=1936 OLR 596= 
A I R. 1936 Oudh 413. 
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-Ss, 114, III. (b) and Accomplice— 

Accessory after pact—Person assisting tn disposal 
of dead body without taking part in actual murder 
—If accomplice. 

Indian law does not recognize any such thing 
as an accessory after the fact. A man who does 
not abet a crime cannot be regarded as an accom¬ 
plice. Although a person who assists in disposal 
■of the dead body may become liable to punish¬ 
ment under S. 201, Penal Code, this is quite an¬ 
other offence, and helping to dispose of the body 
of a man who had been murdered, without 
having taken any part in the murder itself, does 
not make a man an accomplice with regard to the 
murder. (Baguley and Shaw, JJ.) Nga Pauk 
V. Emperor. 172 I.C. 911=10 R.R. 286=39 Cr. 
L.J. 200 =A.I.R. 1937 Rang. 513. , 

_Ss. 114, III. (b) and X33—*’Accowpltce — 

Co-accused pleading guilty and implicating other 
accused—Conviction on oivn account—Removal 
from dock—Examination as witness—Value of 
such testimony — Corroboration. 

A witness is none the less an accomplice even 
though he has already been convicted on his 
account. Where one of the accused who pleads 
guilty and implicates the other is removed from 
the dock and examined as a witness with a view 
to get better value for his evidence than 
would be possible if he were treated as a 
co-accused, he is still virtually an accomplice; 
and though it is not illegal to base a conviction 
on his evidence, the more prudent course is to 
require corroboration of his evidence* (Abdul 
Ghani, /.) Narsimhiah v. Government of 
Mysore. 16 Mys.L.J. 147. 

__S. 114, Ill. (b)— Accomplice—Corrobora 

iion— Necessity—Rule as to—Nature and extent 


of corroboration required—Direct evidence—If 
necessary- 

It has long been a rule of practice for a Judge 
to warn the jury of the danger of convicting a 
prisoner on the uncorroborated testimony of an 
accomplice, and it is in the discretion of the 
Judge to advise them not to convict upon such 
evidence, but the Judge should point out to the 
jury that it is within their legal province to con¬ 
vict upon such unconfirmed evidence. This rule 
of practice, which has virtually become a rule of 
law has arisen in consequence of the danger of 
convicting a person upon the unconfirmed testi¬ 
mony of one who is admittedly a criminal. 
What is required as corroboration is some addi¬ 
tional evidence rendering it probable that the 
story of the accomplice is true and that is reason¬ 
ably safe to act upon it. It is not necessary to re¬ 
quire confirmation of all the circumstances of the 
crime. It is sufficient if there is confirmation as 
to a material circumstance of a crime and of the 
identity of the accused in relation to the crime. 
"There must, in other words, be confirmation of 
the accomplice in some fact which goes to fix the 
guilt on the particular person charged. The 
corroboration need not be direct evidence that 
the accused committed the crime; it is sufficient 
if it is merely circumstantial evidence of his 
connection with the crime. {Davis, J.C. and 
Mehta A.J.C.) Khadim v. Emperor. 31 S.L.R. 
S 2=169 I.C. 716=10 R S. 17=38 Cr.L.J. 808= 
A.I.R. 1937 Sind 162. 

_S, 114 ^ Ill. (b)— '^Accomplice —Detective 

supplying marked money and placing bets with 


EVIDENCE act (1872). S. 114. 

accused for detection of crime—If "accomplice** 
—Necessity for corroboration. 

An accomplice is a person who is a guilty 
associate in crime or who sustains such a relation 
to the criminal act that he coifid be jointly in¬ 
dicted with the defendant (principal). The act 
of a detective in supplying marked money and 
placing bets with the accused for detection of a 
crime has not the element of mens rea and so 
cannot be treated as that of an accomplice and 
hence his evidence does not require corrobora¬ 
tion. {Gruer,J.) Govinda Balaji v. Emperor. 
I.L.R. (1937) Nag. 181=167 I.C. 521=9 R.N. 
193=38 CrXJ. 423=1936 Cr. C. 1039=A.I.R. 
1936 Nag. 245. 

-S. 114, Ill. (b)— Accomplice—Evidence of 

—Corroboration by another accomplice — Suffi- 
ciency. 

It cannot be laid down absolutely that corro¬ 
boration of one accomplice by another accomplice 
is not corroboration at all. The evidence of an 
approver can be acted upon without corrobora¬ 
tion, there can therefore be nothing illegal in 
acting on the statements of accomplices that has 
been rendered more credible by agreement bet¬ 
ween them on the details elicited in cross-exami¬ 
nation. The illustrations to S. 114, Evidence Act, 
themselves show that in cases where accomplices 
corroborate one another, there is much greater 
reason for accepting their evidence. {Horwtll, /.) 
S.^ttar Khan 2 /. Emperor. 181 I.C. 364=11 R. 
M. 797=40 CrL.J, 483=1938 M.Cr.C. 287= 
1938 M.W.N. 962=A.I.R. 1939 Mad. 283. 

_S. 114, III. (b)— Accomplice—Evidence of 

—Corroboration in every detail—If necessary. 

It is not necessary that the story of an accom¬ 
plice should be corroborated in every detail of 
the crime, nor is it necessary that the corrobora¬ 
tive evidence should itself be enough for convic¬ 
tion; w'hen it IS established that there are good 
grounds for believing the accomplice’s story by 
reason of the existence of corroboration on 
material points implicating any of the accused the 
Court can safely come to a conclusion as to the 
truth of the whole story on uncorroborated 
points so far as they implicate the same accused 
person. {Roberts, C J. and Baguley, 7.1 Gafoor 
V. Emperor. 164 I.C. 677=37 Cr.L.J. 992=9 R. 
R. 125=1936 Cr. C. 775=A.I.R. 1936 Rang. 
373. 

Ss. 114, Ill. (b) and 13Z—Accomplice — 


Evidence of—Duty of Court. 

Ill, (f>) to S. 114 of the Evidence Act is to be 
read along with S. 133, and neither rule is to be 
ignored in the exercise of judicial discretion. It 
is the duty of the Court which has to deal with 
an accomplice's testimony to consider whether 
the requisite corroboration is furnished by other 
evidence or facts proved in the case, though at 
the same time the Court may rightly in excep¬ 
tional cases, in the absence of this corroboration, 
give credit to the accomplice’s testimony against 
the accused, if it sees good reason for doing so 
upon other grounds. 21 W. K. (Cr.) 69, Foil. 
(King, C.J. and Nanavutty, JJ.) Baboo Singh v. 
Emperor. 11 Luck. 662=159 I.C. 875=37 Cr. 
LJ 163=8 R.O. 212=1936 O.W.N. 64=1936 
Cr C. 274=1936 O.L.R. 5=A.I.R. 1936 Oudh 
156. 

-Ss. 114, Ill. (b) and IZZ—Accomplice- 

Evidence of—Need for corroboration. 
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It is wholly unsafe in any case to proceed 
solely upon uncorroborated testimony of an 
accomplice. The rule of caution embodied in III. 
(6) to S. 114, Evidence Act, is as good as a rule of 
law for all practical purposes. The two sections 
of the Evidence Act, namely, S. 133 and S. 114 
when read together lay down that the evidence of 
an accomplice must be corroborated in some 
material particulars, not only bearing upon the 
facts of the crime but upon the accused’s impli¬ 
cation in it. Further, evidence of one accomplice 
is not available as corroboration of another. 
{Patterson, Nasim AH and Biswas, JJ.) Nitai 
Chandra Jana v. Emperor, 170 I.C. 201=38 

CrX.J. 852=10 R.C. 98=AI.R. 1937 Cal 433 
(SB.). 

—-—S. 114,111. (b)— Accomplice — Evidence of 
—Several accused—Need for corroboration in 
regard to each. I 

One accomplice cannot corroborate another. 
The case of each of the accused must be taken on 
Its merits and independent corroborative testi¬ 
mony must be sought for in every instance. It is 
not enough to find such corroboration as regards 
the presence and participation in the crime by 
several of the accused and then to conclude that 
the evidence of the accomplices must be true so 
far as it implicates the rest. The rule of pru¬ 
dence demands that the evidence of accomplices 
* - ^ obo ated in material particulars 

implicating each of the accused. Where there are 
a number of accomplices giving evidence against 
seven accused persons it is a mistake, having 
found corroborative evidence implicating four of 
them to assume that the story of the accomplices 
does not require corroboration as regards the 
^entity of the other three. {Roberts, C.J.) Nga 
P o Aung V. Emperor. 170 1.0.645=38 CrL.T 
948=10 R.R. 101=A.I.R. 1937 Rang. 264, ^ 

————S. Ill. (b)— Accomplice—Evidence 

of—Need for corroboration. 

In dealing with a question which has to be 
decided under Ss. 133 and 114 and III. {b), 
thereunder, the following propositions should be 
noted, hirst : Provided it has been established by 
extraneous evidence or matters appearing on the 
record that the accomplices are not acting in 
oollusion with one another, the cumulative effect 
of the evidence of two or more of them may be 
suthcient to remove the prima facie presumption 
of the individual unworthiness of credit of their 
statements, and if this be the case a conviction 
may legitimately be recorded upon their state 
ments alone, if the Court is convinced of their 
truth. The same observation applies to the 
cumulative effect of the evidence of an accom¬ 
plice and the confession of a co-accused where 
the presumption of their unreliability has, in the 
special orcumstances, been rebutted. Secondly: 
that evidence from a source which is not Printa 
jacic unworthy of credit may prove a fact which 
displaces in a particular case the presumption 
that an accomplice is unworthy of credit. Third¬ 
ly'. that corroboration must proceed from a 
source extraneous to the person whose testimony 
It IS sought to corroborate. But it may consist of 
extraneous proof of a fact relating to that verv 
person s prior conduct. The above conclusion*^ 
approvers also. 9 Kang. 404 and AIR 
1937 Rang. 209, Overr. {Roberts, C.J., Baguf^‘ 
Mosely, Ba U, Dunkley, Braund and Shaw //) 
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^^38 Rang.L.R. 190= 

494=39 Cr.L.J. 581=A. 
I.R. 1938 Rang. 177 (F.B.). 

—- —S. 114, Ill. {h)—Accomplice—Evidence 

of — Presumption. 

It is rot desirable that in cases where the evi- 
^ence of an accomplice is tendered, the Court 
should call for proof of the presumption that he 
IS unwortliy of credit unless corroborated in 
material particulars. Experience has shown that 
in the generality of cases it is unsafe to convict 
upon the uncorroborated testimony of an accom¬ 
plice alone, although it is not illegal to do so. 
1 he Court should therefore regard an accomplice 

as/>riwiaunworthy of credit, but this pre¬ 
sumption which it is open to the Court to draw is 
not a hard and fast presumption but one which 
may be displaced in the circumstances of a parti- 
cul^ case. {Roberts, C.J., Baguley, Mosely, Ba 
U , Dunkley, Braund and Shaw, JJ.) The King v. 

Rang L.R. 190=175 I.C. 465= 
Cr.L.J. 581=A.I.R. 1938 Rang. 

177 (r.B.). 

^^4 (b) and 133— Accomplice—Evidence 
of Value — Independent corroboration — Neces¬ 
sity—Conviction, if can be based upon. 

Under S. 114 (i») of the Evidence Act a Court 
may presume that an accomplice is unworthy of 
credit unless he is corroborated in material parti¬ 
culars. The evidence of one accomplice cannot 
be used as independent evidence to corroborate 
the evidence of another accomplice. Where there 
IS a plurality of accomplices the Court might, 
while not losing sight of S. 114 (b) still be able to 
rely on the uncorroborated testimony of one or 
more out of a number either on the same or on 
aiiferenl points. Moreover it is open to a Court 

to depart frorn the general rule, if it thinks that 

there are special circumstances in the case making 
it safe to do so, and in such ca>es, S. 133 of the 
Evidence Act makes it clear that conviction is not 
Illegal merely because it is based upon the un- 

/ /- testimony of an accomplice. 

{Pollock and Gruer, JJ ) Surajpal Singh v. Em- 

(1938) Nag. 516=1938 N.L.J. 185 

81=39 Cr.L.J. 818=A. 

I.R. 1938 Nag 328. 

S. 114, Ill, {h)—Accomplice—Aleaning of. 


A person who is liable to be suspected of the 
orfence of murder along with the accused and who 

company of the deceased at the time 
01 the murder cannot on that account be held to 
be an accomplice, though he or she may not have 
ma e any attempt to prevent the commission of 

.u there is no indication at all, 

the evidence that that person shared with the 
ccused any intention that the deceased should be 
» ed, that person cannot be held to be an accom- 
^ evidence requires corroboration 

under the Evidence Act. (King and Lakshmana 

V . Emperor. 181 I.C. 933= 
LW- 175=40 Cr.L.J. 606= 

1272=A.I.R. 

, ^ 114, III. (b)— '^Accomplice*’ — Meaning^ 

oj roitce decoys instigating Persons to commit 
OTxme in order to catch them in the act of com- 

Evidence of~Corroboration — 

persons who 

instigate another to commit a crime is to catch 
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him in the act of committing the crime, e.g.s police 
decoys, the instigation amounts to an abetment of 
the offence, and the abettors must be regarded as 
accomplices when the object of the instigation is 
to make the offender commit the crime and the 
person who is instigated actually commits the 
offence. Even if they are not accomplices in the 
strict legal sense, their evidence has to be viewed 
with caution, and it is n^t safe to act upon their 
evidence without material corroboration. (Pand- 
rang Rao, J.) Appayya v. Gopalakrishnayya. 
178 I.C. 616=11 R.M. 478=40 Cr.L.J. 108=1938 
M.Cr.C 252=1938 M.W.N. 825=48 L.W. 322= 
A.I.R 1938 Mad. 893. 

-S. 114, Ill. (b)— Accomplice—Testimony of 

—Corroboration required. 

The evidence of one accomplice cannot be cor¬ 
roborated by that of another. Corroboration 
means independent testimony. Where it is requi¬ 
red, it is necessary because the evidence sought to 
be corroborated it in some way unreliable. When 
in the case of an accomplice it is desirable because 
the accomplice's evidence comes from a tainted 
source, the nature of the corroboration required 
is not more evidence of a tainted kind but fresh 
evidence of an untainted kind. 9 Rang. 404, Diss. 
from. {Roberts, C.J. and Leach. J.) Aung Pe 
v. Emperor. 1937 RangL.R. 110=169 I.C. 705 
=10 R.R. 19=38 Cr.L.J. 785=A.I.R. 1937 

Rang. 209. 

-S. 114, Ill. (b)— 'Accomplice*—Wife cogni¬ 
sant of accused’s intention to kill her husband, 
keeping quiet—lvalue of her evidence. 

A wife who is cognisant of the fact that the 
accused intended to kill her husband but did not 
disclose that fact to him. must be regarded as an 
accomplice, and her testimony cannot carry any 
higher value than the testimony of an accomplice. 
{Young, C J. and Abdul Rashid, J.) Phullu v. 
Emperor. 164 I.C. 700=9 R.L. 157=37 Cr.L J. 
978=38 P.L.R. 226=1936 Cr C. 766=A I.R. 1936 
Lah. 731. 

-S. 114, III. (b)— "Accomplice”—Witness 

not revealing knowledge of intended crime to 
authorities—If accessory or accomplice. 

The mere fact that a witness did not reveal the 
knowledge of the intended crime to the proper 
authorities is not sufficient to make him an acces¬ 
sory or an accomplice so as to vitiate his evidence. 
(Bartley and Ran, JJ.) Nuralamin v. Emperor 

I. L.R. 11939) 1 Cal. 511=182 I.C. 386=40 Cr.L. 

J. 667=A.I R. 1939 Cal. 335. 

-S. Ill, III. (b)— Approver — Corroboration 

—Extent and nature. 

An approver does not corroborate himself. A 
previous statement of an approver is no corro¬ 
boration of a later statement by the same appro¬ 
ver. Before it is safe to convict on the evidence 


of an approver, who is generally a man of little 
worth, there must be corroboration in material 
particulars, and corroboration not only as to the 
actual factum of the crime, so that the Court is 
satisfied that the approver speaks the truth when 
he speaks to the actual factum of the murder, but 
that there must be a corroborative evidence of 
the approver when he speaks to the identity of 
the accused, because while he may speak truly as 
to the actual factum of the murder, he may speak 
falsely when he speaks as to the identity of the 
accused. So that there must be some evidence 
■which associates or tends to associate each indivi- 
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dual accused with the ci‘ime. {Davis, J.C. and 
Lobo, A.J.C.) Khairo v. Emperor. 31 S.L R. 
470=170 I C. 922=10 R S. 77=38 Cr.L.J. 995= 
A.I.R. 1937 Sind 221. 

-S. 114, Ill. (b)— Approver — Evidence of^ 

Appreciation—Proper method. 

Where a charge of conspiracy depends upon the 
evidence of an approver, the Judge should make 
up his mind whether he is going to believe the 
approver and if he thinks that the approver’s 
evidence is unsatisfactory and suspicious, he 
should disbelieve it altogeter. If on the contrary 
he comes to the conclusion that inasmuch as there 
is corroborative evidence, it dees not matter much 
whether the approver is telling the truth or not, 
he would be approaching the case from a wrong 
point of view. {Cunliffe and Henderson, JJ.) 
Khidir V. Emperor. 66 C L J. 575. 

-S. 114, Ill. (b)— Approver—Evidence of — 

Corroboration by confession of co-accused. 

An approver can be corroborated by the con¬ 
fession of a person who is being tried jointly, 
with the accused for the same offence implicating 
both himself and the accused; and a confession 
which is subsequently retracted may equally well 
be used to corroborate an approver, though it is 
the duty of the Court to scrutinize such corro¬ 
boration with very great care. {Spargo, J.) 
Nga Hla Maungv. Emperor. 169 I.C 425=10 
RRi 4=38 CrL.J. 774=A.I.R. 1937 Rang. 
218. 

-S. 114, III. (b)— Approver—Evidence of — 

Corroboration — Necessity, 

An approver’s evidence cannot be accepted 
without corroboration. {Norman.) Rahim Bux 
V. Emperor. 1937 A.M.L.J. 18. 

-S. 114, III. (b)— Approver — Evidence of — 

Corroboration required. 

The evidence of an approver can be corrobo¬ 
rated by the confession of a person, who is being 
tried jointly with the accused for the same of¬ 
fence, and this principle applies even where both 
the approver and the confessor subsequently re¬ 
tract their statements. A.I.R. 1933 Rang. 57, Rel. 
on. {Spargo, J.) Nga Tun Shwe i;. Emperor 
169 I.C. 45=9 R.R. 384=38 Cr L.J. 705=A.I. 
R. 1937 Rang. 116 

__S. 114, Ill. (b)— Approver—Evidence of 

—Corroboration required—Statanent of accused 
connecting him with crime—If sufficient corrobo¬ 
ration. 

Corroborative evidence tending to connect the 
accused with the crime described by an approver 
does not need to be evidence connecting the ac¬ 
cused in every detail with the particular crime. 
Evidence is only required which tends to connect 
the accused with the crime. The statement of 
the accused connecting him with the crime des¬ 
cribed by the approver is the most powerful 
form of corroboration of an approver that one 
could have. {Young, C.J. and Monroe, J.) Mt. 
Khushalia V. Emperor. 40 P.L.R. 61=175 
I.C. 548=10 R.L. 743=39 Cr.L.J. 621=A.I.R. 
1938 Lah. 339. 

-S. 114, Ill. (b)— Approver—Evidence of 


—Necessity for corroboration. 

The evidence of an accessory must be corrobo¬ 
rated in some material particular not only bear¬ 
ing upon the facts of the crime but upon the ac¬ 
cused’s implication in it. Evidence of one ac- 
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complice is not available as corroboration of 
another. The rule, although a rule of practice, 
is now virtually a rule of law, and is of greatest 
importance, in a case where tliree persons are 
implicated in a crime and one or two of them 
exculpates himself or themselves by fastening 
the guilt upon other, more specially when all the 
accused have originally given false statements 
and belong to a class of per.sons who are at best 
not reliable witnesses. The King v. Baskerinlle, 
(1916) 2 K.B. 658, Rel. on. (.Str Sydney Row- 
latt.) Mahadeo V. Emperor. 163 I.C. 681 = 
8 R.P.C. 51=44 L.W. 253=1936 A.L.J. 869= 
1936 A.W.R. 741=40 C.W.N. 1164=37 Cr.L. 
J. 914=1936 M.W.N. 889=38 Bom.L.R. 1101 
=1936 Cr.C. 757=1936 P.W.N. 660=A.I.R. 
1936 P.C. 242 (P.C.). 

-S. 114, Ill. (b)— Approver—Evidence of 

—Necessity for corroboration. 

A conviction of an accused person cannot be 
sustained upon the uncorroborated testimony of 
the approver, and the evidence of one accom¬ 
plice is not available as corroboration of another. 
(Nanavutiy, J.) Bhabhutti v. Emperor. 165 
I.C. 144=37 Cr.L.J. 1096=9 R.O. 164=1936 
O.W.N. 848=1936 O.L.R. 595. 


■ S. 114, Ill. (h^—^Approver—Evidence of 
—Necessity for corroboration. 

No matter how strong a motive is proved, it is 
unsafe to convict on the evidence of an approver 
unless there is corroboration connecting or tend¬ 
ing to connect the particular accused with crime 
itself. The mere uttering of a threat some 
months before the murder took place, even if it 
was established by satisfactory evidence over 
and above to that given by the approver that such 
a threat had been proved, cannot of itself be taken 
to show that the person uttering the threat was 
connected with the death, which took place some 
months later, of the person against whom the 
threat had been uttered. (Young, C.J. and Mon^ 
roe, J.) Kartar Singh v. Emperor. 17 Lah. 
518=162 I.C. 511=37 Cr.L.J. 597 (1)=8 R.L. 
916=38 P.L.R. 949=1936 Cr.C. 355=A.I.R. 
1936 Lah. 400. 

——-S. 114, Ill. (h)—Approver—Evidence of 

—Retracted confession of co-accused—If corro¬ 
borative evidence. 

The evidence of an approver who does not 
scruple to tell different stories on differ¬ 
ent occasions on oath is not a very strong 
basis for a conviction though undoubtedly 
legally it could be such. The retracted 
confession of a co-accused cannot be considered 
sumcient corroboration of his evidence. 
(Young, C.J. and Blacker, /.) Faqir Singh v. 
Empf^or. 184 I.C. 219=12 R.L. 183=40 Cr.L, 
J. 897=41 P.L.R. 333=A.I.R. 1939 Lah. 429. 
—b. 114, Ill. (b)— Approver — Evidence of 
—:^tfficxcncy for conviction^Praciicc. 

The practice of the Allahabad High Court is 
clear that an accused person should not be con- 
^cted solely upon the evidence of an approver, 
lo support a conviction the approver’s evidence 
must be corroborated in material particulars 
(Harries and Rachhpal Singh, JJ.) Mathuri 
V. Emperor. 58 All. 695=163 I.C. 253=37 Cr 

(2) = 1936 A.L.J. 518= 
15=1936 A.W.R. 1=1936 All 
L.R. 539=1936 Cr.C. 401=A.I.R. 1936 All ^7 
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I -S. 114, III. (b)-—Approver—Statement of 

' —Corroboration by circumstantial evidence — 
Statement, if can be relied on. 

The statement of an approver can be relied on 
where it is corroborated in material particulars 
by strong circumstantial evidence. (Abdul Qa- 
yoom, C./.) Bhacat Singh v. State. 39 P.L. 
R.J. & K. 42. 

,-S. 114, Ill. (b)— Approver or accomplice 

—Need for corroboration. 

Whether a witness is sti^atized as an appro¬ 
ver or as an accomplice, he is as regards the mat¬ 
ter of corroboration on one and the same footing. 
(Costello, Jack and M.C. Ghose, JJ.) Purna- 
nanda Das Gupta v. Emperor. I.L.R. (1939) 

1 Cal. 1=179 I.C. 506=11 R.C. 557=40 Cr.L.J. 
199=68 C.L.J. 206=A.I.R. 1939 Cal. 65 (F.B.). 

-S. 114, Ill. (b)— Approvers statement — 

Need for corroboration. 

The statement of an approver cannot be ac¬ 
cepted in the absence of corroboration in material 
particulars connecting the accused with the crime. 
[The existence of blood-stains on the clothes of* 
the accused and the recovery at his instance of a 
gandasa with which he is alleged to have struck 
the deceased from a place which is neither owned 
nor possessed by him, are not sufficient corrobora¬ 
tion of the approver’s statement. (Young, C.J. 
and Tek Chand, J.) Bir Singh v. Emperor. 
42 P.L.R. 67. 

—S. 114, HI. (c)— Presumption under when 
arises—Person affi.xing thumb mark to bond, 
pleading fraud—Burden of proof. 

In a suit on a bond the primary burden is on 
the plaintiff. He must prove execution and con¬ 
sideration. But once he proves, or it is admitted, 
that the signature or thumb mark (it does not 
matter which) is the defendant's then the pre¬ 
sumption arises and the burden shifts to the de¬ 
fendant. He can then either prove that he can¬ 
not be charged because of fraud, etc., or that 
the presumption under S. 114 cannot on the facts 
fairly arise. If he succeeds in doing that, then 
the burden shifts back to the plaintiff. (Bose, 
J.) Udebhan V. Vithoba. I.L.R. (1939) Nag. 
160=180 I.C. 443=11 R.N. 358=1938 N.L.J. 
459=A.I.R, 1939 Nag. 78. 

--S. 114, Ill. (c)—Scope—Promissory note 

j by Hindu father—Suit after father’s death 
against sons-—Burden of proof—Presumption as 
to consideration—If any—Presumption under S. 
N4—Power of Ck)urt to raise from omission to 
adduce available evidence. See Negotiable In¬ 
struments Act, S. 118. 44 L.W. 784. 

S. 114, III. (d)—Decision in rent suit— 
V^ue of—Continuance of relationship after suit 
—Presumption. Sec Landlord and Tenant. 71 
C.L.J. 100. 

7 ~ —S. 114, Ills, (d) and (g)— Old account 
books—Presumption from non-production. 

It is impossible to say that usually account 
I books would be preser\'ed for anything like a 
period of 40 years. One would on the other 
hand imagine that after the lapse of a decade or 
' TM? account books would not be preserved. 

, They may as a matter of fact get destroyed. The 
I Court, therefore, will not be prepared to draw 
, any presumption against a party from their non- 
production. (Sulatman, CJ, and Bcnnet J.\ 
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Ganeshi Lal V. Bhagwan Singh. 1936 A.W. 

R. 547. 

S. 114, Ills, (e) and (f)—Applicability— 
Prosecution under S. 76 (b), Bengal Embank¬ 
ment Act—Absence of proof of notification under 

S. 6 —Effect—Presumption of due publication of 
notification. See Bengal Embankment Act, S. 
6 . A.I.R. 1937 Pat. 14. 

-S. 114, Ill. (e)—Applicability—Warrant 

of search under S. 5, Madras Gaming Act—Pre¬ 
sumption of regularity. See Madras Gaming 
Act, S. 6 . 1938 M.W.N, 421. 

-S. 114, Ill. (e)— Attachment — Compliance 

with formalities — Presumption. 

Where the bailiff who carried out an attach¬ 
ment was examined as a witness and he has 
stated that the attachment was made .in accor¬ 
dance with law, it is for the party asserting the 
contrary either to question the bailiff or to lead 
evidence on the point. {Dalip Singh and Bhide, 
JJ.) Lachhman Singh v. Dasaundhi Ram 
Babu Ram. 40 P.L.R. 142, 

-S. 114, Ill. (e)— Decree passed by Court 

on compromise assented to by pleader — Autho- 
rity of pleader to compromise—Enquiry by Court 
— Presumption. 

It must be assumed that a Court, which passed 
a decree on a compromise assented to by a plea¬ 
der of one of the parties, satisfied itself that the 
pleader was authorised to effect a compromise on 
behalf of his client, unless the contrary is esta- 
■blished. (Jai Lal, J.) Ntaz Ali v. Becam Bibi. 
167 I.C. 264=9 R.L. 470=38 P.L.R. 467=A. 
I.R. 1937 Lah. 91. 

- 1 —S. 114 (e)— Entry in the course of official 

routine—Presumption of accuracy. 

Where an entry in the Revenue Record is con¬ 
cerned which is made in the course of business, 
the usual inference under S. 114 {e) of the Evi¬ 
dence Act would be drawn as regards accuracy 
of these entries made in the course of official 
routine. {Darling, S.M. and Mehta, J.M.) Pu- 
RAN Lal V. Balbhadar Prasad. 1938 R.D. 883. 

-S. 114, Ill. (e)—Official acts—Entries in 

record of rights—Presumption of due enquiry 
"before making of entries. See Berar Land Re¬ 
venue Code (1898), S. 96. I.L.R. (1937) Nag. 
395. 

-S. 114, Ill. (e)— Official procedure~No 

presumption against accused that it is not carried 
out. 

One cannot presume against the interests of an 
accused person thal the ordinary official proce¬ 
dure was not carried out. (Blacker, J.) Udmi 
V. Emperor. 39 P.L.R, 629. 

-S. 114, Ill. (e)— Presumption in favour of 

official acts—When destroyed. 

The presumption in favour of official acts being 
properly done is destroyed when it is established 
that the investigating officers have not acted in a 
straightforward manner and have clearly made 
false statements in Court. (Monroe and Rangi 
Lal, JJ.) Indar Pal v. Emperor. 162 I.C. 969 
=37 Cr.L.J. 732=8 R.L. 978=38 P.L.R. 
1128=1936 Cr.C. 389=A.I.R. 1936 Lah. 409. 

—-S. 114, Ill. (c) and (f)—Publication of 

natification under Bengal Embankment Act, S. 6 — 
Presumption that judicial and official acts have 
liecn regularly pertformed and common course of 

Q.. D. 11—15 
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business has been followed. See Bengal Em¬ 
bankment Act, S. 6. A.I.R. 1937 Pat. 14. 

--—S. 114, Ill. (^)-—I^eport of Revenue Officer 

conducting sale—Admissibility and value. 

The report of a Revenue Officer conducting a 
sale is admissible in evidence, and there is a pre¬ 
sumption attaching to such report, it being for 
the objector to show that anything was done irre¬ 
gularly. (Addison and Din Mohammad, JJ.) 
Chandar Bhan v. Data Ram. 39 P.L.R. 187. 

■ ' S. 114, Ill. (f)— Certificate of posting — 
Presumption. 

Where a certificate of posting is put in evidence, 
the presumption is that the letter was posted and 
that it reached its destination unless something is 
shown to the contrary. It is entirely wrong for 
the Court to work on the presumption that the 
certificate of posting is a forgery. (Sen, J.) 
Hemangini Dassee V. S.\rnalatika Dassee. a. 
I.R. 1940 Cal. 227. 

-S. 114, Ill. (g)— Adverse inference—Suit 

on mortgage by manager of joint Hindu trading 
family—Denial of binding character of debt — De¬ 
fendants not making discovery of accounts nor 
producing them though called on to do so — Infe¬ 
rence. 

In a suit by the assignee of a deed of mortgage 
executed by the managing member of a joint 
Hindu trading family for the purpose of paying 
off trade debts of the family, to enforce the 
mortgage against the joint family properties, the 
original mortgagee having died before suit, the 
plaintiff applied to the Court for an order on the 
defendants to make discovery of their account 
books, and later on took out a subpoena against 
them for the production of the books. But the 
defendants neither made discovery nor produced 
the books at the hearing. They did not also go 
into the witness box to give evidence in support 
of the plea that the debts were not binding on the 
family. 

Held, that the circumstances indicated that the 
defendants deliberately withheld from the Court 
evidence bearing on the question which was 
particularly within their knowledge and it was 
therefore proper for the Court to draw adverse 
inferences against them to the effect that had it 
been produced, it would have been fatal to their 
case. (Venkatasuhba Rao and Cornish, JJ.) M. 
A. R. R. M. Visvanathan CHFrrriAR v. Ramana- 
THAN (jHETTIAR. 176 I.C. 1003=11 R.M. 228= 
1937 M.W.N. 913=46 L.W. 275=A.I.R. 1937 
Mad. 816=(1937) 2 M.L.J. 559. 

-S. 114, Ill. (g) —Failure of defendant to go 

into witness-box — Presumption — Defendant, a 
pardanashin. 

The defendant’s failure to go into the witness- 
box raises a strong presumption against the truth 
of her case. The fact of her being a pardanashin 
lady is not a sufficient excuse for her not getting 
herself examined even on commission. (Srivas- 
tava, C.H. and Smith, J.) Mohammad Abbas v. 
Abdul Bari. 1937 O.W.N. 1022. 

-S. 114, Ill. (g)— Non-production of evi¬ 
dence which is irrelevant and unnecessary for the 
case—If justifies adverse inference. 

It is open to a litigant to refrain from produc¬ 
ing any evidence, not forming part of his case, 
that he considers irrelevant; if the other litigant 
is dissatisfied it is for him to apply for its produc? 
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tion and inspection as evidence in the cause if he 
thinks proper. Hence where the creditor files an 
insolvency application on a promissory note exe¬ 
cuted in his favour and the debtor states that he 
has not received full consideration, the creditor 
is not bound to produce his account to show pay¬ 
ment of full consideration. If the debtor relies 
on such accounts, it is for him to apply for their 
production. And no adverse inference can be 
drawn against the creditor (the applicant) from 
his non-production where the debtor has not sum¬ 
moned for them. {Bose, /.) Premraj Bheoraj 
V. Nathumal Rupchand. I.L.R. (1936) Nag. 142 
=164 I.C. 740=9 R.N. 31=A.I.R. 1936 Nag. 
130. 

-S. 114, Ill. (g)— Risk^nofe B—Railway 

Company undertaking to disclose to consignor how 
consignment was dealt with while in its control — 
Theft of goods from moving train—Company 
withholding evidence of guard—Adverse infer¬ 
ence. 

A clause in a Risk-note of a Railway Company 
provided as follows: “The Railway Company 
shall be bound to disclose to the consignor how 
the consignment was dealt with throughout the 
time it was in its possession or control, and if 
necessary to give evidence thereof before the 
consignor is called upon to prove misconduct; but 
if misconduct on the part of the Railway adminis¬ 
tration or its servants cannot be fairly inferred 
from such evidence the burden of proving such 
misconduct shall be upon the coAsignor." The 
goods were stolen from a running train. The 
Railway Company withheld the evidence of an 
important witness like the guard. 

Held, the failure of the Railway Company to 
submit the evidence of the guard was in breach 
of its contractual obligation to give the evidence 
necessary for disclosure of how the consignment 
was dealt with. Hence the Court was entitled to 
presume, in terms of S. 114, Ill. (g) that the 
guard’s evidence if produced would have been 
unfavourable to the Railway Company and that, 
in consequence, misconduct by complicity in the 
theft, of some servants of the company, might 
fairly be inferred from the company’s evidence. 
{Lord Thankerton.') Surat Cotton Spinning 
AND Weaving Mills, Ltd. v. Secretary of State. 
64 I.A. 176=I.L.R. (1937) Bom. 375=168 I.C. 
1=9 R.P.C. 256=41 C.W.N. 837=3 B.R. 461 
=1937 A.L.R. 347=46 L.W. 180=1937 M.W. 
N. 904=1937 P.W.N. 884=1937 A.W.R, 1159= 
31 S.L.R. 326=39 Bom.L.R. 946=18 Pat.L.T, 
767=1937 O.W.N. 1045=1937 A.L.J. 1117= 
1937 O.L.R. 263=A.I.R. 1937 P.C. 152=(1937) 
2 M.L.J. 689 (P.C.). 

-S. 114, Ill. (g)— Scope—Accounts produc¬ 
ed by defendant late — Rejection—Opposition by 
plaintiff—Right of plaintiff to request Court to 
draiv adverse inference. 

Where a defendant fails to produce his account 
books before the Court in time, and they are 
rejected by the Court when produced as having 
been produced too late, the penalty for this con¬ 
duct of the defendant is only to deprive the defen¬ 
dant of the benefit of the evidence afforded there¬ 
by. But it is not open to the plaintiff who has 
opposed their production to contend that an 
adverse inference ought to be drawn against the 
defendant from their non-production. .{Varada- 
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chariar and Abdur Rahman, JJ.) Sevugan 
Chettiar V. Zamindar of Sivaganca. 1939 M, 
W.N. 841=A.I.R. 1940 Mad. 273. 

—j-S. 114, Ill. (h)— Applicability — Criminal 

trial—Accused refusing to give account of what 
happened—Adverse inference—If justified. 

Persons accused of an offence may not have a 
very satisfactory explanation to offer for the 
circumstance in which they were found and they 
may prefer to say nothing. One cannot in all 
cases draw an adverse inference from the fact 
tliat the persons accused refuse to give their 
account of what happened. {Mackney, J.) E. 
Clark v. Emperor. 172 I.C. 902=10 R.R. 298 
=39Cr.L.J. 187=A.I.R. 1937 Rang. 516. 

' S. 115— Acquiescence — Building by tenant 
on nazul land—Long occupation and erection of 
pucca Ifouses—Government not intervening — 
Ejectment suit—Equitable estoppel. 

Certain nazul land was let out by the Govern¬ 
ment to the defendant’s ancestors for the purpose 
of building houses, on a monthly ground rent. 
The defendant’s ancestors consequently erected 
pucca building on the land at a great cost without 
any intervention from the Government, during the 
period of 70 years of their occupation of the land. 
It was found that land similar in question in the 
town was let out to the people and they were 
allowed to build houses on it by charging a 
monthly rent for the use of the land. The Secre¬ 
tary of State brought a suit for recovery of 
arrears of rent against the defendant and for 
ejectment. The plaintiff was found to have been 
collecting rent for the land from the defendant 
for a long period before the suit. 

Held, that inasmuch as the houses erected by 
the defendant and his ancestors were of a perma¬ 
nent nature and not mere temporary huts, the 
natural presumption was that the Secretary of 
State allowed the erection of those houses on the 
understanding that the person who erected the 
houses would remain in possession as long as the 
houses stood. Equitable estoppel therefore arose 
by implication and the Secretary of State was 
therefore estopped from ejecting the defendant as 
he acquiesced in the construction of the pucca 
buildings by the defendant and his ancestors; and 
by collecting the rent thereof for a number of years 
before his suit, he acquiesced in the existence of 
the defendant’s houses on the land. {Bennet, J.) 
Secretary op State v. Itwari. 170 I.C. 944= 
10 R.A. 207=1937 A.L.J. 783=1937 A.L.R. 772 
= 1937 A.W.R. 597=A.I.R. 1937 All. 512. 
-S. 115— Acquiescence-^Building on ano¬ 
ther*s land not bona fide— Plea of estoppel — If can 
avail. 

Wliere^ the act of building upon the land of 
another is not bofuj fide, a plea of estoppel by 
acquiescence cannot avail. {Thomas, C.J. and 
Zia-ul-Hasan, J.) Kanhaiya Lal v. H.^mioali. 
185 I C. 467=12 R.O. 243=1940 O.A. 408= 
1940 O.W.N. 462=1940 A.W.R. (C.C.) 207 
=1940 O.L.R. 16=A.I.R. 1940 Oudh 164. 

•-^S. 1X5—-Acquiescence — Company — Pur¬ 

chase of shares conditiotuilly—Conditions not 
satisfied-—Shareholder receiving dividends and 
authorising company to sell his shares — Estoppel, 

Where a person purchases shares conditionally 
but allotment is made without conditions being 
carried out, and he acquiesces in that and further 
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receives dividends, and authorizes the company to 
sell his shares, he is not entitled subsequently to 
have his name removed from the register of 
shareholders. {Yowvg, CJ. and Monroe, J.) 
Peoples Bank of Northern India, Ltd., In re. 
17 Lah. 793=166 I.C. 406=9 R.L. 375=38 P. 
L.R. 931=A.I.R. 1936 Lah. 700. 

-S. 115— Acquiescence — Defendant con¬ 
structing building on plaintiff*s land—No objection ; 
raised by plaintiff—Plaintiff not aware of his , 
rights — Effect. ' 

The question whether the defendant has made 
constructions on a bona fide belief that he had 
good title to the property will depend upon the 1 
circumstances of each case. The defendant can- ' 
not succeed on the plea of estoppel by acquiescence ! 
where the evidence showed that he knew that the 
plots in dispute were allotted to the plaintiff in the 
partition proceedings, and that the plaintiff was 
not aware of his rights. Acquiescence, in order j 
to deprive a man of his rights, must amount to ' 
fraud. A man is not to be deprived of his legal | 
rights unless he has acted in such a manner as i 
would make it fraudulent for him to set up those ! 
rights. The plea of acquiescence cannot, there- | 
fore; be held as established on the ground that the 
plaintiff raised no objection when the building was 
constructed on his land and that there was long 
delay in enforcing his rights, if any, in respect of 
the plots in question. 3 O.W.N. (Supp.) 282, Appl. 
{Thonias, /.) Dan Bahadur Singh v. Tael- 
wand Singh. 167 I.C. 870=9 R.O. 412=1937 
O.L.R. 175=1937 O.W.N. 330=A.I.R. 1937 
Oudh 226. 

■S. 115— Acquiescence—Elements of doc¬ 
trine—Building on land by trespasser—Silence on 
the part of legal owner—If raises estoppel when 
there is no duty to speak — Principles. 

The doctrine of acquiescence is only another 
phase of estoppel. The foundation of the doc¬ 
trine of estoppel and acquiescence is that one party 
has made to the other party representations which 
were intended to be acted upon and were in fact 
acted upon by the other party spending money or 
doing an act which he would not have otherwise 
done, which involved expenditure or a change of 
position. In the case of estoppel the material re¬ 
presentations are active, while in the case of ac¬ 
quiescence the representations are to be inferred 
from silence. The doctrine of acquiescence also 
goes by the name of the doctrine of standing by. 
If an owner of land finds another person tres¬ 
passing upon her land and building on it, mere 
silence or inaction on his part at the time will not 
be sufficient to support a case of acquiescence. 
Mere silence or mere inaction cannot be con¬ 
strued to be a representation. To support a case 
of acquiescence there must be something more 
than mere silence or inaction. Inaction or silence 
in circumstances which require a duty to speak is 
the foundation of the doctrine. When inaction or 
silence would amount to fraud or deception, then 
and then only can the doctrine of standing by or 
acquiescence be applied. The party seeking the 
aid of the doctrine has to prove ( 1 ) that he made 
a mistake of his legal rights; ( 2 ) that he ex¬ 
pended money or did some act on the faith of the 
mistaken belief; (3) that the legal owner or 
possessor of the legal right knew of his own right 
which is Inconsistent with the right claimed by 
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the party relying on the doctrine; (4) that the 
possessor of the legal right knew of the mistaken 
belief of the other; and (5) that the legal owner 
encouraged the other party in his expenditure of 
money or in the other acts, either directly or by 
abstaining from asserting his legal rights. {R. C. 
Mittcr, J.) Abdul Kader Choudhury v. Upen- 
DRA L.\l Barua. 167 I.C. 271=9 R.C. 675=40 
C.W.N. 1370=A.I.R. 1936 Cal. 7_11. 

■ '■ S. 115— Acquiescence—Outlay of money on 

another person’s land—Acquiescence of true 
02 vner—Essentials to estop true owner. 

In the case of an outlay of money by a person on 
another’s land the following essentials must co¬ 
exist in order to constitute acquiescence which 
would estop the true owner. In the first place the 
person incurring expenditure must have made a 
mistake as to his legal rights. Secondly he must 
have spent some money or must have done some 
act on the faith of his mistaken belief. Thirdly 
the true owner must know the existence of his 
legal right which is inconsistent with the right 
claimed by person incurring expenditure. Fourth¬ 
ly the true owner must know of the mistaken 
belief of the person incurring expenditure. Lastly 
the true owner must have encouraged the person 
incurring expenditure in his expenditure or in 
other acts which he has done, either directly or 
by abstaining from asserting his legal right. 
(Skemp, J.) Mapal v. Rana. I.L.R. (1938) 
Lah. 296=177 I.C. 198=11 R.L. 277=41 P.L. 
R. 51=A.I.R. 1938 Lah. 88. 

-S. 115— Acquiescence—Person present at 

adoption and acquiescing in same—Absence of re¬ 
presentation leading to adoption—Right to chal¬ 
lenge adoption — Estoppel—Mistake of law—Effect 
of. 

A mere presence at an adoption or a mere 
acquiescence in an adoption does not create an 
estoppel, so as to preclude the person present or 
acquiescing from challenging the adoption after¬ 
wards, when there is no representation made as 
to any matter of fact on the strength of which 
the act of adoption can be said to be made and 
especially when the parties are labouring under 
a mistake of law. {Broomfield and Wassoodew, 
JJ.) Ramachandra Narayan V. Murlidhar 
Yeshwant. 173 I.C. 36=10 R.B. 305=39 
Bom.L.R. 599=A.I.R. 1938 Bom. 20. 

-S. 115 —Acquiescence — Silence, when 

amounts to. 

Silence may amount to acquiescence if it is an 
omission to act according to the circumstances of 
a particular case. Where a site is sold with a 
condition attached that it should not be used as a 
shop, but it is allowed to be used as a shop by the 
first vendee and his successors and the shop is 
even re-built without any objection being raised 
by the vendor, the latter is estopped from raising 
the objection subsequently. (Dalip Singh, /.) 
Secretary op State v. Dina Nath. 42 P.L.R. 
133. 

-S. 115— Acquiescence —Ultra vires statute 

—How affected. 

An ultra vires statute cannot be validated by 
acquiescence, but an acquiescing party may be 
estopped from questioning it. {Gruer and Niyogi, 
JJ.) Madhoo Gopal V. Secretary op State. 
I.L.R. (1939) Nag. 143=180 I.C. 532=11 R. 
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N. 370=1938 N.L.J. 439=A.I.R. 1939 Nag. 
44. 

--S. 115— Acquiescence—IVhat constitutes. 

To constitute acquiescence there must be some¬ 
thing equivalent to what is termed in legal parl¬ 
ance as “standing”. There is a distinction be¬ 
tween acquiescence and mere quiescence. (Nor¬ 
man.) Fatima v. Nathu. 1936 A.M.L.J. 81. 
-S. 115—— Estoppel. 

A person is not estopped or concluded by the 
admissions made by him unless another person has 
been induced by them to alter his position to his 
detriment. 34 I.A. 27 (35), Rel. on. (Nana- 
vutty, I.) Mohammad Abdul Haseeb v. Zia 
Uddin Ahmad. 1937 O.W.N. 423. 

-S. 115— Admission — Inference from con¬ 
duct—Value of. 

An admission inferred from conduct does 
neither amount to an estoppel nor is a conclusive 
proof of the matter admitted, but it is certainly 
a strong prima facie evidence and may be conclu¬ 
sive when not rebutted by any evidence. (Nawal 
Kishore, C.J. and Sukhdeonarain, J.) Kushal- 
STNGH V. Uttamsingh. 1939 M.L.R. 229 
(Civ.). 

—S. 115— Admissions in written statement in 
former suit regarding title of co-defendant—IVhen 
Operates as estoppel. 

Where a defendant in his written statement in a 
former suit makes admissions regarding the title 
of a co-defendant in that suit, those admissions do 
not operate as estoppel in the absence of proof 
that the co-defendant owing to the written state¬ 
ment acted in any way in which he would not have 
acted if the written statement had not been filed. 
(Wright, /.) Ma To v. Maung E Byu. A.I.R. 
1940 Rang. 136. 


——S. 115— Admission to co-tcftancy in occu¬ 
pancy holding—Defect in procedure—Denial of 
itatus as co-tenants — Estoppel. 

Where an occupancy tenant agrees to admit 
Others as his co-tenants in the holding but the 
agreement is not registered as required by law, 
the defect in the procedure may or may not vitiate 
the status of those other persons vis a vis the 
Zamindar, but inasmuch as the occupancy tenant 
induced those other persons to do certain acts, 
which they would not otherwise have done, by 
giving his consent to their admission as co-tenants 
he is fully estopped from denying their status as 
his co-tenants. (Harper, S. M. and Sathc, J.M.) 
Sheo Narain V. Phul Sri. 1940 R.D. 224= 
1940 (B.R.) 85. 

S. 115— Applicability—Different allegations 
as to nature of same mortgage. 

Where in a suit a party alleges that a mortgage 
was a simple one and in subsequent suit the same 
party says that the mortgage was a usufructuary 
mortgage and the opposite party on the other hand 
pleads in previous suit that the mortgage was a 
usufructuary mortgage and subsequently thinks 
that it was a simple one, the parties cannot be tied 
down by any rule of estoppel. In precise terms, 
S. US, Evidence Act, would not apply. (Beimet, 
Mohammad Ismail and Verma, JJ.) Kanhaiy.a 
Prasad v. Mt. Hamidan. I.L.R. (1938) All 714 
=1938 O.W.N. 642=1938 A.W.R. (H.C ) 
408=176 I.C. 492=1938 A.L.J. 746=11 R 
110=1938 A.L.R. 634=A.I.R''. 1938 All. 4?8 
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-S. 115— Applicability—Representation not 

as to existing fact but one de future— If gives rise 
to estoppel. 

In order that there may be an estoppel within 
the scope of S. 115 of the Evidence Act, there 
must be some representation as to existing fact. 
There cannot be any estoppel in respect of a repre¬ 
sentation not as to an existing fact but one de 
futuro. (Broomfield and IVassoodew, JJ.) Par- 
SHOTTAM V. Secretary of State. 39 Bom.L.R. 
1257=174 I.C. 67=10 R.B. 420=A.I.R. 1938 
Bom. 148. 

-;-S. 115— Applicability—Represottation on 

question of fact — Effect—Raiyat falsely repre¬ 
senting him.jelf as tenure-holder and settling 
person as raiyat on land—Latter believing that he 
is getting permanent rights—for ejectment as 
undcr-raiyat — Estoppel—Lease void under Chota 
Nagpur Tpiancy Act—Estoppel against statute — 
Applicability of principle. 

Plaintiffs representing themselves as tenure- 
holders inducted the defendant on the land in suit 
and made a raiyati settlement with him. The de¬ 
fendant was induced to believe that he was getting 
a permanent right in the land and the defemlant 
paid a salami of Rs. 140 to the plaintiffs. The 
plaintiffs were recorded in the record-of-rights as 
raiyats and the defendant as a darraiyat. The 
plaintiff brought a suit to eject the defendant from 
the land alleging that he was an under-raiyat of 
the plaintiffs and that he did not vacate the land in 
spite of a notice to. quit. The defendant pleaded 
estoppel, but the plaintiffs contended that the lease 
was void under S. 46 of the Chota Nagpur Ten¬ 
ancy Act, and that there could be no estoppel 
against a statute, 

Held, tht doctrine of estoppel operated and that 
the plaintiffs having represented themselves as 
tenure-holders could not be permitted to enter 
into a discussion of the question of fact as to 
t li^^ were or were not tenure-holders, 
but must be held bound by their own representa¬ 
tion. Since the plaintiffs were pre\-er>ted from 
proving the fact that they were really not tenure- 
holders but only rab’ats, no question of the prin¬ 
ciple that there cannot be an estoppel against a 
statute can arise. There would be no estoppel if 
there had been any collusion between the plaintiffs 
and defendant, and if it had been proved that the 
former had deliberately misrepresented them- 
selves to be tenure-holders to the knowledge of 
the latter to defeat the provisions of the (^ota 
Nagpur Tenancy Act. (Courtney-Terrell, C.J., 
Moepherson and Fazl AH, JJ.) Dhanu Pathak 
^ Soma Koeri. 15 Pat. 589=162 I.C. 177=8 
R.P. 511=17 Pat.L.T. 380=1936 P.W.N. 
339=A.I.R. 1936 Pat. 417 (S.B.). 

—S. 115— Approbate and reprobate—Person 
“^mth full knowledge admitting xvaqf nature of 
house—If can resile from that position. 

A party cannot be allowed to approbate and 
reprobate. Where a person with full knowledge 
of the facts in unmistakable terms admitted the 
waqf nature of a house he cannot subsequently be 
allowed to resile from the position. A.I.R. 1938 
Lah. 686, Foil. (Addison and Ram Lall, JJ.) Mt. 
Bibi Kundo V. Onkar Nath. 183 I.C. 645=12 

R.L. 126=41 P.L.R. 342=A.I.R, 1939 Lah. 
63. 
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-S. 115 — Attcstaiion — Effect of. 

Attestation of a deed by itself estops a man 
from denying nothing whatever excepting that he 
has witnessed the execution of the deed. It con¬ 
veys neither directly nor by implication any know¬ 
ledge of the contents of the document, and it 
ought not to be put forward alone for the purpose 
of establishing that a man consented to the trans¬ 
action which the document effects. Of course, 
there may be cases in which attestation is made 
in circumstances when coupled with other evidence 
of consent and acquiescence in the execution of a 
document, it is relevant to the question whether 
the attesting witness had knowledge of tlie con¬ 
tents and agfeed to them. (Rowland, /.) 
Jasodar Dusadhin V. Mt. Sukurmani. 1937 P. 
W.N. 144=170 I.C. 1005=10 R.P. 185=4 B.R. 
5=A.I.R. 1937 Pat. 353. 

-S. 115— Attestation—Effect of—No notice 

of contents. 

No estoppel results from the signing of a docu¬ 
ment by a person as an attesting witness. It does 
not establish that he was aware of its contents 
and was a consenting party to the transactions 
embodied in them. The burden of proving that 
he had such knowledge and was a consenting 
party to the transactions lies upon the parties who 
so assert. (Agha Haidar, Siraj Uddin v. 
Mst. Rahiman. 165 I.C. 997=9 R.N. 325=38 
P.L.R. 416=A.I.R. 1936 Lah. 978. 

-S. 115— Attestation — When amounts to 

estoppel. 

When a person having title to property attests 
a mortgage bond in respect of that property exe¬ 
cuted by another describing the same as the 
mortgagor’s self-acquired property with full 
knowledge of the contents of and the recitals in 
the deed of mortgage, he in effect gives an assu¬ 
rance to the mortgagee that the property mort¬ 
gaged is really the self-acquired property of the 
mortgagor and that he, the attestor, claimed no 
interest in it. It is no more than merely standing 
by; he in effect allows the mortgagee to part with 
his money and by his conduct impliedly represents 
that whatever title the mortgagor may have he 
has his (attestor’s) authority to mortgage the pro¬ 
perty, and attests the deed on that basis. The 
attestor cannot subsequently turn round and say 
that mortgagor had no title and that he himself 
has rights in the property. The doctrine of 
estoppel operates against him and prevents him 
from setting up his title against the mortgagee. 
(Courtney-Terrell, C.J. and Dhavle, /.) Jankiram 
Sital Ram v. The Chota Nagpur Banking 
Association, Ltd. 15 Pat. 721=165 I.C. 98=9 
R.P. 150=1936 P.W.N. 738=3 B.R. 8=17 Pat. 
L.T. 697=A.I,R. 1937 Pat. 169. 

- S. 115— Conduct —A holding two mortgag¬ 
es on same properly—Decree on second mortgage 
obtained by A disclosing prior mortgage — Mort¬ 
gagor privately selling property without A’s 
knowledge free of incumbrances—Decretal 
amount deposited in Court —A, if estopped from 
suing on prior mortgage. 

A held two mortgages against the same pro¬ 
perty. He obtained a decree for the sale of mort¬ 
gaged property in a suit brought on the second 
mortgage. Therein he clearly disclosed the 
existence of a prior mortgage. In the meantime 


234 

EVIDENCE ACT (1872), S. 115. 

the mortgagor sold the property to B privately 
and free from incumbrances and the decretal 
amount was deposited in Court. 

Held, tliat as A had disclosed the existence of 
prior mortgage and as he did not know that the 
property was sold privately to B free from incum¬ 
brances, he was not estopped from suing on the 
prior mortgage. (Addison and Abdul Rashid, 
JJ.) Mt. Fazal Nishan v. Hukam Singh. 167 
I.C. 15=9 R.L. 482=A.I.R. 1936 Lah. 1020. 

-S. 115— Conduct — Charge-holder putting 

up property to sale in e.vecution—Charge men¬ 
tioned in application for execution but omitted in 
sale proclamcition — Estoppel. 

If a person holding charge has deliberately 
waived his right in respect of the charge and put 
the property up to sale free of the charge and 
without disclosing it, there is no doubt that he 
would be estopped by his own conduct from 
pleading a charge at any subsequent time. But 
where the charge-holder in the application for 
execution has clearly mentioned that the property 
was charged and the charge is not mentioned in 
the sale proclamation owing more to an omission 
on the part of some officer of the Court than to 
any deliberate omission on the part of the charge- 
holder, he would not be estopped by his own con¬ 
duct from setting up the charge subsequently. 
In any event even if it be assumed that the omis¬ 
sion to mention the charge in the sale proclama¬ 
tion was due to the negligence of the charge- 
holder, the auction-purchaser would not be in a 
position to take advantage of this fact if it could 
be shown that he had notice of the charge. 
(Edgley, J.) Jnanendra Nath v. Sashi Mukhi. 
188 I.C. 833=12 R.C. 528=44 C.W.N. 240=A. 

I. R. 1940 Cal. 60. 

-S. 115—Conduct—Consent to act done by 

another which could not otherwise lawfully be 
done without such consent—Inducement to (mother 
to do act which otherwise he would have abstain¬ 
ed from — Effect—Implied representation — Estop¬ 
pel — Applic(S)ility of doctrine. 

If a man either by words or by conduct has 
intimated that he consents to an act which has 
been done and that he will offer no opposition to 
it, although it could not have been lawfully done 
without his consent, and he thereby induces 
others to do that which, they otherwise might 
have abstained from, he cinnot question the legali¬ 
ty of the act he had so sanctioned, to the prejudice 
of those who have so given faith to his words 
or to the fair inference to be drawn from his 
conduct. The doctrines of estoppel, which is 
found in all civilised nations, applies in such a 
case. Whether the case is based on a contract 
not to raise disputes or on estoppel, the doctrine 
is equally operative against the person who so 
induces others to act on the faith of his express 
or implied representations. (Courtney-Terrell, C. 

J. and Dhavle, J.) Jankiram Sital Ram v. The 
Chota Nagpur Banking Association, Ltd. 15 
Pat. 721=165 I.C. 98=9 R.P. 150=17 Pat.L.T. 
697=1936 P.W.N. 738=3 B.R. 8=A.I.R. 1937 
Pat. 169. 

-S. 11^—Conduct — Co-sharer tenant not 

impleaded in lantUords euit ,/or rent, partxd- 
paiing in compromise to .set aside sale—If 
estopped from impugning character of landlord*s 
decree as rent decree — B. T. Act, 
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A co-8harer tenant wlio is not impleaded in the 
suit for rent by the landlord and who during 
the execution proceedings voluntarily comes for¬ 
ward and offers himself as a party to a com¬ 
promise the sole object of which is to have the 
sale of the tenure set aside, does not thereby 
recognise tlie decree obtained by the landlord as 
a rent decree, and he is accordingly not estopped 
from subsequently disputing its character as 
such, particularly when he has not been made 
a party to the appeal filed by the auction-pur¬ 
chaser against the order setting aside the sale 
on the basis of the compromise. {KhundTcar, 
J.) Narendra Nath Aoharjee r. Hirendra 
Nath Acharjeb. I.L.R. (1938) 2 Cal. 266 
c=182 I.C. 217=12 R.C. 18=42 C.W.N. 701 
=A.I.R. 1938 Cal. 600. 

-S. 116— Conduct—Dispute "between co¬ 
operative Society and its member referred to 
arbitration under Society’s bye-law — Dye-law 
making award final and not open to appeal — 
Society, if can challenge validity of bye-law and 
claim right of appeal. 

Where a dispute between a Co-operative Socie¬ 
ty and one of its members is referred to arBi- 
tration expressly under a bye-law framed by 
the Society itself which makes the award of the 
arbitrators final and not open to appeal, the 
bye-law must be taken to govern the contract 
and be treated as though it were one of the 
conditions of the contarct. There is nothing 
illegal in the parties agreeing that there shall 
bo no right of appeal in a particular case. The 
consideration for such an agreement on the part 
of either party is the agreement of the opposite 
party to forego its rights of appeal. When the 
Society has thus given up its right of appeal 
and the opposite party has acted upon that 
basis, the Society cannot be allowed to challenge 
the validity of its byo-law and claim a right of 
appeal. (Coldstream and Bhide, JJ.) Model 
Town Co-operative Sochcty, Ltd., Lahore v. 
Abdul Asar Hafiz Jullundari, I 68 I.C. 
483=9 R.L. 638=39 P.L.R. 460=A.I.R. 
1937 Lah. 673. 


' S. yiD—Conduct-^Dncroachment of land 
by erection of building—Owner failing to raise 
objection — Estoppel. 

A person is not justified in keeping silent 
when he is aware that another person has en¬ 
croached upon his lan^ and is erecting a costly 
building. He will be estopped by his conduct 
^om claiming po^ssion of the area encroach¬ 
ed upon by demolition of the construction erect¬ 
ed thereon. (Bhide, J.) MuL Raj v. Janes- 
WAr Lal 184 I.C. 826=12 R.L. 269=41 P. 
L.R. S73=A_.I.R. 1939 Lah. 602. 

115—Conduct—Execution—Claim to 

interest based on alleged agreement by judg¬ 
ment-debtor to pay same—^Decree silent as to 
Denial of agreement by judgment- 

Latter, if estopped from denying lia- 

n , j.«« ^Execution-Executing 

• —5. 116—Conduot— Father purchasing and 

name—7/ estopped 

properft/ teas not his son's. 

^ father was the acqui¬ 

sition juid the recording of the property in the 

party pleading* estoppel 
knew or would, on inquiries, have known that 
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the property was acquired by the father out of 
his own money and that the son was never in 
a position to acquire such property. 

Held, that the father was not estopped from 
pleading that the property in the suit was not 
tlie property of his son. (PoUock, J.) Gopal 
Trimbak V. Kesheosa Vishnoosa. I.L.R. 
(1936) Nag. 65=165 I.C. 350=9 R.N. 80=A. 
I.R. 1986 Nag. 186. 

-S. 115—Conduct — Mortgaged property 

standing in name of mortgagor—Mother of 
mortgagor present at time of negotiations final¬ 
ly inducing mortgagee to advance money — 
Mother, if estopped from denying title of son 
to property — T. P. Act, S. 41. 

A mortgaged certain property to B. The 
property stood all along in the name of A who 
was cons/idered to be its owner, did all the acts 
as an owner would do, and gave to B the ex¬ 
tracts from the Municipal registers and a copy 
of the survey plan before the mortgage show¬ 
ing that he was the owner. His mother was 
present at the negotiations, when the mortgage 
in question was executed, and it was she who 
finally induced B to advance money on the 
mortgage, at the same time giving her brother as 
surety. Subsequently she brought a suit to 
avoid the transfer. 

Held, that she was estopped from denying the 
fact that the property belonged to her son A. 

Held also, the mortgagee took reasonable care 
te ascertain that the transferor had power to 
make the transfer. It was with the express 
consent of the mother that her son A was held 
out as tlie ostensible owner and in that capacity 
he transferred an interest in the suit property 
to B for valuable consideration and hence the 
proviso to S. 41, T.P.Act, had been complied 
with and the transfer could not be avoided* * 
(Addison and Din Mohammad, JJ.) Mst. Lachh* 
MI Devi v. Uttam Chand Kapur & Sons# 
174 I.C. 299=10 R.L. 649=A.I.R. 1937 Lall. 
272. 


•S. 116—Conduct —Omission to speak- 


7T’’/icn furnishes basis for estoppel — Pepresenta- 
tion and omwion— Distinction^—Connection be¬ 
tween representation and course of conduct— 
Absence of — Effect. 

Where both parties are under a mistaken im¬ 
pression as to their respective rights, and each 
acts under his or her impression, if one of the 
parties asks the Court to believe that any con¬ 
duct or omission on the part of the other mis¬ 
led the former party into adopting a particular 
course of ^ action, it is necessary for the Court 
to scrutiniz© the connection between the repre¬ 
sentation and the course of conduct alleged to 
have been pursued as a result thereof. ^Vhen 
there is an utter absence of evidence of these 
requirements of estoppel, no inference of estop¬ 
pel can be drawn from the mere omission of a 
party to speak. The law of estoppel draws a 
distinction between representations and omis¬ 
sions, and omission to speak will furnish a basis 
for estoppel only when the circumstances are 
such as to throw upon the party sought to be 
bound by estoppel the duty to speak out the 
truth. (Varada^hariair and HorwQl, jj,) 
Narayan Nambi V. Sankaran Nambi. 168 I. 
C. 842=9 R.M. 649=1937 M.W.N. 82=44 L- 
W. 869=A.I.B. 1937 Mad. 158. 
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.S. 116— Conduct—Tenancy passing 


___ ___ - „ . - 

suoc€Ssion.^^and transfers as permanent tenancy 
—No objection raised by landlord — Estoppel. 

Where the plaintiffs and their ancestors had 
been receiving rent, at a fixed rate from the de¬ 
fendant and his predocessors-in-interest continu¬ 
ously for a period of over 76 years, and during 
that period the tenancy had passed to various 
persons by successions and transfers in some 
ef which the vendors described themselve® as 
permanent tenants, and no objection was raised 
by the plaintiffs or their predecessors-in-inte<rest 

to any of them. , - 

JTeUf, that the plaintiffs by their acts ana 

conduct were estopped from denying the perma¬ 
nent nature of the tenancy. {TeJc Chand an/Z 
Dalip Singh, JJ.) Mt. Nazir-ul-Nisa v. Ma¬ 
homed Ishaq. I.L.K. (1940) Lah. 352—188 
I.C. 372=12 B.L. 522=42 P.L.R. 61—A.I- 

R. 1940 Lah. 100. ^ , 

_S 115 —Erroneous statement by Counsel 


^-Client if estopped. . 

An erroneous statement made by counsel in 
the course of argument cannot, estop the client 
from taking the correct legal position afterwards. 
{Bhide, J.) Allahabad Bank, Ltd. v. Pun¬ 
jab National Bank. 42 P.L.R. 249—A.I. 
R. 1939 Lah. 303. 

_S. 116 —Estoppel — None if truth known. 

S. 115 does not apply to a case where the 
statement relied upon is made to a person who 
knows the real facts and is not misled by the 
untrue statement. There can be no estoppel 
where the truth of the matter is known to both 
parties. {Din Mohammod, J.) Lortnd Chand 
V. Punjab National Bank, Ijtd. A.I.R. 


1940 Lah. 254. 

_S. 116 —Estoppel against statute — Com¬ 
promise in contravention of law—If can operate 
as estoppel. 

A compromise entered into in contravention 
of the provisions of law cannot operate by way 
of estoppel as there can be no estoppel as against 
a statute. {Drake Brockman, S.M.) Har 
Persbad V. Savant. 1936 R.D. 665. 

_S. 116 —Estoppel against statute —Aforf- 

gage of raiyati lands in contravention of S. 
47, Chota Nagpur Tenancy Act—Sale in execu¬ 
tion of decree on mortgage—Objection by 
mortgagor—Admission in mortgage as to 
mortgage coveting such lands—If operates as 
estoppel. 

It is perfectly true that in normal circum¬ 
stances a mortgagor is bound by his deed and 
is estopped from contending that the area which 
he has stated as being his to mortgage, is in 
fact not his* to mortgage. But there can be 
no estoppel against the terms of a statute. The 
proposition of law that a grantor cannot be 
heard to ass^t facts in derogation of his grant 
is a sound rule, but it cannot prevail against 
the express terms of a statute which prohibits 
the transfer. K who held an ijara right under 
.an estate mortgaged it to the respondent. As 
ijardar he had khas lands in the mauza. By a 
further agreement it was stipulated that the 
mortgaged property included not merely the 
ijara rights, but also his rights as ijardar in 
the khas lands. The khas lands included cer¬ 
tain areas which were in fact the raiyati hold¬ 
ing of K under the superior landlord. The 


respondent obtained a decree on his mortgage 
ami sought to enforce the mortgage by sale, K 
objoctod to the sale on the ground that under 
S. 47 of the Chota Nagpur Tenancy Act, the 
raiyati lauds could not be sold in execution of 
any decree. The respondent pleaded in answer 
that K was estopped from setting up S. 47 in 
bar of the sale as he was bound by the admissions 
in the mortgage deed and in the agreement. 

Ueld, that in the face of tho express provision 
in S. 47 of the Chota Nagpur Tenancy Act, that 
raiyati lands cannot bo sold in execution of a 
decree, tho mortgagor K was not estopped by 
reason of his admissions in the deed from set¬ 
ting up S. 47, as there could bo no estoppel 
against a statute. {Courtney-Terrell, C.J. and 
Kulwant Sahay, J.) AIanu Mandal v. Jugal 
Kishorb Marwari. 18 Pat.L.T. 430. 

_S. 115 —Estoppel agauist statute—Statute 

imposing duty—Plea of estoppel—If can avail. 

In case of a statute enacted for the benefit 
of a section of the public, that is, on grounds of 
public policy, where the statute imposes a duty 
of a positive kind, not avoidable by the per¬ 
formance of any formality, for the doing of the 
very act which the party suing seeks to do, it is 
not open to the opposite party to set up an 
estoppel to prevent it. This conclusion must 
follow from tho circumstance that an estoppel is 
only a rule of evidence w'liich under certain spe¬ 
cial circumstances can be invoked by a party 
to an action; it cannot therefore avail in such 
a case to release the party suing from an obli¬ 
gation to obey such a statute, nor can it enable 
the opposite party to escape from a statutory 
obligation of such a kind on his part. It is im¬ 
material whether the obligation is onerous or 
otherwise to the party suing. The duty of each 
party is to obey law. {Lord Maugham.) Mari¬ 
time Electric Co., Ltd. v. General Dairies, Ltd. 
168 I.C. 616=9 R.P.C. 299=1937 M.W.N. 
663=46 L.W. 105=A.I.B. 1937 P.C. 114 

(PC.). 

-S. 115 —Estoppel by record — Judgment 

creating charge on property —Bona fide purchas¬ 
er for value without notice—If bound by 
charge. 

A judgment not only creates a right, it works 
an estoppel. A judgment creating a charge on 
immovable property binds not only the parties 
to the suit but also their privies. Tho term 
“privy” is a term of the law meaning a partaker 
^Iio is not a party, that is, in this connection, 
it includes all who derive title to the land, the 
subject of the charge from one who was a party 
to the suit by the decree in which the land was 
charged. It follows, therefore, that the charge 
is effective against a bona fide purchaser of the 
land for value without notice by reason of the 
law of estoppel by record. {Stone, C. J. and 
Digby, J.) Ahsan Hussain v. Maina, I. 
L.R. (1938) Nag. 431=10 R.N. 264=172 I.C. 
949=A.I.R. 1938 Nag. 129. 

-S. 115—Inconsistent pleas—Plea in e\xe- 

cufion that proper remedy was by suit—Plea in 
subsequent suit that it wais barred under 8. 
47, C. P. Code — Estoppel. 

The law does not permit a party where the 
question is one of procedure to urge that one 
form of procedure should be followed and when 
he has euccessfully maintaiped, this and the 
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cedure which he urged should be followed has 
been followed to urge that the new procedure 
is wrong and the old procedure was right. Con¬ 
sequently, a party who has successfully main¬ 
tained in execution proceedings that the proper 
remedy of the opposite party was by way of a 
suit, cannot be heard, when the suit is brought, 
to contend that the proper remedy was by way 
of execution and that the suit was barred bv 
S. 47, C.P.Code. (Dalip Singh, J.) Teou 
Mal V. Moti Lal. 181 I.C. 501=11 B.E. 
863=40 P.L.R. 243=A.I.R. 1938 Lah. 625. 

I—S. llS—Landlor/i and tenant — Conduct — 
Admission—Sufficiency to attract operation of 
section. 

Where after a decree for ejectment, the de¬ 
fendant gives a notice to the plaintiff that he 
would give up possession on a particular day 
but actually did not do so at all, and it did not 
contain any admission that he was a sub-tenant 
only, the failure of the defendant to keep his 
promise to give up possession cannot possibly 
operate as an estoppel. Where all that can be 
said IS that a person has not formally con¬ 
tested the ejectment suit, that is neither a de¬ 
claration an act or an admission within the 
meaning of S. 115 of the Evidence Act. (Bom- 

Prasad. 

1939 R.D. 135=1939 A.W.R. (B.R.) 149. 

I —ixjwd^ord o/nd tei'^nt—Suit for 

ejectment hy landlord against tenant actina in 
collusion with tenant—Tenant admitting claim 
and allowing decree to he passed—Thokadar 
really i,i possesaion^Execution of decree—Oh^ 
jectwn by tenant on ground of decree being 
nullity—If open—Estoppel. 

possession, the 

inckadars being in possession, colluded with the 

tenants and filed ejectment suits against the 

evidence of his posses- 

Zr’pG. fn® admitted the claim and 

(levees for ejectment wore passed. 

Ucld, that the tenants were bound by the ad- 

mission, and could nut object to the execution 

worn decree 

th^ \ I i execute the decrees when 

t *‘‘'*‘* admitted tho claim, though 

the same. 

-Brocfcmun, S.^f. and Knox, J.M.) Sri 
Timkur Balaji V. Sheo Natii. 1936 R.D. 

——S. 115—Minor—Fraudulent misrepresen- 
EstoDDeT Pigkt to plead minority— 

festXtioT^^ contract-Duty to make 

1936 cS"'667. A. I. B . 

.^^^tisiaJce—FaUure to recover tax 

'o mietale^ZoveZ 

defence. 

failed to " otring to some mistake 

Pleaded that tr “ it cannot be 

it when thev "^stopped from recovering 

it’ Tlie* of ' attempts to coUect 

Spr .Si ?;■ 

2®fcA.I.R. 1939 Nag. 195. 

J.- ' }}° — ^istaTce —Person wronglu deacrih^ 
mg himself as eicecutor—Estoppel, 
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Where a person who has not been appointed 
executor of a will either expressly or bv imph- 
cation describes himself as an executor under^ a 

ake him an «xeeutor or raise an estoppel against 

R 78=1939 O.L. 

R. A-J.R. 1939 P.C. 238 (P.C.). 

— ^S. 115—Afortgagor and mortgagee—Buie 

rtj^^nP ^^^^^^^pplicahility to suit in 
repudtatxon of mortgage. 

In a suit by the plaintiff to recover possession 
t property from the defendant on 

t ^ inortgage in respect of that 

property nmdo by her mother during her minori- 

is not binding on 
her, the defendant is not ©stepped from *^dis- 

piiting the title of the plaintiff although he has 

ofthT^'^i^ from her mother 

on the footing that the plaintiff is the owner of 

* ;i estoppel between tho 

mortgagor and the mortgagee does not apply to 

a case where the suit is not based on the mort- 
gage but IS one m repudiation of the mortgage 

Ag. C.J. and Smith, J.) Rajana 
V. Musaheb Ali. 13 Luck. 178=167 I.C. 7ft 

O.L.R. 96=1937 6.W. 

N. 237=A.I.R. 1937 Oudb 431. 

— ——S. 116 — None against statute. 

Tliero can be no estoppel against an act of 

ho legislature men therefore the legislature 

has declared that, no adoption would be valid 

without a registered adoption deed, the plaintiff 

m not estopped bv bor conduct from disputing 

tbo validity of the defendants’ adoption for 

want of a registered deed. (Sanjitmal and 

tory 

— 115—iVom? statute—Applicabi- 

/rmv. C *” P<^^~Clausein con- 

frmif nn't 

from part which is good. 

estoppel against tho statute; 
tn permissible for a party to a deed 

i ‘ f ■ l>ound by a term in the 

Wti in contravention of the statute, 

alia • *s separable from the rest, the 

nia severable, 

^II«a ® which is 

?ni i‘, provides an exception to the gene- 

Itieen executed in 
contravention of a statute, the law of estoppel 

does not apply. (Z). ^r. Patterson, 

Qc^viw. Prosad Roy CnAirDHUBi f. 

OP State for Intiia. 63 C.L.J 62 
=A I R-_1936 Cal. 774. 

S. 115 —None if truth Tenoxen—Person 
curring expenditure over building Imounng that 
't does not belong to htni—TTh^flicr con rotse 
pica of estoppel against ovmer. 

In order to bind a person by estoppel, it must 

t*urp^ a 'l^ pprson incurring the expendi- 

under a bona fide belief that he was 
entitled to the building over which he was in- 

did'lot hH that it 

did not belong to him but belonged to anotlrer 


















CIVIL, CRIMINAL AND REVENUE. 


241 ? 


241 


EVIDENCE ACT (1872). S. 115. 

but. chose of his own accord to incur expenditure 
by repairing that building, he cannot raise 
against the o^Yne^ any plea of estoppel based 
upon his own conduct. {Xanamitty an^l Zia-uU 
Uasan, JJ.) Zakia. Bega&i r. The Lucknow 
iMPROVEMtiNT Trust. 13 Luck. 192=167 I.C. 
414=9 R.O. 382=1937 O.W.N. 252=1937 O. 
L.B. 115=A.I.R. 1937 Oudh 263. 

-S. 115—Question of Jaw. 

There cun bo no estoppel on a statement of 
law relating to the validity of nomination of a 
person as a chela under the terms of a will. 
(J/r. Jayakar.) Kartar Singh v. Dayal Das. 
I.L.R. (1939) Kar. 350=42 Bom.L.R. 1=5 
B.R. 868=12 R.P.C. 23=1939 A.L.J. 809= 
182 I.C. 763=1939 O.L.R. 439=1939 O.W.N. 
634=43 C.W.N. 1037=1939 A.W-R. (P.C.) 
106=A.I.R. 1939 P.C. 201 (P.C.). 

-S. 115—Representation—Act or omission, 

wlien amounts to—Landlord and tenant. Soe 
Landloiu) and tenant—Permanent tenancy. 
A.I.R. 1939 Pat. 296. 

-S. 115—^Representation 

Hindu reversioner giving up 
and not to claim them in 
operates as estoppel. 

Abrangement. A.I.R. 

-S. 115—Representation—Agreement by par¬ 
ties to suit to abide by statement of third person 
—Statement by third person—Binding nature of 
—Right to challenge—Estoppel. 9ee C. P. Code, 
O. 23, R. 3. 1937 A.W.R. 801 = A.I.R. 1937 AIL 

701. 

-S. 115—Representation—Allotment of sha¬ 
res at partition—Parties executing relinquishment 
deeds—Subsequent claim to succeed as reversioner 
to shares allotted to others—Estoppel. See Hindu 
Law — Partition. 1936 A.W.R. 93. 

-S. 115—Representation—C talcing oral lease 

of land from A and erecting house thereon —B 
purchasing house after obtaining from A order 
permitting him to do so — Smt by A for ejecting 
B— Estoppel. 

C took an oral lease of certain land belonging 
to A and erected a house thereon. B purchased 
the said house from C and at the tame of the 
purchase got an order from A permitting him to 
purcliaso the house from C. A subsequently 
brought a suit to eject B, having served him with 
notice to quit. 

Held, that A was not in any way estopped from 
saying that he was entitled to eject B on one 
month’s notice. The actions of B and C were 
referable to the verbal contract whatever that may 
iiavo been. Tho order given by A was merely 
a permission to purcliaso the interest of C and 
was not dissimilar to licence to sublet where there 
is a covenant not to sublet or assign. A.I.R. 
1925 P.C. 140, Dist. {TVori, J.) Munshi Mah- 
TON V. JUOESWARI Phasad Sinoii. 161 LC. 614 = 
8 R.P. 466 = A.I.R. 1936 Pat. 133. 

-S. 116—Representation—Carriage of goods 

by Railway—Declaration of value by consignor— 
Fixing of rate of carriage on basis of declara¬ 
tion—Loss of goods—Plea that value declared not 
true value—If available—Estoppel. See Railways 
Act, S. 75 (1) and (2). 17 Pat.L.T. 268. 

-S. 115— Representation — Change of posi¬ 
tion. 

One essential element of estoppel is that the 
farty raising the estoppel actually altered his 

Q.. D. 11 —16 
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^ position to his detriment on tho faith of the ori¬ 
ginal representation. (^Skemp, J.) ^jjdulla v, 
Meilvrban. 41 P.L.R. 414=A.I.R. 1939 Lah. 
638. 

-S. 115—Representation—Government land 

—Assessment of revenue—Non-enhancement for 
long time—If operates as estoppel against Go¬ 
vernment in regard to enhancement. See Berar 
Land Revenue Code, Ss. 49 and 83 (1). 20 N. 
L.J. 209. 

-S. 115—Representation—Hindu joint fami¬ 
ly—Unauthorised sale by sou during temporary 
absence of father—Subsequent return of father 
and consent to mutation in favour of alienee— 
Effect—Father, if estopped from challenging 
sale. See Hindu L.aw — Alienation. 16 Mys. 
L.J. 32 42 Mys.H.C.R. 669. 

-S. 115—Representation—Hindu widow— 

Adoption by under w'ill of husband—No repre¬ 
sentation of oral authority—Will constimed 
not conferring authority to adopt—Widow if 

estopped from impeaching adoption. See Hindu 
L.AW— Adoption. 48 L.W. 908. 


— Agreement by 
reversionary’ rights 
future—Validity—If 
See Hindu Law—Family 
1937 Pat. 280. 


—S. 115—Representation—Mortgagee part- 

. • t .1. 1 _ ^_!__ ^ A. 


ing with title deeds knowing that they were re¬ 
quired for effecting a sale—Estoppel against mort- 
gdsec in favour of purchaser—If arises. S€£ a . 
P. Act, S. 78. A.I.R. 1937 Mad. 195. 

_S. 115— Representation — Mortgage of 

holding by tenure-holder—Decree obtained by 
mortgagee—Execution by sale of holding—I lea 
of non-iransferabiliiy of tenure —// open in execu- 

is not open to a tenure-holder judgment- 
debtor who has obtained advancees on mortgages 
of his’holding on the representation that he was 
in enjoyment of a transferable interest m land, to 
object to a sale of his holding in execution on the 
ground that his interest is one which is not trans¬ 
ferable. The landlord may be entitled to object 
to the transfer; but the tenant cannot m execu¬ 
tion prevent the sale of his own right, title and 
interest by putting forward the plea that the land- 
lord^s consent would be required to cominete t le 
title of the purchaser. That is a niatter betv^en 
the purchaser and the landlord. {Courtney Ter¬ 
rell C J and James, /.) Somar Ram v. Budhu 
Ram 19 Pat.L.T. 421=175 I .C. 482=1938 P. 
W.N. 457=4 B.R. 586=10 R.P. 630—A.I. 
R. 1938 Pat. 431. 

_S. 115—Representation—Oral agreement 

of permanent lease by Mohunt of Thakur Te¬ 
nant paying Salami and building pucca Structure- 
Tenant not getting agreement specifically enforc¬ 
ed or taking registered lease—Smt to eject by suc¬ 
ceeding Mohunt—Estoppel. 5c^T.P. Act, b. 10/. 

1938 P.W.N. 386. ^ 

_ S. 115— Representation—Plea of estoppel — 

Fraud, if necessary. 

It is not necessary for the purpose of 
that any fraud or deception should be pleaded. 
If it is found that any representation was inten¬ 
tionally made by one party and it was acted up¬ 
on by the other party, the rule of estoppel will 
apply. {Bhide, J.) Abdullah Shah z/. Maho¬ 
med Yaqub. 40 P.L.R. 848—178 x.C. 436—11 
R.L. 458=A.I.R. 1938 Lah. 558. 

_ —S. 115— Representation—Plot let out by 

Covernment for building purposes without fixing 
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mortgage of plot—Implied representation of per~ 
petual teytancy—If arises. 

If a Court of Equity is to enforce a title to land 
against the person who at law is the owner tl>ere- 
of, the title must nevertheless be based either up¬ 
on contract, express or implied, or upon some 
statement of fact grounding as estoppel. A cer- 
tain plot was settled and leased out by Govern¬ 
ment for building purposes. The lease was ap¬ 
parently for no fixed term. There was no legal 
usage or custom by which persons acquiring home¬ 
stead land had permanent right therein. The les¬ 
see obtained a loan from the Government for the 
purpose of building on the land and executed a 
mortgage of the land. 

Held, that the mortgage advance was neither an 
implied representation founding an estoppel nor 
a circumstance sufficient to justify the legal infer¬ 
ence that Government had by plain implication 
contracted that right of tenancy should become a 
^rpetual right of occupation. (IVort and Dhavle 
y/.) Secretary of State v. Sarat Chandra Sen 
Gupta. 171 I.C. 461=10 R.P. 213=4 B R 
33=A.I.R. 1937 Pat. 399. 

--S. llS^Representation — Representation 

of intention—If can be basis of estoppel 
The doctrine of estoppel has its foundation on 
representation of facts being made. A mere rep- I 
resentation of an intention cannot be the basis of 
estoppel. A promise made is not a representation 
of a fact. (Gff/io and R.C. Mitter, JJ.) Bibhuti 
Bhusan Pal Chaudhury v. Maya Deby 174 

7i.=65C.L.J. S,o=A.I. 

- - -S. 115— Representalion—Statement of ^.r- 

‘I — essential—Mere promise to do sonte- 
intng in future—If gives rise to estoppel. \ 

The doctrine of estoppel is a simple one and in ' 
Its essence is just a rule of evidence. If a person 
makes a representation of fact and induces 
another to believe it and to act on it, the law pre¬ 
vents the former from denying the truth of his 
statement. As between the parties, the state¬ 
ment has to be accepted as a correct representa¬ 
tion of what It says, but for this there must be 
a statement, and a statement of fact, not a mere 
promise to do something in the future. Where 
a statement is a mere promise to do a certain act 
m consideration of something else, it may form a 

proved, and if the 
law allows it, but it can certainly not be called a 

«^isting fact to bring in the ope- 
ra^n of the doctrine of estoppel. {Bose, J.) 

Harischandka Har- 
KISAN. 174 I.C. 7=10 R N 342—A T T? 
1937 Nag. 402. 44Z_A.I.R. 
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them against other that he alone is tenant — Estop- 
pel. 

In a suit by a 2 amindar for a declaration that 
one alone of the two persons recorded as joint 
tenants was his statutory tenant in the plots in 
suit, both filed a joint written statement claim¬ 
ing to be joint occupancy tenants, and the suit was 
withdrawn. Subsequently one of them sued for 
a declaration against the other that he alone is 
the tenant. 

Held, that there could be no estoppel unless one 
person by his declaration, act or omission had in¬ 
tentionally caused another person to believe a 
thing to be true and to act on that belief, and 
that as there was nothing to suggest that as a 
result of the written statement the defendant had 
done anything which he would not have done 
[otherwise and as there had been no change in 
the relations of the parties, the plaintiff was not 
barred by estoppel from claiming that the holding 
was separate. {Darling, S.M. and Bomford, J. 
M.) JOKHU V. JOKHAN. 1937 R.D. 256. 

- S. 115— Representation—IVhen raises es¬ 
toppel. 

1 No case of estoppel can be established by a party 
if it is not shown that any action of his was in¬ 
duced by any representation or conduct of the 
I other party. {Lord Nortnand The District 
Loca’l Board, Ahmedabad v. Seretary of State 
32 S.L.R. 340=1938 A.W.R. 115=10 R.P. 

C. 186=4 B.R. 295=172 I.C. 981 = 1938 O. 

A. 78=1938 O.L.R. 83=1938 O.W.N. 90= 
1938 All.L.R. 115=A.I.R. 1938 P.C. 87 

\}r « C * } • 

, , II5 — Representation — ll'hether can be 

of law. 

The expression '*a thing” in S. 115 of the Evi¬ 
dence Act refers to a belief in a fact. The 
representation in order to work an estoppel must 
be a material statement of fact. The reason for 
this appears to be that every body is supposed to 
know the law or at least to have as much oppor¬ 
tunity of knowing the law as another, so that a 
wrong belief on a point of law cannot strictly be 
said to be caused by a misrepresentation on the 
part of another (Zia-ul-Hasan. J. ) Jagat Na- 
rain Singh v. Salik Ram Singh 173 I C 991 
= 1938 O.W.N. 355=1938 O.L.R 157=1938 
O^A. 259—10 R.O. 246=A.I.R. 1938 Oudh 

S. 115 — Representative'* — Estoppel 


—S. 115—Representation—Suit by oerson in 
Tcpresentatwe Capacity-Defendant iTd to be- 

surn'int^fU. ? representative suit—Plaintiff as- 

—SuWnntn.'’^® '“P decree 

PsionnA e ^■epresentative character— 

S. 11. EXPC. VI. 39 


——S. llS^Representationr—Suit by .semindar 

cord/d *-^‘0 Parse s re- 

£fh ^ ^ i/n/w/orv teZi^L 

ioi dnlruf. wr*//eK statement that'they were 

joint occupancy tenants-Subsequent suit by one of 


against fudgment-debtor-If binds execution pur¬ 
chaser of judgment-debtor*s property 

a represented that another has 

iLif but "Ot only him- 

a^so his representatives are bound by 

vent effiective to pre- 

.P^*‘^^aser from him from 
against the prior purchaser. A 
fn auction sale held by tlie Court 

of a decree is a representative of the 
J gment-debtor and is bound by the estoppel 
against the judgment-debtor. The principle ^de- 
^nas not merely on the particular character 
Dorne by the execution purchaser but on the view 

Jn ^ advantage of an estoppel 

lu should be also bound by estoppel 

Jhe purchaser is an innocent purchaser * 
Dhavle, /.—Estoppels under S. 115 of the Evi- 
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dence Act are by the very terms of the section 'mencefnent of lease—Acceptance of Ifose from 
not confined to the parties, but extend t*.- their real owner—If estopped from denying title of first 

representatives. {Courtney Terrell, C,J. and Dha- ylessor. . . ^ , t • , 1 *t 

vie J ) JANKIRAM SiTAL Ram V. The Chota | Per Division Bench.—It is only so long as the 

Nagpur Banking Association, Ltd. 15 Pat. 721 tenancy is subsisting and the tenant is in posses- 
= 165 I C 98=9 R.P. 150=17 Pat. .L.T. 697 Ision, that a tenant cannot set up the title of a 
—^ B R 8=1936 P.W.N. 738=A.I.R. 1937 third person. Where, before the lease is to take 


Pat. 169. 

-S. 115— Scope of. 

The law of estoppel which S. 115, Evidence 
Act, enacts is the same as the English law. 

(Lord IVright.) Mercantile Bank of India v. 

Central Bank of India. 65 I.A. 75=1.L.R. 

1938 Mad. 360=32 S.L.R. 313=1938 A.L. | - -j-• -- 7 ,^ rir—A T R 1937 Mad 
■R 100—1938 P W N 152=19 Pat.L.T. R.M. 340—46 L.W. 818—A.I.K. 1937 Mad. 

f47=4 i R 260=47 L.W. 329=1938 A.L. I 882=(1937) 1 M . L J. 679 (F.B.) , 

T 273=10 R.P.C. 169=1938 A.W.R. (P. i- S. 116— Appluabtlity—Lessor losing pos- 

r ^ Oft—fifi C L T 510=1938 O A 312=40 \session after lease — Tenant made liable for rent 
Bom ^R 713=1938 M.WN 5t2=172 I. to jiuother-Denial of less^^^^^ 


effect, the lessee discovers that the lessor had no 
title and takes a new lease from the real owner 
and enters into possession thereunder, he is not 
estopped from denying the first lessor's title. 
{Varadachariar, Burn and Pandrang Row, //.) 
Arumugham Chetti V. Subramaniam Chetti. 
I.L.R. (1937) Mad. 638=171 I.C. 444-=10 


C. 745=42 C.W.N. 321=1938 O.L.R. 68 
(2) = 1938 O.W.N. 206=A.I.R. 1938 P.C. 
52=(1938) 1 M.L.J. 268 (P C.). 

- S. 115— Scope — English law. 

S. 115 represents or is the same as the law of 
estoppel in England. {Wort, J.) Ram Lal Sahu 
V. Mt. Bibi Zohra. 5 B.R. 785=182 I.C. 618 
= 12 R.P. 30=A.I.R. 1939 Pat 296. 

_S. 115— Scope — If exhaustive. 

Dhavle, J —Estoppels are not confined to S. 115 
of the Evidence Act. {Courtney Terrel, C-J. and 
Dhavle, J.) Janakiram Sital Ram v. Choia 
Nagpur Banking Association, Ltd. 15 Pat. 721 
=165 I.C. 98=9 R.P. 156=17 Pat.L.T. 697 
=3 B.R. 8=1936 P.W.N. 738=A.I.R. 1937 

Pat. 169. 

S. 115— Silence — F.ncroachment on land^ 


Omission to object — Estoppel. 

Where a person knowing that another person 
had encroached upon his I^d by erecting a costly 
building keeps silent and raises no objection to the 
encroachment he is estopped from bringing a suit 
for possession of land encroached upon by that 


S. 116 of the Evidence Act only estops a tenant 
from pleading that at the time of leasing the land 
his lessor had no title; if the lessor loses posses¬ 
sion and the tenant becomes liable to another for 
the rent, he is not estopped from disputing his 
lessor's claim. {Drake Brockman, S.M. and 
Knox, J .M .) PuTTi Lal v. Lodhi. 1936 R.D. 
384 

- S. 116— Applicability—Tenancy coming to 

an end. 

Once the tenancy is at an end there is nothing 
for S. 116 of the Evidence Act to fasten on to. 
When the tenancy is not continuing, the statu¬ 
tory estoppel comes to an end. {Stone, C.J. and 
Bose,J.) Abdul Razak V. Seth Nandlal. I.L. 
R. (1940) Nag. 269=182 I.C. 581=12 R.N. 
12=1938 N.L.J. 317=A.I.R. 1938 Nag. 506. 
-S. 116— Applicability — Tenant already in 


possession. 

Once a tenant admits the title of his landlord 

and acknowledges that he is the person to whom 

he shall pay the rent, S. 116 will apply and it dc.es 

lor possession oi .«iu difference whatsoever whether the 

person. {Bhide. J.) Mool Raj v. Janeshwar landlord has put him into possession or whether 

Lal 184 I.C. 826=12 R.L. 259=41 P.L.R. the tenant has merely attorned to him Of course 

cno A T p iQ^Q Lah 502 it is open to every tenant to prove that he attorn- 

573-A I. R 19^39 Lah -^502 • ^ f^aud, m^- 

Where'there was no evidence of any detriment representation or 
to the appellants as a consequence of the silence ficftion every tenant >s «stopped from denying the 

of the respondent or which had caused the appei- title of his landlord '''‘itH^t hfJas 

lants to alter their position in any way and there and admitted that he was en- 

■ .srrss; st“ “ 

"‘hm. Im’iK?". ,ue..lo„ ol --s. ,1 at.-wh„ 

(Lord Mauqham.) Impohal Bank of Canada \permissibte. u 

V. Mary Victoria Begley. 163 I.C. 295=9 R. A tenant is not estopped merely bemuse by the 
P C 3=1936 M.W.N. 844=1936 A.L.J. 944 tenancy he acknowledges the title of his landlord, 
=1936 A.W.R. 937=44 L.W. 128=A.I.R. and a t«iant may always explain and hereby 

1936 P C 193 (PC) render inconclusive acts done through mistake or 

_s il5— Silence-When basis of estoppel, misapprehension. It is permissible to a tenant to 

5ee Evidence Act, S. 115-Conuuct. A.I.R. deny his lessor’s title if it is shown that he exe- 

1937 Mad 158 I lease *njgnorat^e._(Moj£/y, 


■S. 115—Statute—Estoppel against— Deed camma^Achi z. - ^ 227 

in contravention of law in part—Rule of estoppel jC- ^99-11 R■ 152—A. I.R.^1938 Ra^ 

—H can apply as regards part which is not iile- —;— Dental of title by tenant 
gal Lease—Forfeiture. A.I.R. 1936 Cal. \pel—Extent of applicability of doctrine—Plea of 

\benami — Maintainability. 

- 3 116 _ Applicability — Conditions — Lessee\ It is well settled that if a tenant is inducted on 

discovering -want of title in lessor before com- [the land by a person, that tenant cannot question 
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person who has so inducted him rent which the latter had hitherto been paying G, 

u^Srnf thlt ?he h f, *'’« defendant was formally admitted to 

V* S?®" occupation by the plaintiff as his sub-tenant, 

doctrine peesori. Ihe 1 Held, that the defendant was estopped from de- 

after ?he dU does not, however extend nying the relationship of landlord and tenant be- 

aV.TicJ / f tenancy. (R C. tween the plaintiff and himself, and that he was 

DAR^ ie/i C 468-8 ^ C^ S^O-an^ r’w^M' *° ‘''‘= p'^'ndff. although in the 

460=A I.R 1936 cll 93=63^? 763 


^ ne>.,;ni ^4 4 ti 4 1 J. occupancy, no relation of landlord and 

^ ^ /aiid/ord j Stic- tenant would exist strictly. (Drake Brockman, 


cessor — Estoppel, 


S.M. and Knox, J.M.) Mangali v. Madan Go-' 


S. 116 does not estop a tenant from denying the pal p n 'XA'i 

right, as his landlord, of person who claims to - S 116—P/ca of loss of titlr ftjhc^ 

have succeeded to the landlord who put the tenant to tenancv^IfTpJn to a Lanf ^^^hsequent 

in possession. (Coldstream; J.) Daul.\t Ram v. In a suit bv a landlnrrl f/^r f c . *1. 
Haveli Shah \R 9 T P —to p 1 cc_ ai ^ ^ ^ lanaiora tor rent, it is open to the 

P L R ?46z^A I R 19^^^^ 55-41,tenant to plead in defence that the title of the 

_Q - , plaintiff has, subsequent to the commencement of 

4-47 j: .1 llo^Estoppet of tenant—Derivative the tenancy, passed to somebody else, and that as 

D(jfntiff. such he was not entitled to the rent. S. 116 of 

Vvhere the rent suit is brought by the daughters the Evidence Act does not prevent a tenant from 

lu I'^^sehold rights alleg-'pleading that the title of the original lessor has 

ed to be the stridhan of their mother, though the , since come to an end. (Mulla, J.) Luckman: 
tenants cannot dispute the title of their mother at Chaplain v. Peary Lal-l. 1939 A.W R fH 
the commencement of the lease they can dispute C ) 546=1939 R.D. 402=1939 ALT Q 13 ~ 
the derivative title of the plaintiffs. It is in such 186 I.C. 274=12 R.A. 381=A I r’ 1939 
a case incumbent upon the plaintiffs to prove that j All. 670. ’ ' ‘ 

the le^ehold rights in question were the stridhan —- S. 116—.9co/.e-LeG^^-5-H6-W-£.rfirv 

H .they are entitled to inherit |p/ of lease—Lessee holding ovcr—Suh-lel- 

/ 1 pIp J to Hindu Law. (Bhide, ^see also not surrendering possession—Liability of 

1940 lT I41 "■* ^ lessee for rent or damoges for\Z 

^ occupatwn^Suit by lessee against sub-lessee 

J If. .* —Lather holding shop as tenant arrears—Plea that plaintiff has no title due 

falling into arrears of rent—Son undertaking to 1 lease—Maintainabilitv—Estoppel. 

4 X. / erecuiing lease—Whether es- , ^he mere fact that the lease in favour of a 

tessee of land has expired docs not disentitle him 
to sue his sub-lessee and to claim rent or damag- 
cs for use and occupation from him, when nei* 


denying title of lessor. 

Where the defendant's father who held a shop 

^ predecessor in title of the 'r —'t v^wm/auuu noni mm, wnen nei- 

piaintitt Jell into arrears of rent, and the defen- ther the lessee nor the sub-lessee have surren- 

^ enrt/. f"'-. pay the arrears and to e.xecute Possession on such expiry. A lessee of 

deemed that there was sur- an obligation to surrender posses- 


render by the father of the defendant followed 
by the defendant l^ing let into possession under 

t ff favour of the plain- 

litA. JKcircumstances, is 
estopped from denying the title of the lessor 

(Srwastava, Ag.C. /. and Smith, J.) Ramzani 

V, Bansidhar. 13 Luck. 76=166 I C 295=9 

R.O. 303^1937 R.D. 26=1937 O L r I^ 

1937 O.W.N. 49=A.I.R. 1937 O^udh U 3 ^“ 

lessor uidHc/cd o»i land by 

;^^^i^*\~'S^Presentattve in interest of lessee-If es- 
tof^ed from denying lessor's title. ^ 

^ representatives in interest of the lessee are 

eve^f ^1°"’ '•“estioning the title of the lessor. 

to ‘>^’“'»l-Sub-lease by, 

‘the^ ll^d t' SuWquentJy he°sr^^^ 

fendant^ Tt P^*ntiff without ejecting the de- 


Sion of the premises demised to his lessor from 

derived possession; and until he fulffls 
that obligation, he is bound to pay his lessor cither 
damages for use and occupation. It is no 
doubt open to the sub-lessee to show that his title 
having expired he has surrendered possession to 
the original landlord from whom his lessor deriv¬ 
ed possession or to a person claiming by title par¬ 
amount. In such cases no question of estoppel 
would arise; but when he is unable to plead a 
valid defence to his obligation to surrender pos¬ 
session. it would not be open to him to resist his 
lessor s demand for damages for the use and 
occupation during the period he has been in pos¬ 
session until he surrenders possession to the 
l^essor. Even though, therefore, the original Ics- 
ee s title may have expired, by the expiration of 

lu * u lease, until the sub-lessee shows 

that he has renounced the obligation of surren¬ 
dering possession to him by commencing to hold 
under some other person either the landlord of 
the original lessee, (i.e., his lessor) or a person 
claiming by title paramount or by delivering pos- 

l“ss«"s HU '’’IT’ *’'* -‘"T- 

lessee s title has expired is no defence to a suit 
oy him against the sub-lessee for arrears of rent 
or damages for use and occupation. (Penkaia^ 
romaiia Roo. /.) Ramiah Bachav.ath.ar 
ivARUppAN Servai. 171 I.C. 642=45 L.W. 50S 
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EVIDENCE ACT (1872). S. 116. 

=1937 M.W.N. 186=10 R.M. 379=A.I.R. 
1937 Mad. 478=(1937) 1 M.L.J. 566. 

-S. 116— Scof^e — Person already in posses¬ 
sion executing kabuliyat—If can challenge land¬ 
lord's title. 

S. 116 of the Evidence Act is not confined to 
tenancies in which a person already in possession 
«n.ters into a contract of tenancy. Where, there¬ 
fore, a person in possession of land executes a 
kabuliyat, he is bound by the kabuliyat and es¬ 
topped from challenging the title of his landlord 
unless he can prove fraud, misrepresentation, coer¬ 
cion or mistake. 1935 O.W.N. 449, Folld. (Made- 
lev, J.) Sajjoo t/. Basdeo Prasad. 171 I.C. 84 
= 10 R.O. 83=1937 O.L.R. 518=1937 O.W. 
N. 1030=A.I.R. 1937 Oudh 505. 

- S. 116—Scope—Rule of estoppel—If mo¬ 
dified by Presidency Small Cause Courts Act, 
S. 43. See Presidency Small Cause Courts 
Act, S. 43. (1940) 1 M.L.J. 605. 

- S. 116—5‘co/>c— Shiknii tenant in posses¬ 
sion under original tenancy acknoivledging te¬ 
nancy to neio patta-holder—If estopped from de¬ 
nying title of patta-holder. 

shikmi tenant was already in possession of 
land under the original tenancy. The land subse¬ 
quently was settled with a new patta-holder and 
the shikmi tenant acknowledged tenancy to the 
new patta-holder. The patta-holder sold the 
land to a third person who sued the shikmi tenant 
for rent. The shikmi tenant denied the title of 
the patta-holder through whom the vendee was 
claiming and also set up his own title by adverse 
possession. 

Held, that there was no estoppel between the 
patta-holder and his vendee on one side and the 
shikmidar on the other. For setting up adverse 
possession against the new patta-holder it was not 
necessary for him to give up possession to the new 
patta-holder. (Dltavle, /.) Par.^meshwar Pan¬ 
day V. Ramdhari. 167 I.C. 141=9 R.P. 380= 
3 B.R. 276=A.I.R. 1937 Pat. 27. 

' S. 116— Scope — Suit on lease — Plea of 
denial of contract of tenancy—If barred — Estop¬ 
pel on matter of laiv. 

S. 116 presupposes a provable contract of tenan¬ 
cy. When there is no denial of the landlord’s 
title, but only a denial of a contract of tenancy, 
the section is not a bar. Further there can be no 
estoppel on a matter of law. (Bose, J.) Mst. 
Nasidan V. Mohammad .Saved. 164 I.C. 557= 
9 R.N. 41=19 N.L.J. 179=A.I.R. 1936 Nag. 
174. 

-S. 116— Scope and applicability — Assign¬ 
ment by lessee — Assignee, if estopped from deny¬ 
ing lessor's title—Tenant already in possession at 
the time of lease—If can deny landlord's title. 

S. 116 of the Kvidcnce Act does not deal or 
profess to deal with all kinds of estoppel or occa¬ 
sions of estoppel which may arise between land¬ 
lord and tenant. It deals with one cardinal and 
simple estoppel and states it first as applicable bet¬ 
ween landlord and tenant and then as between 
licensor and licensee, a distinction which corres¬ 
ponds to that between the parties to an action for 
rent and the parties to an action for use and occu¬ 
pation. Whether during the currency of a term 
the tenant by attornment to A who claims to 
have the reversion, or the landlord by acceptance 
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of rent from B who claims to be entitled to the 
term is estopped from disputing the claim which 
he has once admitted are important questions, but 
they are instances of cases which are outside 
S. 116 altogether; and it may well be that as in 
English law the estoppel in such cases proceeds 
upon soniewhat different grounds and is not whol¬ 
ly identical in character and in completeness with 
the case covered by the section. The section 
postulates that there is a tenancy still continuing, 
that it had its beginning at a given date from a 
given landlord. It provides that neither a tenant 
nor any one claiming through a tenant shall be 
heard to deny that that particular landlord had 
at that date a title to the property. In the ordi¬ 
nary case of a lease intended as a present demise, 
the section applies against the lessee, any assignee 
of the term and any sub-lessee or licensee. What 
all such persons are precluded from denying is 
that the lessor had a title at the date of the lease 
and there is no exception even for the case where 
the lease itself discloses the defect of title. The 
principle does not apply to disentitle a tenant to 
dispute the derivative title of one who claims to 
have since become entitled to the reversion, 
though in such cases there may be other grounds 
of estoppel, e.g., by attornment, acceptance of 
rent, etc. In this sense it is true enough that the 
principle only applies to the title of the landlord 
who “let the tenant in” as distinct from any other 
person claiming to be reversioner. Nor does the 
principle apply to prevent a tenant from pleading 
that the title of the original lessor has since come 
to an end. There is in English case-law some 
authority' for the view that a tenant is only estop¬ 
ped from denying his landlord's title if at the time 
when he took his lease he was not already in 
possession of the land. But in S. 116 the Indian 
Legislature has formulated no such condition. The 
words “at the beginning of the tenancy” give no 
ground for it. When a demise of land is made 
and acted on, when the tenant proceeds to occupy 
and enjoy under the grant, gets the shelter of the 
grantor's title and the benefit of his convenants, 
it is difficult to see why “during the continuance 
of the tenancy” he should be free of this form of 
estoppel. (5‘iV George Rankin.) Krishna Pro- 
saii Lal Singh Deo v. Baraboni Coal Concern, 
Ltd. 64 I.A. 311=1.L.R. (1938) 1 Cal. 1= 
31 S.L.R. 625=1937 All.L.J. 1389=169 I.C. 
556=41 C.W.N. 1253=46 L.W. 201=1937 O. 
L.R. 398=1937 A.L.R. 623=1937 O.W.N. 866 
=10 R.P.C. 38=3 B.R. 700=1937 P.W.N. 
795=65 C.L.J. 563=18 Pat.L.T. 739=39 
Bom.L.R. 1034=1937 A.W.R. 961=A.I.R. 
1937 P.C. 251=(1937) 2 M.L.J. 286 (P.C.). 

-S. 116— Scope and effect of—Expiry of 

period fixed in lease—estoppel against tenant if 
continuts thereafter—Tenant neither paying rent 
nor accepting title of landlord since—Absence of 
evidence of landlord's assent to tenant's possession 
—Suit for possession more than 12 years after ex¬ 
piry of lease — Maintainability—Limitation Act, 
Art. 139. 

S. 116 of the Evidence Act only estops a 
tenant from disputing his landlord’s title during 
the continuance of the tenancy. WTiere the ten¬ 
ancy originated in a lease, the estoppel continues 
even after the expiration of the period of tho 
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lease, unless the tenant has openly surrendered 

given notice to his land- | 
lord that he claims under his own title. But in , 

the absence of evidence to prove that the tenant 
paid rent to the landlord after the expiry of the 
l^se, or tiuit the landlord assented to the posses¬ 
sion of the tenant after the determination of the 
lease, or that the tenant accepted the title of the 
landlord after that, it cannot bo inferred that the [ 
relationslup of landlord and tenant continued after 
such deteraination, and Art. 139 of the Limita- ' 
tiou Act bars any suit to recover possession from 

thP twelve years from 

the date when the tenancy was determined. When 

the tenant has proved that the tenancy has been 
determined by efflux of time, it is for the land¬ 
lord to prove that any tenancy was created or 
arose after such date. (noVivill, .7.) Sitha- 
ItAMIAH V. RaMASWAMY. 176 J P 84—l/p M Ort 

46 L.W. 848 = a,I.R. 1938 Mai tI” 

TigM to 

In a suit for ejectment by one of the en 

ejectment^Plea of ins 

person whose title is iet 
itp-lf estops tenant pleading jus tertii. 

plaintiff t'o disp7,I^; °the of7h"e%°o^'?n s° t^t 

would estop or bar the person wliose title ;«» «o+ 

aer. No doubt tho judicial man- 

tency of the Vitne£ that the compe- 

rational ans^yers should bo 't^ted bv 
mterrogatinK him before ^ by Court by 

menced, is not quite justifl^ examination is coni- 
the section. But surhTo. the Provisions of 

whore the circumstan^ o7^thl°” ^ Pursued 

plainly deeirablo case make it 

Krishna Kahar Khundkar, JJ) 

Cal. 669 = m r'^ij (1939) 2 

Cr.I,.J. iosJis C w N KC. 650=41 

182. “ c.w.Nr. 1117=A.I3. 1940 Cal. 

“ W.wSfs,'; SiS'tiS 
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C O competent witness within the moaning of 
b. 118. (Mya Bu and Dunkley, JJ.) Ah Phut 

Rang.L.R. 104=185 I.C. 
^®^=41 Cr.L.J. 129=A.I.R. 1939 

Kang. 402. 

——S. 118 —Child witness—Girl of five years 
—If competent witness^Child able to owe 
rational answers—Omission to administer oath or 
amnnahon--Effect—Evidence—Admissibility • 

. A child of tender age, e.g., a girl of five years, 
IS a competent witness under S. 118 of the Evi¬ 
dence Act, provided the child is able to under¬ 
stand the questions put, and give rational 
answers; and it is usual for a Court to ascertain 
m the best way it can wliether the child witness 
has sufficient intellectual capacity and under¬ 
standing so as to be able to relate what the child 
has STOn or heard at a particular incident. If 
the child can satisfy these conditions, the child 
13 a competent witness; and if the competency 
13 pertained, the mere fact tliat the child is 
unable to comprehend either the spiritual or leiral 
implications of an oath or solemn affirmation in 
coiwequence of the tender age, will not render the 
child incompetent to give evidence of facts within 
Uie Childs personal knowledge. Nor does the 
fact that no oath or affirmation is administered to 
the child render tho evidence inadmissible 
iShankaraimrayafia Rao, O.CJ., and Sreenivasa 
IkOO, J,) LuUvSHMINARAYANA Setty V. Govern- 

cT 295. 217=42Xs!^. 

~ i22-^<^en/—7/ can be implied. 

K Evidence Act, tho consent to the 
evidence being given cannot bo implied. It is 

whZ the Court to ask a party against 

uhom the evidence is to be given whether he or 
she would consent to the evidence being given and 
not to admit it unless such consent is giSn. (Ba 

Emperor. \n 

1937 Rani 347 . 1089=A.I.R. 

“ - Ss. 123 and 124—.^Icctdenfs' register kent 

by doctor—If pHvileged document. ^ 

Ihe accidents^ register kept by a medical practi- 

privileged document, nnd a Magis- 
o?tL therefore refuse to cause product^n 

^ the same. (Lakshmana Rao, J.) Vexkanva v 
Emperor. 189 I.C. 816=1939 M W N 1128 
60 L.W. 796 (1)=A.I.R. 1940 Mad.'2io ® ^ 

recorded by a Forest 
‘i'® <^ourse of an investigation 

bf f K they 

PAT.fi®,!? ^ ® ,<^o®munication3 made in officiiU 

iuriourtn ‘'“®. of which would be in- 

public interests. No privilege can bo 

Ss of such statements under 

^.123 and 124 of tho Evidence Act and the?^ 

tioA record of such investira- 

°t>t be made available to the Co^ 
which tries the offence under the Act It ^ 

be for tlw Court after perusing the statemf^fs 

.^?^*dering the objections as to their ad 

^ssibihty whether they are admissible or nor 
(Pandran^ Boui, d.) 

















253 


CIVIL, CRIMINAL AND REVENUE. 254 


EVIDENCE ACT (1872). S. 123. 

168 TO. 867 = 9 B.M. 656 = 38 Cr.L.J, 619 = 1937 
M.W.N. 322 = 1937 M.Cr.C. 116 = 45 L.W. 470 = 
A.I.R. 1937 Mad. 492= (1937) 1 M.L.J. 613. 

-S. 123— Departmental enquiry papers — If 

privileged. 

Departmental enquiry papers are not unpublish¬ 
ed documents relating to affaire of State. 16 
C. W. N. 431 and 40 Cal. 898, Foil. {Niyogi, 
AJ.C.) Ibrahim Sheriff v. Secretary op 
State. 161 LC. 668=8 R.N. 230=A.I.R. 1936 
Nag. 25. 

-S. 123— Privilege—Diary of foot constable 

shadoioing movements of suspect. 

Under S. 123 it is only when the document 
deals with affairs of State that privilege can be 
rightfully claimed under the section. The diary 
of a foot constable who was sliadowing the 
movements of a suspect could not posibly be¬ 
come an affair of the State within the accepted 
meaning of the words. {Dalip Singh and Sale, 
JJ.) Moilvn Singh v. Emperor. 188 LC. 717= 
IS R.L. 56 = 41 Cr.L.J. 667=42 P.L.R. 484 = A.L 
R. 1940 Lah. 217. 

-Ss. 123, 124, and l&l~Privilege^State 

not a party—Ttules governing production of docu¬ 
ments. 

Where the state is not a party the following 
rules govern the question of production of re¬ 
cords, claim of privilege, etc.—(1) All documents 
called for must be produced. (2) In case of 
state documents the privilege should be claimed 
by the witness who is summoned to produce them. 
(3) When objection is taken the Court cannot 
inspect the document but can take other evidence 
to determine its nature. (4) Ordinarily it is 
enough if the head of the department certifies 
that it refers to an affair of state. (5) The 
Court need not accept it as final but may require 
further evidence. (6) If the Court decides that 
it is not privileged, tho document should be ten¬ 
dered in evidence. (7) If the Court considers it 
a state document, it cannot be admitted in evi¬ 
dence unless with the permission of the head of 
the department. {Bose, J.) Biuiya SAirEB v. 
Ramnath. I.L.R. (1940) Nag. 280=179 I.C. 865 
= 11 R.N. 324=A.I.R. 1938 Nag. 358. 

-S. 123— Privilege claimed under — Duty of 

head of department. 

The law requires that before privilege is 
claimed the head of the department should have 
the document in front of him, should give his 
attention to the matter, should weigh carefully 
whether the privilege should or should not be 
claimed and unless he is satisfied tha,t affairs of 
State are concerned ho should not claim privil^e 
for a document or withhold from a Court the 
means of judging whether a particular witness’s 
statement is true or not true. It is true that 
the head of a department has an absolute privi¬ 
lege on tho point, it is for liim to decide whether 
tho matter is one in which privilege should be 
claimed or should not be claimed but ^ would 
bo good to follow tho practice of the English 
law. namely tliat some indication should be 
given to the Court as to why privilege 19 
daimed or what affairs of State are involved 
•in the matter. Without such indication, 
there is ^ways a danger that the Court may 
draw an adverse inference from the non-produc¬ 
tion of the document. Tho Court is entitled, 
according to the circumstances of each particular 
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case, to draw an inference adverse to the party 
claiming tho privilege. {Dalip Singh and Sale, 
JJ.) Mohan Singh v. Emperor. 188 LC. 717 
= 13 R.L. 56 = 41 Cr.L.J. 667 = 42 P.L.R. 484 
=A.LR. 1940 Lah. 217. 

-Ss. 123 and 124—Public officer claiming 

privilege—Duty of Court. 

Where a public oflBcer declines to produce cer¬ 
tain document, claiming privilege under Ss. 123 
and 124, Evidence Act, it is for the Court trying 
tho suit in which the documents are required, in 
the first instance to satisfy itself that the docu¬ 
ments relate to any State affair or that their pro¬ 
duction will bo detrimental to public interests and 
it is not for tho public oflBcer to decide whether 
the documents are privileged. Tho Privilege 
regarding production of documents is a narrow 
one and the mere fact that their production is 
likely to prejudice the Crown’s case is no reason 
for their non-production. A.I.R. 1922 All. 37 
and A.I.R. 1931 P.C. 254, Foil. {Nuyogi, A.J.C.) 
Ibrahim Sheriff v. Secretary of State . 161 
I.C. 668=8 R.N. 230=A.I.R. 1936 Nag. 25. 

-Ss. 123, 124 and 162— Relative scope and 

effect—Claim to privilege — Sustainability — Con¬ 
ditions. 

I IVassoodeiv, J. —S. 162 of the Evidence Act 
I deals ivith the production of documents in answer 
1 to summons and it is obligatory on a witness so 
summoned, to produce the documents called for 
by the Court; he has no right to determine 
whether the document shall be produced. When 
producing them, it is for him to claim privilege, 
if the documents are privileged, and it is the 
duty of the Court to determine whether the docu¬ 
ments shall bo admitted and exliibited. Ss. 162 
and 123 protect the discovery of documents relat- 
1 ing to matters of state. There is difference 
between a private witness called upon to produce 
documents and a public officer summoned to pro¬ 
duce public record. S. 124 is more particular and 
lays down the rule of public policy and the limits 
within which the production can bo withheld, in 
other words, the character and quality of the 
privilege. The condition precedent to or the test 
of privilege under S. 124 is that the communica¬ 
tion was made to the public oflSeer in official con¬ 
fidence. The question is primarily to be decided 
j by the Cort before whom the privilege is claimed. 
It should be claimed at the earliest opportunity, 
and it is futile to claim the privilege at a late 
stage when there has already been a disclosure of 
the document given in charge of the Court. 
{Wassoodew and Sen, JJ.) Bhalciiandra Datta- 
tkaya V. Chanbasappa Maleappa. 183 I.C. 225 = 
12 R.B. 69 = 41 Bom.L.R. 391 = A.LR. 1939 
Bom. 237. 

—-S. 124 —Disclosure if would harm public 
interests—Who is to decide—Function of a Court 
in relation to claim of privilege. 

Though there is no doubt that the public officer 
claiming privilege is the sole Judge as to whether 
the disclosure of certain communications would 
harm the public interests, yet the question as to 
whether the communications concerned were made 
in official confidence, has to be decided by the 
Court. {Hamilton, J.) Chandra Dhar Tewari 
\v. Deputy Commissionfji, Lucknow. 14 Luck. 
351=11 R.O. 148=178 I.C. 982=1938 O.W.N. 
1354=1938 A.W.R. (C.C.) 140=1938 O.L.R. 
548=1939 O.A. 85=A.I.R. 1939 Oudh 65. 
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- S. 124— Ohject—Disclosure already made 
to a person uotin coufideuce^Section, if applies. 

of Evidence Act is designed to prevent 
the knowledge of official papers beyond that circle 
which would obtain knowledge of them in con¬ 
fidence whether the confidence was express or im- 
pjied As the object is to prevent the disclosure 
pt things not known outside that circle which is 
in confidence, the section has no application when 
once there has been a disclosure to what may be 
called a member of the public to whom the con¬ 
tents of such papers has not been made known in 
confidence (Hamilton, /.) Chandra Dhar Te- 
WARi V. Deputy Commissioner. Lucknow 14 

= 148=178 LC. 982=1938 

O.W^ 1354=1938 A.W.R. (C.C.) 140=1938 
O.L.R. 548=1939 O.A. 85=A.I.R. 1939 Oudh 

05. 
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--S. 124— Privilege—Claim to—Condiiions— 

Commumcahon to public officer in official confi- 
dence—Constderattous for Court ’ 

For the purposes of S. 124 of the Evidence Act. 
communication has to be made to the public officer 
who considers that the public interest suffers by 

ther n? nntCourt to decide whe- 
?c Ui * document for which privi- 

lege IS claimed was a communication made to a 

?he confidence, and if 

thL > ^ decides that it was so made, 

nnhhr authority to compel the 

produce it; for the public 

^j‘5^^osure would or would not be in the 
public interests. Where the statement contained 
m a document was not intended to be made pub- 

V not,, however, enough for the public 

hU mind ^ privilege. He must apply 

his mind to the question whether public interests 

-lisclosure of Jhe con¬ 
tents of the document called for; and only if he 
considers that public interests would suffer by such 
disclosure would the Court grant prUileee 
(IVassoodezo and Sen, JJ.) BhalchandI^' 

?25-'i2'*^rV’ M^lappa. 183 I..C 

l93i-Bom;l37. 391=A.I.R. 

diM^g. 124-Pnt.,7ci7c_Z)„t^ „f authority 

an authority claiming privi¬ 
lege to claim privUege without considering Lr, 

privncM'^^hou'ld to a decision whether 

mi/toK 7 1 claimed. (Ha- 

CoA^issioNFp r, Tewari v. Deputy 

compatfy—c‘!T. ^Codf. 

officer as^'definid^in s'2^0 °c'’p" Cod"°‘ hr''"r 

arrl’sY ^:iSn Tetn's f'^’ 

the Railway He committed on 

duce documents ffi hirno P*-®' 

the Evidence Act possession under S. 124 of 

^li, /.) The Hasim 

•Co Ltd ^SAM Bengal Railway 

e-o-. Ltd. r. Surendra Chandra Chakhavartv 


EVIDENCE ACT (1872), g. 133. 

(1939) 2 Cal. 46=12 R.C 113—182 T P 
870=4| C.V^ 664=yAI.R. 1939 Cal. 386. 

ZTrrT'j officer—Meaning of—Court 

of Wards-/f come under the section 

*r^.,K^ reasonable construction of the term 

he nartKwir* Evidence Act is to 

be partlv derived from the section itself. He is 

an officer with public as opposed to private duties 

offici,r"'';f',' "°"]"’>"i'cations made to Vim in 

official confidence of such a nature that disclosure 

The^Court'^nf interests, 

to ^ • / Wards, for the purposes of S. 124 is 

to be considered as a Government office and its 
officers public officers. (Plamilion, J.) Chandra 

vow Commissioner. Luck- 

-lQ3R^n 148=178 I.C. 982 

— 1938 O.W.N. 1354=1938 A.W R fC C'i idn 

«5=A.LiV939 

• '^’^°V^°—''C°”'Pollcd"-Meanmg 

Prior TT"- for prosecution in 

prior casc—Admissxhxlxly m subsequent case 
agamst him as accused. 

The proviso to S. 132 of the Evidence Act can 
be reasonably interpreted as giving protection to 

From !F evidence which is elicited 

trom them in their examination and given by them 

Jhi. truthfully what 

the> know about the case but not so as to protect 

witnesses who take the opportunity of being in the 

witness box to say things which by no stretch of 

lanpiage it could be properly represented tliey 

ucre compelled to say within the meaning of the 

nr^r ;• ^ called to give evidencf for the 

prosecution m a case is intended by S. 132 to 
be protected m respect of what he says in the 
course of his examination from having that evi- 

peFFon ^*^Snrh®^*"d .when lie is an accused 

son as a witness in a previous case cannot be used 
a^mst lum when he is-on trial as an accused. 
(Rpily, C.J. and Abdul Ghani, J.) Sundaramma 

43 MyrHX.R. 675.^^'"'“'*^ '' 

awounfs to. '^^°^'^°—^'‘»>‘P‘‘lsion-lV/u,t 

S TsI of ‘Contemplated in the proviso to 

beili out ? ?°!"‘cthing more than 

evidence : the compulsion may be^exp?e^ or im! 

be ffi'anv set"? the compulsion must 

e m anj set form of words or that the ji^lrincr (nr 

proteetion should be in a partieulfr form if ihe 
an au«twunderstand that he must answer 

t'l:: LVifIti’oVVTt.'" -weVVhVV-tfon^^ 

he whneswo <i>rection of the Court to 

-iTj. b 

133 and il4!^V!^(b)-Ire<„„p/f^^ 

comnVp «nothing improper in tendering an ac- 

ptflr luch'a question of 

there is nnV. “ competent witness and 

evi»rv ne. ’*^*^cgularity m not sending up for trial 

every person against whom any suspicion appSrl 
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lo exist. It may on occasions be desirable to in¬ 
clude the evidence of an accomplice for what it 
is worth without tendering him a pardon. The 
question of the weight of such a person’s evidence 
is of course important since he will naturally have 
a strong motive for minimizing his own part in 
any criminal transaction and hence his evidence 
must be treated with greater caution than that of 
an established approver. (Roberts, CJ. and Dun- 
kley. /.) Nca Thein Pe v. The King. 184 I.C. 
545=12 R.R. 155=41 Cr.L.J. 44=A,I.R. 1939 
Rang. 361. 

—^-Ss. 133 and 114, Ill. (h)—Accomplice’s 

evidence—Value of. 

The rule of law says that an accomplice is com¬ 
petent to give evidence, and the rule of practice 
says that it is almost always unsafe to convict upon 
his testimony alone. But the rule of law to this 
extent triumphs over the rule of practice that if 
special circumstances exist which render it safe, in 
an exceptional case to act upon the uncorroborated 
testimony of an accomplice and upon that alone, 
the Court will not merely for the reason that the 
conviction proceeds upon such uncorroborated 
testimony say that the conviction is illegal. This 
is the plain meaning of S. 133 of the Evidence 
.^ct. There is no difference between the law in 
India and the law in England in this respect. 
(Roberts, CJ. and Leach, /.) Aung Pe v. Em¬ 
peror. 1937 Rang.L.R. 110=169 I.C. 705=10 
R.R. 19=38 Cr.L.J. 785=A.I.R. 1937 Rang. 209. 

-S. 133—Accomplice’s evidence—Confes¬ 
sion of co-accused—Value of—Distinction. See 
Evidence Act, S. 30. 38 Bom.L.R. 1122=A.I.R. 
1937 Bom, 31, 

-S. 133— Accomplice—Who is. 

Where a witness is not concerned with the com¬ 
mission of the crime for which the accused is 
charged, he cannot be said to be an accomplice in 
the crime, as it is well settled that all accessories 
before the fact, if they participate in the prepa¬ 
ration for the crime are accomplices, but if their 
participation is limited to the knowledge that crime 
is to be committed, they are not accomplices. 
Whether a person is or is not an accomplice 
therefore depends upon the facts in each particu¬ 
lar case considered in connexion with the nature 
of the crime; and persons to be accomplices must 
participate in the commission of the same crime 
as the accused persons in a trial. All persons 
coming technically within the category of accom¬ 
plices cannot be treated as on precisely the same 
footing. (Guha and Bartley, JJ.) Narain 
Chandra Biswas v. Emperor. 161 I.C. 289= 
37 Cr.L.J. 445=8 R.C. 508=63 C.L.J. 191= 
1936 Cr.C. 200 (2)=A.I.R. 1936 Cal. 101. 

— S. 133—Accomplice—Who is—Accessory 
after the fact. See Evidence Act, Ss. 114, III. 
(b) and 133. A.I.R. 1937 Rang. 513. 

-S. 133— Approver — Corroboration — Na¬ 
ture of evidence necessary. 

An approver’s statement must be regarded with 
suspicion and cannot be accepted without material 
corroboration. The prosecution has not only to 
produce substantial evidence to corroborate the 
statement of the approver that he took part in the 1 
commission of the offence, but also that the other I 
accused took part with him. (Weston.) Ga-I 
nesh V. Emperor. 1937 A.M.L.J. 123. | 

Q,. D. 11—17 


EVIDENCE ACT (1872), S. 145. 

-S. 133*— Uncorroborated evidence of ap- 

if can be based on — Discre¬ 
tion of Court. 

S. 133 of the Evidence Act gives the court a 
discretion to base a conviction solely on the un¬ 
corroborated evidence of an approver. Sucli a 
conviction is not illegal. (Baguley, J.) Nga 
Myo V. The King. 1938 Rang.L.R. 213. 

-S. 138— Rc-e.vamination—Object of — New 

matter introduced in re-e.raminaiion—Right of ac¬ 
cused to cross-e.vamine. 

The object of re-examination is to clear the 
ambiguities in cross-examination and if new and 
important rnatter is allowed to be introduced in 
re-examination by the prosecution, the accused 
has a right to cross-examine the witness as re¬ 
gards the matters so introduced. (Iqbal Ahmad, 
J.) Salic Ram v. Emperor. 1936 A.W.R. 967 
= 1936 A.Cr.C. 207=1937 A.L.R. 201 = 167 I.C. 
515=38 Cr.L.J. 416=A.I.R. 1937 A. 171. 

-S. 145— Applicability — Illiterate person. 

An illiterate person is not immune from the 
processes of law with regard to contradiction by 
a previous statement, because S. 145 makes not 
the slightest difference whether the witness is 
literate or illiterate. (Young, CJ. and Blacker, 
J.) Muzaffar Khan v. Emperor. I. L. R. 
(1939) Lah. 509=182 I.C. 935=12 R.L. 80= 
40 Cr.L.J. 708=41 P.L.R. 775=A.I.R. 1939 
Lah. 268. 

-S. 145—Applicability—Suit on hand note— 

Denial of debt but admission of signature on blank 
paper—Admission of debt contained in affidavit 
of defendant filed in prior case—Use of—Condi¬ 
tions. See Evidence Act, Ss. 21 and 145. 17 Pat. 
L.T. 621. 

-S. 145— Approver going back on confession 

—Use of such confession — Extent. 

Where an approver goes back upon his confes¬ 
sion, it can be used to contradict him when he is 
treated as a hostile witness, but it is not substan¬ 
tive evidence and cannot be used to contradict a 
co-accused’s confession. (Niyogi and Pollock, JJ) 
Baliram Singh v. Emperor. 184 I.C. 274=12 
R.N. 106=40 Cr.L.J. 937=1939 N.L.J. 442= 
A.I.R. 1939 Nag. 295. 

-S. 145— Compliance with — Sufficiency. 

Where the whole of the previous statement 
made by the witness is read out to him and he is 
cross-examined in respect of it but he gives eva¬ 
sive replies, S. 145 of the Evidence Act is fully 
complied with, although the witness is not speci¬ 
fically asked about particular portions of that 
statement. (Tek Chand, J.) Badri Prashad v. 
Hira Lal, 40 P.L.R. 471. 

-S. 145— Inquest report — Statements in — 

Use of to contradict evidence of inquest officer. 

Statements contained in the inquest reports can¬ 
not be used to discredit the evidence of the in¬ 
quest officer unless they are put to him under S. 
145, Evidence Act. (Burn and Venkataramana 
Rao, JJ.) Veerankutti Haji v. Emperor. 48 
L.W. 615=177 I.C. 808=11 R.M. 387=39 Cr. 
L.J. 947=1938 M.W.N. 868=(1938) 2 M.L.J. 
618. 

——S. lain tiff’s witness—Documents 

executed by such witness produced by defendant 
to contradict witness — Admissibility. 

Where a plaintiff brought a suit for declaration 
that a certain house was his and he examined as 
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his witness his neighbour who had executed cer¬ 
tain sale-deeds in which the house in suit was 
stated to be that of defendant, and the defendant 
produced these sale-deeds while cross-examining 
the said witnesses. 

Held, that the documents were rightly admitted 
in evidence by the Court. (Tek Chand, /.) Das 
MaL V. SUNDERSINGH. 174 I.C. 751 = 10 R.L. 
592=A.I.R. 1937 Lah. 480. 

- S. 145— Previous deposition of zvitness — 

Contradiction—Mode of. 

A person cannot be allowed to impeach the cre¬ 
dit of a witness by showing that he had in a pre¬ 
vious deposition given statements which are con¬ 
tradictory to his subsequent statement, unless, his 
attention was invited to those parts of it by which 
it is intended to contradict him. {Nawal Kishore, 
C.J. and Ranjitmal, /.) Chothu v. Sarkar. 
1939 Mar.L.R. 76 (Cri.). 

———S. 145— Previous statement of party con¬ 
taining an admission—When can be relied on. 

When a previous statement made by a party in 
another suit is relied on as containing an admis¬ 
sion. that party should be asked to explain that 
previous statement when he is in the witness-box. 
(Bhide, J.) Ude Bhan v. Daulat Ram Taki- 
YA Ram. 170 I.C. 315=10 R.L. 103 (1)=39 
P.L.R. 200. 

-S. 145—Proo/ of previous statemctxt — Ne¬ 
cessity for. 

There is no duty cast upon counsel who wishes 
to cross-examine a witness by putting to him a 
previous statement, first to prove that statement. 
S. 1^, Evidence Act. has to be read with S. 162, 
Cr. P. Code, and quite clearly indicates that the 
attention of a witness is to be called to the pre¬ 
vious statement before the writing can be proved. 
If the witness admits the previous statement, or 
explains any discrepancy or contradiction, it obvi¬ 
ously makes it unnecessary for the statements 
thereafter to be proved. On the other hand, if 
the statement still requires to be proved that can 
be done later by calling the person before whom 
o,® statement was made. {Young, C.J. and 
packer, J.) Muzaffar Khan v. Emperor. I.L. 
R. (1939) Lah. 509=182 I.C. 935=12 R.L. 80= 
40 Cr.L.J. 708=41 P.L.R. 775=A.I.R. 1939 

Lah. 268. 

—-Ss. 145 and 155—5*. 145. if controls S. 155 

•—Questions about oral statements made—If can 
be disallowed. 

S. 145 of the Evidence Act must be taken as it 
is, uninfluenced by any consideration derived from 
the previous state of the law or the English law 
upon which it may be founded. It makes no men- 
tion of oral statements. It therefore cannot, con- 
trol b. 155. Hence questions with reference to 
statements made by one witness to another are 
legally admissible, though the Court could refuse 

ground that they had not 
fion witnesses concerned for explana- 

602^11 P M 109=180 I.C. 

7 1^?—^f/»hVah'on filed by party—Use of. 

A replication filed by a party under O. 6 , R. 5. 

^ prcvious Statement 
nnH^r statement made by him in Court 

under S. 145 of the Evidence Act. {Bhide, /.) 


EVIDENCE ACT (1872), S. 154. 

Behari Lal Sun v. Emperor. 185 I.C. 588=41 
Cr.I^J. 204=12 R.L. 313=41 P.L.R. 652= 
A.I.R. 1939 Lah. 529. 

S. 145— Scope—Document containing prior 
statement of witness—Admissibility to contradict 
witness-^ Dociwient containing admission and 
otherwise relevant—Necessity to draw attention 

of witness specifically to statement sought to be 
used. 

Before a previous statement of a witness in 
writing can be used to contradict his evidence, his 
attention must be specifically drawn to the state¬ 
ment sought to be used under S. 145 of the Evi¬ 
dence Act. That is, however necessary only if the 
document containing t!ic statement becomes rele* 
yant solely under the section and is otherwise 
ir^levant and inadmissible. If the document is 
otherwise relevant and admissible as an admission 
under S. 21 of the Act, it is not necessary to ob¬ 
serve the provisions of S. 145 before using it. 
{James and Rowland, JJ.) Ramkeshwar Das 
V. Baldeo Singh. 165 I.C. 805=9 R.P. 213= 
17 Pat.L.T. 621 = 1936 P.W.N. 635=A.I.R. 1936 
Pat. 588. 

”' S. 145— Witness sought to be contradicted 
in cross-examination by his statement to police— 
Cross-examination subject to subsequent proof of 
statement — Permissibility. 

Where a witness is sought to be contradicted by 
a statement made by him to the police, it is not 
necessary that such statement must first be proved 
before the witness is allowed to be cross-examined 
upon it. In order to avoid delay, there can be no 
objection to the witness being cross-examined 
on his statement to the police, provided that the 
statement is proved subsequently. A.I.R 1935 
Rang 98 , Foil. {Almond, J.C. and Mir Ahmad, 
J.) Md. Zaman V. Emperor. 174 I.C. 678=10 
R. Pesh. 71=39 Cr.L.J. 627=A. 1. R. 1938 
Pesh. 18. 


" .Ss. 146 and 148— Questions as to charac¬ 
ter—Limits of. 

Magistrate should confine questions as to cha- 
*‘acter asked in cross-examination to questions 
which are relevant to the case, and disallow 
questions which are unnecessary, provocative or 
merely harassing. {Mosely, J.) S. Pillay v. 
bHAiK Thumby Sahib. 189 I.C. 705=41 Cr. 
L.J. 790=A.I.R. 1940 Rang, 113. 

-—-—^S. 154— Discretion of Court—Permission 
to declare prosecution witnesses hostile and to 
cross-examine thejn—Grant of. 

S. 154, Evidence Act, in no way fetters the dis¬ 
cretion of the Court to permit leading questions 
^ be put by a party to his own witnesses; the 
Court has unfettered discretion to allow the pro¬ 
secutor to cross-examine prosecution witnesses, 
after declaring them hostile. {Rowland, J.) 
Deodhari Koeri V. Emperor. 166 I.C. 726=9 
R.P. 342=38 Cr.L.J. 271=3 B.R. 216=A.I.R. 
1937 Pat. 34. 

---S. ISA-—Evidence of hostile witness — 

—^**tire evidence, if should be rejected. 

When a witness becomes hostile it would in 
certain cases be unsafe to accept any portion of 
the testimony which he has rendered in exami- 
nation-in-chief. To pick and choose between the 
statement such a witness makes in examination 
in chief would sometimes be an unsound proceed¬ 
ing. But it would be quite wrong to hold that a 
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Court is entirely debarred from bringing its judi¬ 
cial discretion to bear on materials which cross- 
examination elicits and of deciding whether the 
truth lies there. {Khundkar, J.) Ramesh 
Chandra Das v. National Tobacco Co. of 
India, Ltd. 44 C.W.N. 999=A.I.R. 1940 Cal. 
536. 

-S. 164— Hostile witness — Evidence of — 

Value of—**Declared hostile**—XJse of — Desira¬ 
bility —^Permwston to treat witness as hostile — 
Grant of^Duty of Court. 

It is now settled that the evidence of a witness 
who is cross examined by the party calling him 
is still evidence and can be relied on by either 
party, the credibility of the facts deposed to 
being a matter for the jury. There is no legal 
objection to permission to treat a witness as 
hostile being granted freely, although it is pre* 
ferable to avoid the use of the words “declared 
hostile” which by association have come to carry 
by implication a misleading significance. (Row¬ 
land and Chatterjee, JJ^ Nebti Mandal v. 

Emperor. 19 Pat. 369=1940 P.W.N. 73=A.I.R. 
1940 Pat. 289. 

—-- S. 154— IVitness^s answers in direct con¬ 

flict with other evidence—Permission to cross- 
examine—If allowable. 

That the witness’s answer to certain questions 
is in direct conflict with evidence of other prose¬ 
cution witnesses is not and can never be a reason 
for allowing the witness to be treated as hostile 
and permitted to be cross-examined. (Beasley, 
C.J. and King, J.) Ratnasabapathi Goundan 
V. Public Prosecutor. 59 Mad. 904=164 I.C. 
243=9 R.M. 99=37 Cr.L.J. 909=1936 M.W.N. 
459=44 L.W. 155=1936 Cr.C. 635=A.I.R. 1936 
Mad. 516=71 M.L.J. 231. 

-S. 155—If controlled by S. 145. See 

Evidence Act, Ss. 145 and 155. 1938 N.L.J. 434. 

-S. 155— Witness not believed in judgment 

in another case—If impeaches his credit. 

The credit of a witness may only be impeached 
as provided by S. 155, Evidence Act, and not 
otherwise. Even the fact that a witness has not 
been believed in a judgment in another case does 
not impeach the credit of the witness, for such 
a judgment cannot be given in evidence for the 
purpose. Judgment in other cases are relevant 
only under Ss. 40 to 43, Evidence Act. (Hamil- 
ton, J.C. and Mir Ahmad, A.J.C.) Mir Jawali 
V. Emperor. 162 I.C. 300=37 Cr.L.J. 619=8 
R. Pesh. 194=1936 Cr.C. 314=A.I.R. 1936 
Pesh. 106. 

■S. 157— Construction—‘Former statement* 
—Meaning of. 

The words ‘former statement' in S. 157 of the 
Evidence Act mean a previous statement of the 
witness who is to be corroborated made on ano¬ 
ther occasion, (i.e.) an occasion other than that 
at which the subsequent statement requiring cor¬ 
roboration is made. (S. N. Guha and Biswas, 
JJ.) Harendra Kumar Mandal v. Emperor. 
66 C.L.J. 196=174 I.C. 36=10 R.C. 607=39 
Cr.L.J. 395=A.LR. 1938 Cal. 125. 

-S. 157— Corroboration — Procedure. 

Ordinarily before the corroborative evidence 
is admissible, the evidence sought to be corrobo¬ 
rated must be given. Where in support of the 
plaintiff's case a witness for the plaintiff produces 
a letter written to him by another witness but 
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before the production of such letter the witness 
does not make any statement whatsoever, which 
is sought to be corroborated by the letter, the 
letter cannot be admissible in evidence under S. 
157, Evidence Act. (Venkatasubba Rao, /.) 
Muthu Goundan v. Chinniah Goundan. 174 
I.C. 806=10 R.M. 740=A.I.R. 1937 Mad. 861. 
. S. Ibl-^Corroborative evidence — Admis¬ 
sibility. 

In a litigation between a nephew F and his uncle 
in respect of certain land the nephew got a de¬ 
cree but as his uncle would not give him posses¬ 
sion in spite of the decree the nephew had to re¬ 
sort to Criminal Court without success. One 
day while the sons of the uncle G and A accom¬ 
panied by M were bringing sheaves of wheat 
from the disputed field, G was shot dead and F 
was alleged to be the murderer. On behalf of 
the prosecution A and M gave the story as set 
out above. On behalf of the prosecution there 
were two other independent witnesses who were 
in the neighbourhood of the place at the time of 
the crime. They said that they heard two shots, 
went to the scene of murder, found deceased ly¬ 
ing dead and were told by A and M that F had 
murdered him. 

Held, that the statements of the two indepen¬ 
dent witnesses were admissible under S. 157 to 
corroborate A and M in that they charged F at 
once. (Almond, J.C. and Mir 4hmad, J.) Fakir 
JuMMA Khan v. Emperor. 10 R. Pesh. 63= 
40 Cr.L.J. 334=180 I.C. 239=A.I.R. 1939 Pesh. 
4. 

-S. 157—Deed not inter partes —Recital in 

as to boundary—Admissibility as corroborative 
contemporary statement. See Evidence Act, Ss. 
32 (3) and 157. 1940 M.W.N. 80. 

-S. 157— First information report — Use of. 

The first information report can be used only 
to corroborate or to contradict the testimony of 
the witness who made it. It is inadmissible as a 
piece of positive evidence directly supporting the 
prosecution. Where it does not corroborate the 
testimony of such witness, it can only be used to 
contradict the evidence of him given in Court 
and as an indication that the defence story set 
up is false. (Skemp, J.) Harnam Singh v. 
Emperor. 38 P.L.R. 203=165 I.C. 146=37 Cr. 
L.J. 1079=9 R.L. 218=1936 Cr.C. 833=A.I.R. 
1936 Lah. 833. 

-S. 157— Reference by witness to deed to 

zvhich he was not party — Permissibility. 

In a suit for possession of certain shop one G, 
who was a near neighbour of the plaintiff, gave 
evidence. He said that the shop in dispute be¬ 
longed to the plaintiff and in support of his testi¬ 
mony produced some rent deeds executed in his 
favour which in the recital of the boundaries gave • 
the shop in dispute as the property of the plain¬ 
tiff. G actually did not sign any one of the deeds. 

Held, that G could not refer to deeds to which 
he was not a party, i.e.. to statements which he 
did not make as corroborative evidence under S. 
157. (Skemp, /.) Kheman v. Chhotu. 179 
I.C. 68=11 R.L. 523=40 P.L.R. 968=A.I.R. 
1938 Lah. 635. 

-S. 157—Sanchas— Admissibility and use 

of in proceedings under S. 107, Cr. P. Code. 

In proceedings under S. 107, Cr. P. Code, san¬ 
chas or reports made by the prosecution witnesses 
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on various dates against the accused in the ab¬ 
sence of the latter, are not substantive evidence 
of the matters mentioned in them; but under S. 
157 of the Evidence Act, such reports can be used 
in order to corroborate what the witnesses testify 
to in Court when they are examined in Court. 
{Roivland, /.) Mahabir Gope v. Samrathi 
Singh. 189 I.C. 457=41 Cr.L.J. 746=13 R.P. 
124=6 B.R. 837=21 P.L.T. 652=1940 P.W.N. 
52=A.I.R. 1940 Pat, 252. 

-;- S. 159—Panchayatnamas prepared by 

police for recovery of articles on information by 
accused—Use of—Admissibility as substantive 
evidence. 

There is no provision in the Evidence Act by 
which panchayatnamas prepared by the police for 
the recovery of articles on information given by 
the accused can be used as substantive evidence. 
If they are prepared at the time, they can be used 
by the witnesses for the purpose of refreshing 
their memories in the witness-box under S. 159, 
but in themselves they are not evidence. (Burn 
and Stodart, JJ.) Seetha Rami Reddi v Em¬ 
peror. 184 I.C. 327=12 R.M. 436=40 Cr L T 
925=1939 M.W.N. 465=A.I.R. 1939 Mad. 16%. 

S. 159—Record of statement of deceased 
person—Proof. Evidence Act, Ss. 32 (1). 

159 AND 160. 1936 Cr.C. 41=A.I.R. 1936 Rang. 
42. ® 

in first information 
reports, mcdxco-legal reports, etc.—Mode of 
proof. ■' 

The practice of referring to statements in the 
nrst information reports, medico-legal reports, 
etc., as if they were evidence is not justified by 
law. 1 he proper course is for witness to refer to 
the doaiment which he has prepared at the time 
under S. 159. Evidence Act, and slate in Court 
everything which the prosecution, or Counsel for 
defence, or the trying Magistrate or Judge con- 
sidcrs material. Hence anything in such a report 
which is not sworn to by the witness in Court 
cannot be referred to by the Judge. (Skemp. /.) 
Mahomed Saladat v. Emperor. 170 I C 253— 

869=39 P.L.R. 290= 

A.I.R.J:937 Lah. 475. , 

Tj .180—Statement by deceased person— 

Adrriissibihty and proof of. See Evidence Act, 

Cr.C. 41=A.I.R. 

1936 Rang. 42. 

——S. 160—Trtfnm not recollecting facts nor 

EviJrL reported facts ^correctly— 

Bv^cnce of such witness—Admissihilily. 

® witness to state 

case wa" the 

to have said, nor does he state ' 

t Z that although ho h^s no speci- 

Lre ”hat facts themselves, Im^as 

I.R. 1938 Lah. 629. Cr.L.J. 930=A. 

— S^aie document—Test 

books Tf a 

i“ca‘i’e'fth1fh’e ke^r «U'ttrp^/so^ 
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made by the police to be produced in evidence. 
Police refused to produce the copies claiming 
the privilege of '*State document 
Held, where account books were not State do¬ 
cuments, copies of them could not assume this 
important shape simply because they were writ- 
ten in the course of a police investigation. 
Neither the police nor any other person can 
evade the normal rules of disclosure by the sim¬ 
ple expedient of entering matter for which no 
privilege can be claimed into an otherwise pri¬ 
vileged document. (Bose, J.) BnAfvA Saheh 
r. Ramnath. I.L.R. (1940) Nag. 280=179 I. 
C. 865^11^ R.N. 324=A.I.R. 1938 Nag. 368- 

■;- S. 163— Police^diary in Calcutta—Accused 

tn.ypecUng witnes^s statement to contradict him 
If bound to give entire statement as evidence. 
S. 163 of the Evidence Act is applicable to 
criminal trials as- well as to civil actions. If 
during cross-examination of a mtness the coun¬ 
sel for the accused calls for the statement of 
that witness recorded by the police in Calcutta 
during investigation and inspects it for the pur¬ 
pose of contradicting the witness, the Govern¬ 
ment counsel is entitled to require the counsel 
for the accused to give the whole of the state¬ 
ment as evidence excluding only such portions 
as are not relevant to the case, although that 
would bring on the record those parts of the 
statement which are corroborative of the wit- 
ne.ss-’s evidence at tho trial in addition to those 
brought on the record by counsel for the accused 
as being contradictory of that evidence. But 
where there is no formal notice or requisition 
from the accused calling for the police diarv 
and the Government counsel produces it stating 
that he will not ‘‘rely on the strict technicality 
thereby giving the impression, although the im¬ 
pression is unintended, that he will not require 
counsel for the accused to put in the document 
as a whole, the accused cannot be compelled to 
give as evidence the entire statement in question 
(/fOM J.) Emperor v. Makhan Lal Da-tta. 
I.L^R. (1939) 2 Cal. 429=187 I.C. 138=41 

^2 R.C. 663=A.I.R. 1940 Cal. 

TT* -167--77nproper admission of evidence— 

eiidence —Conviction on the reTTwintn^ 

improper admission 
of evidence, a Judge would be acting correctly 
under S. 167 of the Evidence Act, if he comes 
to the conclusion tJiat the rest of the evidence 

jAxrTr^^^*” justify the conviction. (Gruer, J.) 
Jamna Prasad v. Emperor, I.L.R. (1940) 

IcT^ (2)=174 I.C. 623= 

10 R.N. 417= A.I.R. 1938 Nag 326 

EX-COB^^ICATION—Effect of-Son of ex¬ 
communicated person—If affected—Deed of ex- 

communication—Construction. See Hindu Law 

'w”l69 211=A.I.R. 1931^ 

EXECUTION. 

See also C.P.C. S. 47 and O. 21 (2)— Decree. 
Amendment of application. 

Application for. 

Appropriation of payments. 

Attachment. 

Benamidar. 

Compromise. 
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Costs. 

Delivery of possession. 

Executability of decree. 

Executing Court. 

Equitable execution. 

Instalment decree. 

Jurisdiction. 

Limitation. 

Minor. 

Mortgage decree. 

Objection by debtor. 

Procedure. 

Rateable distribution. 

Rent decree. 

Resjudicata. 

Revision. 

Revival. 

Right of execution. 

Sale. 

Satisfaction. 

Withdrawal. 

Amendment 'of application. 

-Amendment—Defective application for 

execution—Particulars of property to be attach¬ 
ed not specified—Amendment after limitation— 
Jurisdiction of Court. See C.P.Code, 0.21, R.17. 
40 Som. L.R. 676. 

Application for. 

-Application—Order dismissing on grant 

of time to judgment-debtor—If final order 
of disposal—Judicial or administrative order. 
See C.P. Code, S. 73. 70 M.L.J. 683. 

- Application for—Decree passed hy Dis- 

irict Judge, Dera Ismail Khan—On passing of 
Frontier Courts Fegulation, Court of District 
JuAge "becoming Court of Senior Subordinate 
Judge—Application for execution based on 
transfer certificate granted by District Judge 
{new style)—If competent. 

A decree was passed by the Court, of the Dis¬ 
trict Judge, Dera Ismail Khan. After the pass¬ 
ing of the decree the Frontier Courts Regulation 
came into force and the Court of the District 
Judge became the Court of the Senior Sub- 
.ludgo. Later on, the decree-holder applied to 
the District Judge (new style) for transfer of 
certificate for execution of the decree. The 
District Judge issued the certificate and on the 
basis thereof an execution application was 
presented. 

Held, that the transfer certificate was issued 
by a Court which was not the representative of 
the Court which originally .passed the decree. 
Hence, the application for execution was not com¬ 
petent ns the transfer certificate had not been 
granted by the proper Court. (Bhide, J.) 
Lyallpur Bank, Ltd. v. Jai Gopau 190 I.C. 
146=A.I.R. 1940 Lab. 97. 

- Application for—Dismissal in consequence 

of stay order of Court which vasaed decree—If 
final disposal—Surety for judgmenUdebtor — 
Undertaking to produce judgment-debtor 
till disposal of application—If discharged by 
such dismissal—Subsequent application to revive 
prior application—lAability of surety. 

Whore the executing Court dismisses an execu¬ 
tion petition, not for any default of the decree- 
holder, but because there has been a stay order 
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from the Court which passed the decree, and 
because the executing Court is not willing to 
keep the petition on file indefinitely, the dismis¬ 
sal is not an order of disposal of the petition, 
especially when the executing Court also says 
that tho petition may be renewed after the stay 
order is vacated. It is merely an order adjourn¬ 
ing the petition sine die, and a soibsequent peti¬ 
tion for execution filed after the cancellation of 
the stay order is not a separate application but 
one to revive the old or prior petition. A surety 
who secures the release of an arrested judgment- 
debtor by undertaking to produce the judgment- 
debtor whenever called upon by the Court until 
tho execution pet.ition is finally disposed, cannot 
claim to be discharged from his liability on such 
a dismissal of the execution petition; he conti¬ 
nues liable, and his liability can bo enforced in 
the subsequent application for revival. (Mockett 
and Ilorwill, JJ.) Annamalai CHErrriAR v. V. 
T. CnET^riAR Firm. 173 I.C. 579=10 R.M. 
613=1937 M.W.N. 348=46 L.W. 350=A.I. 

R. 1937 Mad. 721. 

Appropriation of payment. 

-Appropriation of payments—Sums receiv¬ 
ed by way of rateable distribution—If go in 
dis’cliarge of whole decree debt including costs— 
Right of decree-holder to appropriate towards 
decree amount excluding costs. See C.P. Code, 

S. 73. 1938 M.W.N. 1210. 

Attachment. 

- Attachment—-Amount due—Life Assurance 

certificate — Nomince*s right to claim exemption 
from attachment in execution of decree against 
deceased certificate holder—Mutual wills. 

When the benefit under a certificate granted 
to a member by a Life Assurance Company 
: under a mutual benefit scheme is payable to tho 
grantee of the certificate himself when he retires, 
and in case of his death, to his nominee only 
if the latter survived the member, and when tho 
member himself under the rules of the company 
has a right to remove or change his nominee, 
the nominee has no vested right or interest in 
tho benefit. If the member dies before receiv¬ 
ing payment of the amount due under the corti¬ 
cate, the amount is an asset of the deceased, he 
having dominion over it at tho time of his 
death. Tlio amount can therefore be attached 
in execution of a decree against the deceased 
member and the nominee under the certificate 
cannot claim the amount as belonging to him or 
her, and thereby claim exemption from attach¬ 
ment. The nomination is neither an assignment 
nor a tjust. Even if the nomination be regard¬ 
ed as a will, it makes no difference, because the 
member would have the power to revoke the will 
on giving notice to the nominee. Wliere two 
persons each having a certificate of his own, 
nominate the other as nominee under their res¬ 
pective certificates, the nominees cannot get any 
vested interest on the analogy of reciprocal wills, 
because even if it be regarded as a case of mu¬ 
tual wills, the members have the power of re¬ 
voking the will provided they give notice to tho 
nominees. {Srinivasa Bao, J.) Venkatamma 
V . Nanjundatpa. 14 Mys.L.J. 61=40 Mys. 
H.C.R. 462. 

- Attachment—Attachment of property be^ 

I fore judgment—Compromise decree passed with 
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order that attachment should continue iiU full 
payment—Subsisting attachment — Onus. 

Where certain property was purchased by the 
decree-holder in execution of his money decree 
against a certain person but the same property 
was attached by him before judgment in his suit 
and the suit was compromised and an order was 
passed by the Court that attachment should con¬ 
tinue tili full payment. 

Held, that the attachment having been ordered 
and a report having been submitted that the 
order had been complied with, it must be assum¬ 
ed that there was a proper and siibsisting attach¬ 
ment when the property was sold, especially in 
view of the subsequent order that the attach¬ 
ment should be continued. The burden of 
pr(^ving that there was no subsisting attachment 
at the time of sale would be on those who allege 
that a valid attachment had not taken place. 
{Jai Lai, J.) Mul Raj v. Official Receiver, 
.Thelcm. 174 I.C. 668=10 R.L. 572=A.I. 
R. 1937 Lab. 297. 

■Attachment — Decree-holder attaching crop 


of judgment-debtor on land of third person— If 
bound by terms of tenancy. 

A judgment-creditor can in execution attach 
and bring to sale only the right, title and 
interest of his judgment-debtor in the property 
against which process in execution is issued at. 
his instance. He obtains bv the warrant of 
attachment the right tn bring to sale the pro¬ 
perty of his judgment-debtor subject to all res¬ 
trictions and equities which were binding on 
that property in the hands of his judgment- 
debtor. He is just as much bound by those 
equities as was his judgment-debtor and it 
matters not whether he has knowledge thereof 
or not. Consequently where a judgment-creditor 
attaches crop grown by his judgment-debtor on 
the land of a third person he is bound by the 
terms of the tenancy agreement between his 
judgment-debtor and that third person, whether 
he has knowledge thereof or not. (Roberts, C. 

U Po Hla f. Ko Po Swat. 
19^ R^g. L.B. 137=176 I.C. 612=11 E.R. 
61—A.I.R. 1938 Rang. 140. 


■——-Attachment—Effect of—Sale in execution— 
ttffect on attachment. 

Where in execution property is attached and 
subsequently sold, the attachment itself ceases and 
the attaching decree-holder cannot claim any right 

attachment. (Stone, C J. 

Jailalsao. I.L.R. 
127=165 I.C. 939 (1)=9 R.N. 
Ill ( 1 )—A.I.R. 1936 Nag. 209. 

—- Attachment — Necessity — Decree — Hy¬ 
pothecation of immovables offered by iuda- 

or security for satisfaction of decree 

Where immovable properties are the subiect- 
mLt" ebtor 'hypolhecaU^nt Those*"'’ *’’' 

all the hvDothpra^^S^^^"^® proceed to sell 

attachment Properties without taking out 

7 / / Y properties. (Rowland and 

SyFD MUHAMMAn^u'*^'^ PRASAD ChAUDHURY V. 

18 Pat ng Maksoor. 20 Pat.L.T. 924= 
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■ Attachment—Notice prior to — Necessity — 
Decree against minor—Death of guardian ad li¬ 
tem —Execution ivithout fresh guardian in igno¬ 
rance of death of guardian — Attachment—If 
void. 

A decree was passed against a minor represent¬ 
ed by a guardian. The guardian died but execu¬ 
tion was taken in ignorance of such death and 
property of minor was attached without execu¬ 
tion going further. 

Held, that no notice was necessary before mak¬ 
ing the attachment as the minor was not pre¬ 
judiced by such order. (Pollock, /.) Pralhad 
PuNDALiK V. Mohanlal Bhawanilal. A.I.R. 
1936 Nag. 77. 

Benatnidar. 

- Benatnidar—Decree obtained hy-^Right of 

true oivncr to execute. 

The true owner, if he can prove that the de¬ 
cree-holder is his henamidar, is entitled to exe¬ 
cute the decree. (Panckridge, /.) Pradosh Chan¬ 
dra Basu V. Hugh Gordon. I.L.R. (1938) 1 
Cal. 692. 

Benamidar —Locus standi in execution pro¬ 
ceedings. 

A decree can be executed only by a deorcc- 
holder. who is defined in S. 2 (3), C.P. Code, 
subject to this that the transferee of the decree 
can apply under O. 21, R. 16, to be allowed to 
execute the decree. In execution proceedings 
benamidars are not ordinarily recognized. If X 
advances money to A in order that A may advance 
it to B X does not thereby obtain any rights in the 
bond that may be executed by B in favour of A. 
A person by advancing money for a mortgage does 
not become a mortgagee, nor does he become a 
decree-holder in the decree passed in the mort¬ 
gage suit. If he wishes to have the rights of the 
mortgagee or decree-holder, he should see that 
his name is entered in the mortgage-deed or that 
he is joined as a party in the mortgage suit. He 
has no interest in the decree and has therefore 
no right to object to the attachment of such a 
decree by another. (Pollock, J.) Ghanshyam 
Das Balkisan v. Sheo Kisan Das. I.L.R. 
(1937) Nag. 82=167 I.C. 502=9 R.N. 189= 
A.I.R. 1937 Nag. 30. 

Compromise. 

■ Compromise—Compromise decree—Regis¬ 

tration of—Court if can consider the question of. 
See Executing Court, infra. A.I.R. 1937 
All. 282. 

' “Compromise—Compromise decree for an 
amount exceeding the pecuniary jurisdiction of 
the Court—Executing Court, if can go behind. 
See Executing Court, infra. A.I.R. 1937 
Oudh 379. 

- -Compromise—Effect of. 

A judgment-debtor is always entitled to resist 
execution on the basis of a compromise if the 
compromise is binding on the decree-holder and 
has the effect of barring execution. (Harries, C. 
J. and Dhavle, 7.) Buxar Central Co-opera¬ 
tive Bank, Ltd. v. Akhouri Bindhyachal 
Prasad. 185 I.C. 606=6 B.R. 222=12 R P 
387=21 P.L.T. 173=A.I.R. 1940 Pat. 261. 

Compromise—Effect of—Facilities given 


|/o judgment-debtor for paying decretal amount _ 

[Decree, tf extinguished. 
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Where under a compromise between the decree- 
holder and the judgment-debtor, the latter is 
given qertain facilities to enable him to pay off 
the decretal amount, the decree is not extinguish¬ 
ed by the compromise and it continues to be exe¬ 
cutable. (Abdul Qayoom, C.J. and U'asir, J.) 
Shambu Nath v. Murli Mal. 42 P.L.R.J.& 
K. 99. 

- Cotfipro7mse—Executing Court—Duty to 

record. 

The Executing Court is bound to record a com¬ 
promise between the parties and the question 
whether such compromise extinguishes the de¬ 
cree or whether it does not intend to extinguish 
the decree, is entirely beside the question as to 
whether or not the Court has jurisdiction to re¬ 
cord it. (Dalip Singh and Skemp, JJ.) Amir 
Chand V. Des Raj. 176 I.C. 813=11 R .L. 238 
=A.I.R. 1938 Lah. 69. 

- Compromise—Parties to decree entering 

into fresh arrangement — Decree, if extinguish¬ 
ed. 

An executing Court has no power to alter or 
vary a decree. But the parties are always at li¬ 
berty to make fresh contracts between themselves. 
Where during the execution proceedings, the par¬ 
ties enter into a compromise by which they agree 
to make a fresh arrangement for the payment of 
the debt, and the Court consigns the execution ap¬ 
plication to the record room in full satisfaction 
of the decree the decree becomes extinguished and 
an application for execution of that decree is in¬ 
competent. (Abdul Quyoom, C.J. and Kichlu, 
J. ) Ram Chand v. Ram Chand. 39 P.L.R. J. 
&K. 75. 

Costs. 

-Costs—Decree for redemption of Malabar 

kanom—Execution application for delivery of pos¬ 
session—Costs of—Liability of defendant-mort¬ 
gagee for. See Malabar Compensation for Te¬ 
nants' Improvements Act, S. 5. 1937 M.W. 
N. 954. 

- Death of decree-holder—Right of legal 

representative to continue execution. 

Where a decree-holder dies pending execution 
proceedings, his legal representative can get his 
name substituted and continue the execution. No 
fresh application is necessary. (Abdul Qayoom, 
C.J. and Wazir, J.) Chunni Lal v. Wazir Asu 
Ram. 42 P.L.R.J. & K. 237. 

Delivery of Possession. 

_ Delivery of possession—Property in direct 

possession of judgment-debtor—Mode of delivery 

_ Actual possession and symbolical possession — 

Distinction, if any—Delivery by proclonation— 

Effect of. t • J 

The distinction between actual possession ana 

symbolical possession is a distinction without a 
difference when the question arises between the 
parties to the delivery of possession. Such a dis¬ 
tinction has absolutely no place in the Code of 
Civil Procedure. But the mode of delivery will 
vary naturally according to the nature of the pro¬ 
perty delivered. In case of property in actual 
physical occupation of the judgment-debtor, e.g., 
a house in which he actually resides, he must be 
dispossessed of it by being bodily removed from 
it and the decree-holder or purchaser must be put 
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in physical occupation of it. If the property is a 
zamindari or a tank or mineral rights in direct 
possession of the judgment-debtor the judgment- 
debtor cannot be physically removed from it, 
though delivery would be by outtinng him. What 
the Amin or bailiff does is to go to the proper 
ty and to proclaim in the name of the Court that 
so and so has been dispossessed and so and so has 
been put in possession of it. But this is not symbo¬ 
lical possession. It is actual possession and is as 
effective against the judgment-debtor as his phy¬ 
sical removal from a house. Regarding third par¬ 
ties, however the matter stands on a different foot¬ 
ing. (Noor, /.) Rajendra Narayan Bhanj 
Deo V. Chintamoni Mahapatra. 180 I.C. 322 
=5 B.R. 585=11 R.P. 493=40 Cr.L.J. 339 
=20P.L.T. 333=1938 P.W.N. 526=19 Pat. 
L.T. 632=A.I.R. 1939 Pat. 151. 

Equitable execution. 

—Equitable execution — Appointment of 
Receiver—Property not saleable in execution — 
Powers of Court of equity. 

Courts of equity have always been willing to 
assist a creditor who cannot get paid and who is 
unable to enforce legal execution because of some 
peculiarity in the property sought to be attached. 
Where a difficulty of that sort exists, a Court of 
equity would appoint a receiver. But Courts of 
equity have always refused to allow their juris- 
dinion to be invoked in order to render property 
attachable which is not attachable at law. (Beau¬ 
mont, C.J. and Divatia, J.) Harilal Chhota- 
■LAL V. Chaturbhai. 165 I.C. 604=9 R.B. 157 
=38 Bom.L.R. 938=A.I.R. 1936 Bom. 390. 

Executability of decree. 

—■■■ Executability of decree—Agreement subse¬ 
quent to decree as to mode of payment. See Con¬ 
tract—Novation. 39 P.L.R.J. & K. 171. 

. Executability of decree—Decree varied by 

agreement—Substituted decree—Execution of. 
See C.P. Code, O. 21, R. 2. A.I.R. 1937 Sind 
229 and A.I.R. 1937 Cal. 222. 

- Executability of decree—Jf lost by subse¬ 
quent decree between parties—Decree not varied 
\ or reversed in any respect—Executability of. 

A decision in a subsequent suit does not 
necessarily have the effect of varying or reversing 
tho original decree. It may affect the rights of 
the parties; but that is because the new decree 
gives them fresh rights which must be worked out 
in the ordinary way in execution of that decree. 
The rights and liabilities which have been finally 
decided in another suit cannot be impliedly 
affected by a subsequent decision which makes 
no reference whatever to them and about which 
the parties were never at issue. The decree- 
holder, therefore, has a right to execute a decree 
which has never been varied or reversed by a 
subsequent decree in another suit between the 
same parties, so long as it stands. (Bose, J.) 
Narayan Sambhaji v. Mst. Radhab.u. I.L.R. 
(1937) Nag. 163=169 LC. 311=9 E.N. 319 = 
A.I.B. 1937 Nag. 161. 

Executing Court. 

-Executing Court—Award against firm— 

Execution—Liability of legal representative of 
deceased partner—If can be raised and decided. 
See C. P. Code, O. 21 R. 50 (2). 30 S.L.R. 6. 
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- Executing Court—Duty of. 

The duty of an executing Court is to execute 
a decree as it stands^ whether right or wrong, 
unless the decree is passed without jurisdiction. 
^ourtney-Tcrrel, CJ. and Manohar Lall, J.) 
Chhuni Lai> V. SiA Chaudhury. 172 I.C. 126= 
10 R.P. 281=A.I.E. 1937 Pat. 618. 

—;- Executing Court—Duty of—Decree for 

ejectment of tenant — Decree-holder ceasing to he 
landholder — Effect. 

\Vlien a decree for ejectment of tenant becomes 
incapable of execution in respect of certain 
plots of land covered by the decree, as the decree- 
liolder is no longer the landholder in respct of 
such plots, he cannot execute it by ejecting some 
one else’s tenant. But that is no reason why the 
decree should not be executed in the manner 
desired by him to the extent that such execution 
is possible. {Drake-Brockman, S.M. and Knox, 

J.M.) SUBHEDAR JlWAN V . RaM SaRUP. 1936 
R.D. 387 (1). 

- Executing Court—Duty of—Duty to aid 

decree-holder—Eules of procedure—Objects of. 

Rules of procedure are handmaids to justice 
and ought not to be used for obstructing justice. 
It is the duty of the Court executing a decree to 
aid the decree-holder in realising the amount due 
on his decree. A decree-holder applied for attach¬ 
ment of the movables of the judgment-debtor in 
tho first instEQco, and if th© money was not so 
realised for sale of the defaulting tenure. As 
during pendency of the application certain moneys 
due to the judgment-debtor were deposited in the 
Court the decree-holder applied for attachment 
of the money. As the Court said that the decree- 
holder could not be given the attachment of the 
money until the writ issued for attachment of the 
movable was recalled, the decree-holder applied 
for recaUing the writ and it was accordinerly re- 
^lled. But the Court, taking the ground that 
there wm no prayer in the application for exe- 
cution for attachment of the moneys, dismissed 

It and the amount was withdrawn by tho iudtr- 
nient-debtor. ^ 

Heid. that the order was not justified. The 
Court ought to have aided the decree-holder in 
realising the money due on his decrees, and should 

enabled the judgment-debtor to take 

fiT. ^ liave allowed 

^®®/^^oUer to add a prayer for the attach- 

C. Mitter, J.) Maharaj 
Chowdhury. 162 

I.C. 70 7^8 R.C. 638 = A.I.R. 1936 Cal. 238. 

—Pinni of—Mortgage suit 

nafv variance with preUmi- 

S?eLn execution—Which decree to 

tl^oj'efore—Subsequent objection after 

OonP O ?? sal^^petency.^ C R 
Cope, 34, R. 5. 1938 P.W.N. 776. 

naf ton o f-^VniL -j^^risdiction^Determi- 

Tt ia Of or amount of decree. 

of the decrlft the amount 

of the determines the jurisdiction 

and xUS" OayooTn, C.J. 

42 

Court-Law applicable—Court 

5j>vemed by special law of lir^tZ 

execution to C^rt 

ed it govern- 
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_ Obiter Where the Court which passed a decree 
13 govern^ by a special law of limitation and it 
sends a decree for execution to another Court 
here that law of limitation does not apply, the 
execution proceedings are nevertheless governed 
by the special law of limitation. Therefore, 
where a decree is barred by time according to the 

transferred to the executing 
cannot be removed on tlie ground 
that the dwree is not barred according to the law 
ot limitation in force in the executing Court. 
(Mahomed Noor and Saumders, JJ.) Jokhir.\m 
Sagarmal V . Chaman Choudhry. 16 Pat 366= 

r J#iaTfol 


Court—Order "Striking off" an- 
phcafiOTi —Propriety of—Proper procedure. 

The phrase “strike off’^ is really meaningless 
and leads to endless litigation. If an executing 
Court wants to dispose finally of an application, 
it should use clear and unambiguous language 
such as the application is dismissed”. “Striking 
oT an application” is capable of a number of 
meaning and should not be used. (Barries, C.J 

Maharaja Pratap 
SUKHDEO Prasad Bhagat. 

291 = 6 BJl. 324=12 B.P. 
481—A.I.R. 1940 Pat. 54. 

7* Court—Powers of—Account suit 

i-inM decree for amount in excess of Court’s 
pwumary jurisdiction—Objection in execution— 
41 Si'iTs Valuation Act, S. 8. 

41 C.\v.jX, 851* 

- ^Executing Court—Powers of—Agreement 
^y ^^eree-holder to accept smaller sum if paid 
xcxthxn fixed period—On default decree-holder to 
proceed with execution and judgment-debtor not 
to raise objection—Time—if of essence of con¬ 
tract—Power of executing Court to extend pay- 
rnent and to grant relief to judgment-debtor— 
Equity—When can be invoked. 

IVhere a decre^Iiolder agrees to accept in full 
satisfaction of his decree a smaller sum than the 
deerw ^ount if paid within a stipulated time, 
and that if that sum be not paid within time he 
IS to proceed with the execution without the judg¬ 
ment-debtor being competent to raise anv objec- 
tion, the parties must be taken to have Intended 
that time was of the essence of the contract. The 
executing Court has no power under such circum- 
Stances to extend th© time for payment without 
consent of the decree-holder. A Court of 
Equity wiU refuse to aid a defaulter if a forfei- 
ure IS iTilfu] or is the result of gross negligence, 
quity only interferes to do complete justice be- 
^ecn parties. (Dhavle and Eowland. JJ.) 

Ganwariwala V . Madan Lal. 15 
^ 668 = 1937 P.W.N. 606 = 10 R. 

Pat-L.T. 672=A.I.R. 1937 Patna 


Court—Powers of — Assign¬ 
ment of decree recognised after notice to judg- 

bailing to appear and object 
—Subs^uent objection at later stage—Compe¬ 
tency Executing Court going into plea and find- 
mg assignment collusive—Sustainability. See C. 
P. Code, S. 11. 40 C.W.N. 1393. 

: Executing Court—Powers of — Decree 
ag^ainst all defendants—Execution agaimsi one of 
them personally. 
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Whero a decree, as it stands, is against all the 
defendants, it is capable of being executed 
against their property whatever the nature of it, 
or against the defendants personally, cind an 
executing Court cannot go beldnd the decree, 34 
Bom.L.R. 941, Appr. and Din Moham- 

inad, JJ.) Ganesu Das v. Hari Chand. 17 Lah. 
187=164 I.C, 378=9 R.L. 113 (1)=38 P.L.R. 
430=A.I.R. 1936 Lah. 704. 

- Executing Court—Powers of — Decree 

against minor—Objection that guardian*s interest 
was adverse to minor—If can be raised. 

It is against public policy and good sense alike 
that the Court charged with the execution of a 
decree should be allowed to question its validity; 
where the objection to the execution of the decree 
is that the interest of the guardian al litem of a 
minor defendant was adverse to that of the minor, 
the objection cannot be raised in execution. 
{Venkatasubba Rao and Mcnon, JJ.) Kbishna- 
MURTHi V. Imperial Bank of India. 59 Mad. 
642=164 I.C. 472=9 R.M. 124=44 L.W. 396= 
1936 M.W.N. 561=A.I.R. 1936 Mad. 618=71 
M.L.J. 209. 

- Executing Court — Power of — Decree 

against unrepresented minor—Power of Court to 
go behind decree. 

A decree obtained against an unrepresented 
minor is a nullity and if it is brought to the 
notice of an executing Court that the decree 
sought to be executed w'as obtained against a 
judgment-debtor when he was a minor and was 
not represented by guardian ad litem, it is neces¬ 
sary for it before it executes the decree to deter¬ 
mine whether there is a decree which can be exe¬ 
cuted. The rule is that an executing Court can 
go behind a void decree. {Addison and Din 
Mahomed, JJ.) Pir Taj-ud-din v. Khambatta. 
179 I.C. 146 = 11 E.L. 636 = 40 P.L.B. 857=A.I.B. 
1938 Lah. 616. 

-Executing Court—Powers of—Decree in 

contravention of S. 6 ( 6 ) of Santal Parganas Set¬ 
tlement Regulation—Execution—If can be re¬ 
fused. See Santal Parganas Settlement Regu- 
IJVTION, S. 6 (h). 1938 P.W.N. 617.. 

- Executing Court—Powers of—Decree pass¬ 
ed without jurisdiction. 

A decree, though passed without jurisdiction, 
unless it is set aside by proper remedies, is bind¬ 
ing on the executing Court. (Jai Lai, J.) Com¬ 
mittee OF Management for Gurdwaras, Aairit- 
SAR V. Central Bank of India, Ltd., Amritsar. 
166 I.O. 143=9 R.L. 343 = A.LR. 1936 Lah. 766. 

- Executing Court—Powers of—Decree silent 

as to interest—Claim by decree-holder to interest 
on basis of agreement by judgment-debtor to pay 
interest—Denial of agreement — EnqvJ/ry into 
alleged agreement—Power of executing Court — 
Denial of liability for interest — Estoppel. 

\^en the decree contains no provision for 
interest, the Court executing the decree cannot be 
compelled to hold an enquiry into an alleged agree¬ 
ment by the judgement-debtor to pay interest in 
execution, when the judgment-debtor denies the 
agreement. That will be askii^ the executing 
Court to modify the decree, which the executing 
Court has no power to do. There is also no estop¬ 
pel by conduct operating against the judgment- 
debtor preventing him from denying his liability 
for interest. When the agreement to pay interest 
is itself denied, there is no room for eetoppeL 

Q. D. II —18 
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Till the agreement is established the question of 
estoppel cannot arise. {Bum and Lakshmana 
Rao, JJ.) Venkatarama Dass v. Venkatarama- 
NAYYA. 1936 M.W.N. 1376 = 167 I.C. 236 (1)=9 

R. M. 439 = 44 L.W. 744 = A.I.R. 1937 Mad. 109 = 
71 M.L.J. 747.. 

- Executing C^rt—Powers of—Decree under 

S. 48-D, Bengal Tenancy Act, without prelimi¬ 
nary order—Refusal to execute as not in confor¬ 
mity with S. 48-2)— Legality. 

Where a decree under S. 48-D of the Bengal 
Tenancy Act, is not drawn up in proper form, 
i.e., after a preliminary order as required by that 
section, it only amounts to an irregular! ly, and 
there is no question of want of jurisdiction of the 
Court which had passed the decree. The execut¬ 
ing Court to which it is sent for execution cannot 
go behind it or refuse to execute it on the ground 
of such irregularity. (R. C. Mitter, J.) Subal 
CiLANDRA Jana v. Surendra Nath Bera. 40 C.W. 
N. 1293. 

- Executing Court—Powers of — Executabi- 

lity of decree—Compromise decree compulsorily 
registrable not registered. 

WTiere a compromise decree affecting immov¬ 
able property is sought to be executed, the Court 
can take cognizance of the question whether the 
decree is compulsorily registrable under S. 17 (2) 
(vi) of tlie Registration Act and whether in the ab¬ 
sence of registration it does not affect the property 
affected by it. If the Court arrives at the con¬ 
clusion that for want of registration the decree 
does not affect the immovable property which tho 
decree-holder seeks to recover in execution of the 
decree, the Court must declare that the decree is 
not capable of execution- In doing so, the Court 
cannot be said to be going behind the decree. 
{Niamatullah, J.) Ataat Husain v. Musiitaq^ 
All. 168 I.C. 642=9 R.A. 660 = 1937 A.L.R. 385 
= 1937 A.L.J. 120 = 1937 A.W.B. 22=A.I.R. 1937 
AU. 282. 

- Executing Court—Powers of—Execution of 

award under Co-operative Societies Act—Court, if 
can question its validity. 

An executing Court has no jurisdiction to ques¬ 
tion the validity of the decree sought to be exe¬ 
cuted. The same rule applies to awards under the- 
Co-operative Societies Act. If the award is in¬ 
valid for any defect in procedure a person may 
possibly be able to get it declared invalid as 
against him by resorting to proper remedies, but 
the point cannot be raised in executing Court. 
{Bhide, J.) Abdul Aziz v. Anjuman Imdad 
B.ahmi KarzA. 163 I.C. 278=9 R.L. 2=38 P.L.R. 
698 = A.I.B. 1936 Lab. 442. 

- Executing Court — Powers — Extraneous 

matter included in decree—Power to execute. 

If once extraneous matters are allowed to be 
included in a decree without any objection on the 
part of the defendant, the executing Court can¬ 
not refuse to execute that part of the decree on 
the ground that it was extraneous to the subject- 
matter of the suit. The defendant has a right to 
appeal against the decree thus drawn up and 
have that portion excluded. But if he does not 
take any such action in the matter, he cannot be 
allowed to avoid that part of the decree merely 
on tile ground of its being inoperative. {Din 
Mahomed, J.) Musharaf Hussain v. Munaw ak 
Ali Khan. 186 I.C. 881=12 R.L. 436=A.I.B. 
1940 Lab. 7. 























275 

EXECUTION. 


QUINQUENNIAL DIGEST, 1936—1940 


Executing Court—Powers of—If can ques- 

^on validity, legality or correctness of decree. 

.See Mysore Civil Procedure Code REr.uLATfON, 

S. n o. 2 , R. 2 AND O. 34 . R. 14 . 42 Mys.H.C. 
K. 452 . 

- Executing Court—Powers of — Inferpreta- 

iton of decree. 

It is a well-settled principle that if the decree is 
ambiguous in any respect, it is open to the Court 
Or execution to find out the real meaning of the 
decree by a reference to the judgment and the 
©leadings in the case. {Mitter and Sen, JJ.) 
Manager, Dacca Nawab Wards Estate v 
Ananga Mohan Roy Chowohury. 43 C.W.N. 
1078 . 

——Executing Conn-Powers of—Jurisdiction 
Of Court that passed decree^Enquiry into 
An executing Court must be able to decide 

therefore 

where the Court has no inherent jurisdiction to 
pass the so-called decree, the decree has no real 
existence in law and the executing Court within 
those narrow limits can decide whether the decree 
was passed by a Court which, for lack of inherent 

jurisdiction, could not pass such a decree; for. 

that point settles the question as to whether there 
Courfr^nTl the executing 

fNTr* 7 AM'fA^'^'r” Mohammad, JJ.) 

Twn! ? Committee v. Central Bank of 

19371^^129®" ® 68=A.I R. 
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entertain the suit. (Subhedar, Niyogi and Sta¬ 
ples, A.J.Cs.) Murlidhar Shrinivas v. Gorakh- 
RAM Sadhuram. 31 N.L.R. fSupp ) 57=161 I 

252=A.I.R. 1936 Nag. 1 

(r .B.). 


f ^^fcuting Court-Powers of—Jurisdiction 
Jon^ decree—Power to ques- 

entitled to refuse to 

execute a decree on the ground that it was made 

although the want of juris- 

and ‘he decree 

and It IS necessary to prove other facts for the 

purpose of establishing it. (Mukheriea J 1 

Cooperative rR"'"' 'q Chatra Serampur 
^o^operative Credit Society, Ltd. 41 C.W.N. 

—; -Executing Court—Powers of—Land belon- 

ging to member of agricultural tribe. 

rpfnc Court has no jurisdiction to 

mint ground that the judg¬ 

ment-debtor will not have any land left for his 

uVsTaTn- decree'^holder applied fo? 

ju'-isdiction 

land left with the 8''°“'’d that the 

cient fol hi7l^ • '“‘Isment debtor was not suffi- 

-SSPLr IoJ^ G. 30=9 RX. 105 

-3ti P ^L.R 608=A.I.R. 1936 Lah. 448. 

decree Gowr/— Powers of—Mortgage 

passedl?cree ’'^’'i^diction of Conn tJal 


- - Executing Court —Powers of—Mortgage 

decree for sale—Execution—Plea that proper ty is 

inahenMe temple .service inam — Denial of 

inalienable character by decree-holder —Power 

of executing Court to entertain and enquire into 
plea. 

When there is a final decree for sale of mort¬ 
gaged properly, It is not permissible to the 
executing Court to inquire into a plea raised by 
the judgment-debtor that the property in ques¬ 
tion is not liable to be sold in execution on the 
ground that ii is a temple service inam and there¬ 
fore inalienable when the allegation as to the 
properly being inalienable temple service inam is 
denied by the decree-holder and when there is 
nothing apparent on the face of the proceedings 
to show that the property is inalienable, especially 
when there is no provision of statute law for¬ 
bid ling the sale. The executing Court has no 

SO into di-iputed questions of fact, 
which if proved, would lake away its jurisdiction 
to order sale (Burn and Lakshmana Rao. JJ.) 
Annamalai Cheitiar V. Kumarappan Sriranca 

(1937) Mad 329=168 I C 103 
—9 R.M. 528=1936 M.W.N. 1352=44 L W 795 
=A.I.R. 1937 Mad 134=71 M.XJ. 867. 

Executing Court—Power of~~ Mortgage- 

_ I£ _A_•! i* if 


decree—Order of sale—-If can prescribe. 

A court executing a decree for sale passed on 
the basis of a mortgage has full discretion to 
prescribe the order in which the various items of 
the properties directed to be sold by that decree, 

are to be sold, provided it is necessary to do so 
with a view to adjust the equities arising between 

two subsequent transferees from the mortgagor 

or with a view to protect the rights of a subse¬ 
quent transferee and further provided that the 
order so prescribed has not the effect of prejudi- 
cing the rights of the mortgagee to realise the 
whole of his decree amounts. Where it was not 
a subsequent transferee from a mortgagor who 
invoked the assistance of the Court for protec¬ 
tion his interest in some of the items of the 
mortgaged property, but it was a legal represen- 
tative of the mortgagor who in effect sought the 
specific performance of an agreement entered 
into between him and his transferee for payment 
ot a portion of the amount due in respi ct of the 
decree, U was held, that there was nothing to 
justify the Court to accede to such a request to 

fetter the rights of the decree-holder by laying 
down the order m which the properties are mort¬ 
gaged are to be sold. (Iqbal Ahmad and Parma, 
JJ.) Karimul Rahman Kuan v Saraswati 

'-Ahore, IL.R (1939) All. 

^ ^ 23=1939 AL.J 53 
—1939 A.W.R. (H.C.) 17=A.I.R. 1939 All. 

Executing Court—Powers of—Objection 


ob1e*cH^'^al'^^ ^ -take an 

decree in ^ of Court to pass a 

the during trial or before 

does nn is made absolute 

to deliver^ o'f raising an objection 

cution;Y^hctey^r^ 

around thaf thln^ Passed against him on the 

and held the sale haS no 1 I 


^ v.vu4t—ruwcib Qi—L^Otecilon 

^ nullity and that property directed 
I n "or^aleable-Power to deal with. 
226 ^ ^ Regulation, S. 47. 14 Mys. L. J. 
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vestigalion necessary to determine its validity — 
Poxver of Court to entertain objection. 

When a decree for Rs. 1,147 passed hy a Mun^^if 
was presented for execution, objection was taken 
by the judgment-debtor that the decree was 
passed without jurisdiction as the Munsif had no 
power to try a suit above Rs 1.000, 

Held, that it was impossible to say whether the 
Munsif had jurisdiction to make the decree with¬ 
out going into evidence, as it m*ght be that he 
was specially empowered, and that as an investi¬ 
gation of some kind had to be made in order to 
determine whether the objection had any sub¬ 
stance or not, it was not open to the executing 
Court to entertain the objection. (Henderson, 
J.) PiRozEPUR Loan Co , Ltd. v. Promoda Kanta 
Basu. 44C.W.N.392. 

■ —Executing Court—Powers of—Order trans¬ 
ferring decree to Small Cause Court for execu¬ 
tion—Validity of — Jurisdiction of executing 
Court to question on ground of want of jurisdic¬ 
tion to execute. See C. P. Code, O. 21, R. 4. 40 
C.W.N. 267. 

-Executing Court — Powers of — Penal 

clause tn decree—Rehef againsi. See Contract 
Act, S. 74. A.I.R. 1938 Sind 185. 

- Executinq Court — Powers of —Plea of 

benami—Jurisdiction to inquire into. 

It cannot be laid down as a universal rule that 
it is not open to a Court in execution to inquire 
into questions of benami znd adjust the rights of 
parties according to its findings. It maybe sound 
policy to discourage benami transactions in 
general; but unless statutorily bound, the Court 
must continue to do its duty of unravelling the 
truth, however cleverly hidden by faLe or 
frivolous trappings, and administer justice accor¬ 
ding to the true rights of the parties such as they 
may be found to be on inquiry. (King and 
Krishnaswami Ayyangar, JJ.) Minakshi Tver 
V. Noor Muhammad Rowther I L R. (1939) 
Mad. 1004=183 I C 699=12 R M, 362=1938 M 
W N. 1230=48 L W 870=A.I.R. 1939 Mad. 210 
=(1939) 1 M.L.J 379. 

■■ Executing Court—Powers of—Power of 
transferee Court to question jurisdiction of Court 
which passed decree. See C- P. Code, O. 21, R. 7, 
38 Bom.L.R. 1023 

-Executing Court—Powers of—Power td 

allow amendment of application for execution 
not properly made within 12 years of decree. 
See C P. Code. S. 48. 1939 M.W.N. 988. 

- ... -^Executing Court—Pozvers of—Power to go 
behind decree. 

An executing Court has no right to go behind 
the decree or in any way to add to or amend the 
terms thereof. It has to execute the decree as it 
stands, and any amendment thereof can be made 
only by the Court which passed the decree. It is 
however the duty of the executing Court to as¬ 
certain the property which is the subject of the 
decree and for this purpose it is entitled to look at 
the paramount description of the property and 
abide by it. (Fazl Ali and Agaru^ala, JJ.) 
Matiur Rahman Khan v. Sonu Lal. 4 B R. 
507 = 175 I.C. 47=10 R.P. 567=A.I.R. 1938 
Pat. 195. 

- Executing Court-Powers of—Power to go 

behind decree. . 

The executing Court is competent to go behind 
the decree and refuse to execute if the Court, 
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which passed the decree, had apparently no juris¬ 
diction either territorial or pecuniary or in res¬ 
pect of the person of the judgment-debtor. But 
where a suit started against a dead person was 
given up and his son was made a party defendant 
and the plaint amended making the suit as against 
him alone and seeking relief to the extent of the 
assets of his deceased father in his hands and a 
consent decree was passed. 

Held, that the suit was not against a dead per¬ 
son, that the Court had jurisdiciion to pass the 
decree and that the son could not challenge it in 
execution. (Mukhenea, J.) Tulst Moni Dasi 
V. Subhas Chandra Pramanik. 177 I.C. 340= 
11 RC. 231=A.I.R^ 1938 Cal 575. 

- Executing Court—Powers of—Power to go 

behind decree. 

Every decree, order or judgment, however 
erroneous, carries with it an initial presumption 
of validity until and unless set aside or declared 
to be of no effect. It is not, therefore, open to 
the Executing Court to go behind it. (Uawal 
Kishore. C.J) Damodaradas v. Balkishen. 
1939 M L.R. 79 (Civ.). 

Executing Court—Powers of—Power to go 
behind decree. 

Where the decree it«elf provides for the attach¬ 
ment of half the salary of the judgment-debtor, 
the Executing Court cannot refuse to attach the 
salary on the ground that the attachment is 
oppo<5ed to S. 60, C. P. Code. (Bhide. J.) 
Ratindar Kumar v. Chetan Lal. 188 I C. 639 
=13 R.L. 35=41 P.L.R. 834=*A.I.R. 1940 Lah. 
65. 

- Executing Court—Powers of^Power to go 

beh nd decree—Award against Co-operative 
Soc’cty—Power to decide validity of. 

Where an award against a Co-operative Society 
made under the Co-operative Societies Act is 
sent to the Civil Court for execution, the execu¬ 
ting Court cannot go behind the award and 
decide whether the award is properly framed or 
not. It can only look at the award to see who is 
made liable under the award. (Stone, C.J- and 
Niyogi,/.) Shreelal Malguzar v Central Co¬ 
operative Bank of Piparia. 20 N.L, J. 6. 

- Executing Court—Powers of -Power to go 

behind decree—Award filed in Court—Power to 
question validity. 

An executing Court can enquire into and 
decide that a decree is a nullity not on the ground 
of jurisdiction but because the decree pas«ed is 
not a decree at all. such as in the case of a decree 
against a person who is dead, or is a decree in 
arbitration proceedings under the Arbitration 
Act which is no decree at all. An executing 
Court cannot go behind an award filed in Court 
with consent of the parties and question its 
validity when on the face of it, it is not a nullity, 
even if the Court filing it had no territorial 
jurisdiction. (Davis, C J. andLobo,!.") Shinco- 
MAL V. Khushaldas Firm. A.I.R. 1940 Sind 
150. 

- Executing Court—Pozvers of—Pozver to 

go behind decree—Compromise decree passed by 
Court for amount exceeding its pecuniary juris¬ 
diction. 

The mere fact that a compromise decree was 
passed by a Court for an amount exceeding its 
pecuniary jurisdiction does not cause the decree 
to be a nullity so as to justify the executing 
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Court going behind it. {Thomas and Zia-ul- 
nojan, 7/.) Gwala Prasad Khanna v Mathura 
Prasad. 13 Luck. 340=168 I.C 625=9 R O 

Executing Court—Powers of—Power to 
go behind decree—Decree for eviction under 
Malabar Compensation for Tenants' Improve¬ 
ments Act—Award of compensation on basis of 
valuation made three years prior to decree- 
Decree sile^ as to date of valuation or as to re¬ 
valuation—Re-valuation in execution from date 

of valuation to date of eviction—Permissibility. 

Malabar Compensation for Tfnants* Im¬ 
provements Act, S. 6 (3). 71 M L J. 103. 

--—Executing Court-Powers of—Power to go 

award c" “rjesi‘=tered private 
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ITdecrle^^ UTe Ixe^'oTartiZ 

The Executing Court would be comnetent tn 
re W to execute a decree only wLn oTthT/ace 

rxs,"”'" I 

de^e\"?,Troc«'dst® * ' 

which is t^rn^f.^eT to" i “lor"* x°ecution''""Th"'' ' 
the decree to question ^he^luVud" behind - 

Court which passedThe decree if r " 

dispute arises as to the however, a 

cuting Courrto execute the ^ 

decided by that decree Wh ** has to be 

cution of the deef^^e^e o P^’^^^^^dings in exe- ^ 
and judgment of the Court ch^ concise statement ! 
suit, are relevant and Van 1 the 

at. There is looked 

cuting Court from"fokiiV"'n? the exe- 

determine its jurisdiction^ documents to 

(Kania, /.) Rustomt?? to execute the decree. 
Chintaman. I L R M^hadev 

394=42 Bom.L R siii^i^T^^o™ 633=190 I.C. 

_rr.. ” 1940 Bom. 277. 


Executing Court—Powers of—Power to 

to—Applicability— 
suit-Application for fiLl 
«1 pVwa Objection that mortgage property is not 

O H K.-S^^l L.W. 544T'""' 

« h Court—Powers of—Power to 

go behind decree—Suit decreed without contest 
Decree good on face of it—Objection in execu¬ 
tion that decree is null as be ng passed in suit 
barred by S. 69, Partnership Act-Power of cxe^ 
cuting Court to go into. See Partnership Act 
Ss. 69 and 74. (1940) 1 M.L.J. 329. 

k Coup^po^grs of—Power to 

go behind de^ee—Void and voidable decree— 
Distinction—Decree, when a nullity—Refusal of 

-VA- 

-Executing Court—Powers of—Power to 
question validity of decree or jurisdiction of 
Court which passed the decree. 

It IS not competent for a Court executing a 
decree to embark on an inquiry into facts which,. 
If established, would show that the Court which 
passed the decree had no jurisdiction to pass it. 
Where the jurisdiction of a Court to pass a 
decree depends on the existence of certain facts 
the executing Court should refuse to take evi¬ 
dence in proof of those facts for the purpose of 
determining the jurisdiction of the Court which 
passed the decree. The executing Court has no 
power to question the validity of the decree 
which It is called upon to execute. (Niamatulloh, 

t'. MST. PtARl. IL.R, 

—720=1937 R D. 355 
— 171 I.C. 196=10 R.A. 240=1937 ALR 811 
=1937 A.W R. 603=A I.R. 1937 All 567 

Executing Court—Powers of—Power to 
question—Validity of decree. 

It is clear law that the executing Court can 
only question the decree of a (Tourt on the ground 
of lack of inherent jurisdiction and cannot ques¬ 
tion it on the ground of illegal exercise of juris- 
diction or a matenal irregularity in the exercise 
ot jurisdiction. (Dahp Singh.) Anjuman Imdad 

Abdul Ghani. 189 I C 370= 
280 ■ 126=A I.R. 1940 Lah. 

—Executing Court—Powers of—Power to 
question validity of decree—Revenue Officer— 

Ouestion validity of ejectment order of 
N L j'lsy* Act, S. 24. 20 

Executing Court—Powers of—Power to 


refuse to execute decree. 

The executing Court can refuse to execute a 
cree in three circumstances only, that is to say, 
where the Court which had passed the decree had 
no territorial jurisdiction or jurisdiction over the 
_ ^ Worn. 277. t of the defendant, or over the subject¬ 
ed of~Power to oo ' thViV^' ** 'A within these narrow limits 

ed decree—. / rower to go the executing Court could refuse to execute the 

decree. 53 Cal. 166 (F.B.). Foil. {R. C. Mitier. 

Bera ^e^'c lTsT 

Executing Court—Powers of—Power to 
refuse execution—Absence of territorial jurisdic¬ 
tion in decretal Court. 

reW '**'“•'"8 Court would be competent to 
want of territorial jurisdiction in the Court 


behind decree^Ord^ltu —Power to go 

—7«rijdicU’oH/o/>ajj t«/^rer/ shall not run 

behrndVhV^dec®e*i'^and jurisdiction to go 

decree so as to ston order altering the 

allowed by the d4.rr?f /S interest 
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which passed it, only when on the face of the 
decree and the papers relevant for the purpose 
of understanding it, it appears that the Court 
had no jurisdiction. Where on the other hand 
there is a clear statement upon the plaint which 
gives the Court jurisdiction to entertain a suit 
and upon the basis of that jurisdiction the decree 
is passed by the Court without there being a 
challenge by the defendant as regards the terri¬ 
torial jurisdiction of the Court to pass the decree, 
it is not open to the defendant to question the 
jurisdiction of the Court after the decree has 
been made in the course of execution. (S'. K. 
Ghose and Mitter, //.) Rashbehari Das v. 
Mahindi Pal 173 I C. 634=10 R C. 551=67 
C.L J 7=41 C.W.N. 1162=A.IR 1937 Cal. 565. 

- Executing Court-^Powers of—Power to 

vary decree with consent of parties. 

It is not open to the executing Court to alter or 
vary the decree even with the consent of the 
parties. (Abdul Qayoom, CJ. and Janki Nath 
IVasir, I.) Madholal Durga Das v. Mohammad 
Din. 39 P.L.R. J & K. 23. 

- F.xeciiting Court—Powers of—Provision 

in final decree m mortgage suit for sale of parti¬ 
cular item to discharge prior mortgage debt — 
Power of executing Court to question such direc¬ 
tion — Executability. 

Where a final decree in a mortgage suit pro¬ 
vides for sale of a particular item to discharge 
the debt due to a defendant under his prior mort¬ 
gage, in pursuance of a provision in the prelimi¬ 
nary decree, whether such a direction is right or 
wrong is not a question which can be discussed 
by a Court executing the decree. It cannot be 
held that the decree is merely declaratory of the 
rights of that defendant. (Hum and Lakshmana 
Rao, JJ.) Venkatarama Sastri v. Venkata- 
NARASIMHAM. 175 I.C. 827=11 R.M. 10=1937 
M W N 1192=46 LW. 700 =A.I.R. 1938 Mad. 
144=(1937) 2 M.L.J. 881. 

- Executing Court—Powers of—Question of 

territorial or pecuniary jurisdiction of decretal 

Court—If can be raised. , o ^ r> 

S. 11, Suits Valuation Act, and S. 21.C1. 
Code, are two legislative exceptions to the 
general principle of law that where a Court has 
no jurisdiction^ its judgments and 
mere nullities and can be declared to be void by 

every Court in which they may be presented. In 

view of only these exceptions it has been gene¬ 
rally held that question of territorial or pecuniary 
jurisdiction of the decretal Court cannot be 
raised in execution proceedings before it. (Mia- 
dleton, J C and Mir Ahmad. J.) Amir Khan v. 
Khair Mohammad. 178 I.C. 275—11 R. Pesh. 
50=A.IR. 1938 Pesh. 77. 

-Executing Court—Powers of—Question 

whether decree is null and void by reason ot 
death of party before hearing of suit—If can be 
raided an I decided. See C. P. Code, S. 47. 182 I. 
C. 208=5 B.R. 732. 

-Executing Court—Powers of—Refercnce 

to arbitration—Power to grant permis^on and to 
file award made on arbitration. See C. r. Lode, 
O. 21.R 2. 42BomL,R 867. 

-Executing Court — Powers of Relief 
against penal clause in compromise .^ccree. oee 
Compromise—Consent-decree. A.I.K. 1937 Nag. 
413. 
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Executing Court—Powers of—Right to 
refuse to execute decree. 

The executing Court is entitled to refuse to 
execute a decree on the ground that it was made 
without jurisdiction. What is necessary, in 
order to enable the judgment-debtor to raise this 
objection is that the decree must have been made 
by a Court which apparently had no jurisdiction, 
whether pecuniary or territorial or in respect of 
the judgment-debtor's person. The executing 
Court can also refuse even if the want of juris¬ 
diction is not apparent on the face of the decree, 
and it is necessary to prove any other fact for the 
purpose of establishing it. But the case is other¬ 
wise if a Court assumes jurisdiction upon certain 
averments made in the pleading which unless 
they are challenged or shown to be inaccurate, 
would give the Court jurisdiction to try the suit. 
The defendant against whom the decree is pass¬ 
ed will not be entitled to contradict that state¬ 
ment and say that the averments are false, and 
hence the assumption of jurisdiction by the 
Court is illegal, (Mukherjea /.) Nilmani 
Lahiri V . Chatra Serampore Co-npRRATivE Cre¬ 
dit Society. Ltd. 172 I.C. 435=10 R.C. 378=A. 
I.R. 1937 Cal. 481. 

-Executing Court — Powers of — Set-off 

apart from O 21 R. 1.9—If can be given effect 
to. C P. Code, O. 21, R. 19. A.I.R. 1936 
Cal. 409. 

- Executing Court—Powers of—When can 

disregard decree. 

,No doubt the executing Court has got to take 
a decree and execute it as it stands, but the exe¬ 
cuting Court is not precluded from finding out 
whether anv decree had ever been passed at all; 
and merely because something has been written 
in a decree form, it does not necessarily make it 
a decree. Hence where there is no judgment to 
support the decree sought to be executed and the 
decree is something merely written in a decree 
form, the decree is a complete nullity and the 
executing Court can disregard it. (Daguley and 

Mosely, JJ ) A T N A.T. Chockalingam Chet- 
TiAR v Ko Maunc Gyi. 178 I.C. 544=11 R.R. 
242=A.I.R. 1938 Rang. 372. 

-Executing Court—Transfer of decree of 

Court of Native State to British Indian Court- 
Objection to jurisdiction of foreign Court to pass 
decree—Decision by British Indian Court that 
decree is null as being without jurisdiction — 
Finality of. See C P. Code, Ss. 13 and 44. 40 C. 
W.N.591. 

Executor—Execution against—Attachment 
of personal property — Permissibility. 

Where an executor is only a debtor in his capa¬ 
city as an executor, and not personally liable, 
there is no warrant for attaching his personal 
banking accounts, unless it is shown that he has 
been mixing up estate money with his personal 
property. (Baguley, /.) Sheerazee v. Reddy. 
1939 Rang LR. 694=187 I.C. 105=12 R.R. 305 
=A I.R. 1940 Rang. 34. 

Instalment decree. 

- Instalment decree — Default—Acceptance of 

over-due instalment—If waiver of default. 

The mere acceptance of an over-due instalment 
under an instalment decree does not amount to a 
waiver. (Rupchand Dilaram and Dadiba Ci 
Mehta, AJ.Cs.) Gunomal v. Lalomal. 31 S. 
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is?; 

Jurisdiction. 

- Jurisdiction—Consolidation of two decrees 

one of which alone under execution—Power of 
Court, 

There were two decrees under the jurisdiction 
of a Court and only as regards one had execution 
been taken out. Then the parties came along and 
by the compromise in effect these two decrees 
were consolidated; the parties agreed to pay 
instalments and also agreed that, in the event of 
the instalments not being paid, execution could be 
taken out as regards both. It was contended that 
the Judge had no jurisdiction to make this con¬ 
solidation. 

Held, that the Judge had jurisdiction over both 
the decrees and execution of both the decrees, 
and the mere fact that the compromise was 
stated in one petition to be with regard to two 
decrees in no way affected the jurisdiction of the 
Judge. Had the parties been so minded, they 
could have entered into a compromise separately 
in respect of each decree. But the same result 
was effected by the methods which the parties in 
fact adopted. (Wort and Manohar Call, JJ.) 
LakhanSao V. Kani Ram Rhacwan Das. 175 
I.C. 655=4 B R. 618=11 R.P. 17=19 Pat.L T 
686=A.I.R. 1938 Pat 270. ' 

— Jurisdiction—Interlocutory order in suit 

valued over Rs, S.dOO^Subordxnaie Judge—Exe¬ 
cution by Munsif—Competency — Objection in 
second appeal^ 

r» ® a suit valued at more than 

Ks 5,000 pending in the Court of a Subordinate 

Judg6» the latter psssed an interlocutory order 
for costs in favour of the plaintiff* That order 
was sent for execution to the Court of Munsif 
and executed by him. Objection was raided in 
second appeal that the Munsif had no jurisdiction 
to execute the order for costs, because the suit in 

which it was passed was beyond his pecuniary 
jurisdiction. 

He/d, that the Munsif had no jurisdiction to 
execute the order in question and therefore the 
whole execution taken out before him was in¬ 
competent; and though no objection was taken to 
the jurisdiction of the Munsif either before him 
or in appeal, the objection could be raided in 
second appeal, as it was a case of inherent want 
of jurisdiction. (Khaja Mohammad Noor and 
Kar»«a. //.) Musammat Anchahi v . Brm- 
mohan Lall Mahan Lall. 161 I.C 700=8 R 

——Jurisdiction —Objection to^U'hen to be 

taken—Court having no power to try suit—Juris> 
diction to execute decree in such suit—Failure to 

ta^ objection at early stage^Effect—Watver. 

The standard by which the jurisdiction of the 
execunng Court to execute a decree is to be con- 

u ‘he decree on the face 

hi jurisdiction, the same must 

be deemed to exist. Nor can it be said that the 

raised at a later stage, when it 
goes to the very foundation of the jurisdiction of 

hP iurisdiciion of each of 

Courts is based on what the 
Legislature has invested it with. It is not a 
matter of consent of parties. Therefore if the 
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Court attempts to deal with a matter which is 
beyond Its jurisdiction no concent of parties can 
give It jurisdiction. A second class subordinate 
Judge who has no jurisd clion to try a suit filed in 
the High Court can have no jurisdiction to execute 
the decree in that suit, although the decree is only 
a decree for costs for anamount which is within 
iMs jurisdiction. The fact that the objection was 
not taken at an eaily stage does not make the 
proceedings valid and cannot give rise to waiver 
A question of waiver cannot ari^e unless it is 
pleaded ; and when the question goes to the root 
01 the jurisdiction, there is no question of waiver 
or acquiescence. (Kania.J.) Kustomjfe Sorab- 

Chtntaman. I.L.R. C1940) Bom. 

”6=a.i.r. 

-- -Jurisdiction _ Pecuniary jurisdiction of 

The criterion of the pecuniary jurisdiction of 
yie executing Court is not the amount of the 
decree but the value of the suit at the lime of its 
institution. Where the plaintiff valuing his relief 
tor Ks. 5,000 brought a suit in the Court compe¬ 
tent to try a suit of that value (the limit of the- 
ordinary jurisdiction being Rs. 150(0) and the 
Court granted a decree for Rs. 21.000 the same 

entertain an application for execution 
of the decree. (Daguley and Moselv, JJ ) U Po 
Mya V. Father Rioufreyt. 1939 Rang LR 134 
=181 I.C. 841=12 R.R. 498=A.I R. llsQ Rang 

. —^^^r'sdiction—Power to sell property beyond 
lurtsdiction. r r jr j 

A Munsif has jurisdiction to sell in execution a 
property beyond his own immediate jurisdiction 
but wi^in the same division. (Wort and Parma, 
xn Prosad V. Jadunandan Rai. 175 

Pat 237~^^ ^ ® ®^5=A.I.R. 1938 

— Jurisdiction—Property sought to be pro* 
ceeded agavist situate beyond jurisdiction of 
Court ivhich p^sed decree-application to Court 
which passed decree—If competent. 

A decree-holder has always aright to annlv 
of course, to the Court which passed the decree 
for Its execution even if it be in respect of pro- 

CouM*^a“ndjurisdictfon of s^uch 
no mnrp Itf Execution by such Court can be 

o h“ VurT' transmission to an- 

otner tourt. (A/C. Chose and Edolev JJ) 

CHAND 

Cal 267’ 1936 

in ejceculion-Delivery 

pVish ’J‘^,9'”‘”‘-debtor-Remedy of purchaser- 
order of executing Court to 

of the judgment-debtor was 
orde? for delivery of 
niade. The possession was effec- 
bailiff without any obstruction, 
thp purchaser was obstruendby 

Irdir “ade a fresh 

w possession. 

Court could not issue a fresh delivery 

cl^e musf a"®'’ the 

ca.e mustbe deemed to have been closed when 

effective possession was once given. The purcha¬ 
ser s only rcmedy.was to file a suit. The Court- 
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acted without jurisdiction and order could be set 
aside in revision. {Robftts, C-J. ond ^pnr(jo, J.) 
Maunc Ba Kyaw V. U Tok. 172 I.C. 505=10 
R.R. 254=A.I.R. 1937 Rang. 449. 

Limitatation. 

- Limitation—/Application presented on last 

day of period allozved by S. 48, C. P. Code- 
Subsequent application to amend after period of 
limitation—Maintainability. 

A decree-holder who is not dilnrent snoula not, 
in the absence o£ special and sufficient, grounds 
be allowed to circumvent the salutary nrovision 

ofS. 48, C. P. Code, fixing 12 years. Where an 

execution petition praying for arrest and attach¬ 
ment of movable property made on last day 
of limitation prescribed by S. 48, C P-UoHe, 
is sought 10 be amended after that period, by the 
inclusion of a prayer for attachment of immov¬ 
able property also the result of amending the 
petit'on would be to allow the decree-holder to 
file a fresh execution petition beyond the period 
of limitation prescribed. Where there aje no 
sufficient grounds, and where the decree-holder 
shows no diligence, such an amendment should 
not properly be allowed, Special circumstances 
must be shown for such indulgence. {Venkata 
subbaRao, 1.) Beehankutty v- Mammu. 164 
I C 217=1936 M W N. 1220=9 R M 96—44 L. 
W. 90=A.I.R. 1936 Mad. 623=71 M.L.J. 256. 

_ Limitation —Decree-holder alleging pay¬ 
ments on particular dates—Payments admitted by 
judgment-debtor—Plea of limitation—Burden of 

^^Where a plea of limitation is taken, the burden 
would be on the plaintiff or the applicant to show 
that his suit or his application is within the 
period prescribed by law, but where in an execu¬ 
tion application certain payments are shown on 
certain dates and the judgment-debtor admits 
those payments but pleads limitation and does 
not deny the date of any specific payment, it is 
not necessary that the date of each payment 
should be proved by the decree-holder in order 
to show that his application is within time. 
(Mehla and 

Radhakishen. 172 I.C. 221—10 Kb. loy— 
A.I.R. 1937 Sind 261. 

_ Limitation—Implied adjudication as to— 

Inference — Circumstances. .. r 

An implied adjudication on the question of 
limitation can be inferred in cases wi ere t^he 
execution Court has passed any effective order 
for further execution to the detriment of ihe 
judgment-d. bior. But it depends on the circum¬ 
stances of each case. Where notice of an execu¬ 
tion application was sent to judgment-debtor, 
who did not appear and the case was consigned to 
records at the request of. the decree-holder and 
the costs of the execution were given to the 
decree-holder and the balance due under the 
decree was also noted it was held that an ^npUcd 
adjudication on the question of limitation could 
not be inferred, and that the awarding of costs 
and noting of the balance due under the decree 

were mere formal matters and of a 
character and did not involve any adiiidication on 

the question of limitation 

' 25=12 Ro”252=1940 AWR Vc CO 
^=1940 O.W.N. 15=A.I.R. 1940 Oudh 226. 
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•Limitation —Order rendering execution 
abortiz e — Decree-holder if relieved from keeping 
decree alive. 

An order which would have the effect of 
rendering execution proceedings abortive does 
not relieve the decree-holder of the burden of 
taking the 01 dinary steps to execute his decree if 
he wished to save that decree from the bar of 
limitation. {Thom, CJ. and Ganganath, /.) 

I AKSHMi Chand V Bibi Kalsuman.visa I.L R. 
(1939) All. 207=180 IC 927 = 11 RA 532= 
1939 A.W R. (H.C ) 93=1939 A.L.J. 29=A.I.R. 
1939 All. 82. 

Minor. 

Minor —Decree against —Attainment of 
majority in ihe course of execution—Duty to 
inform Court—On whom lies— Failure to inform 
Court — Effect—Inference of fraud. 

If a minor judgmeni-debior happens to attain 
majority during the course of the execution 
proceedings, then it is for him to inform the 
Court that he had come of age and if he fails to 
do this the presumption is that he chose to allow 
the case to be conducted by his quandom guar¬ 
dian. As such a fadure on the part of the decree- 
holder to inform the Court of such a fact cannot 
be construed to constitute fraud on his part. 
{Thomas, C J. and Zxa-ul Hasan.) Radh a Rawan 
Prasad v. Wajf.ndra Prasad 14 Luck. 213=1938 
O A 598=1938 O L.R. 371 = 1938 OWN. 758= 
177 I.C. 77=11 R O. 21=A.I.R. 1938 Oudh. 188. 

Mortgage Decree. 

Mortgage decree—Application for sale— 


Co-owners—Claim by, that mortgagee could 
proceed only against specific property allotted to 
mortgagor in partition—Mortgagee aUeying parti¬ 
tion to be collusive — Procedure. 

Where a mortgage decree-holder seeks to 
execute his decree by sale of the property mort¬ 
gaged to him and certain co-owners of the pro¬ 
perly apply under O 21, R. 58, (^. P. Code, for 
raising the attachment, conte dmg that as a 
result of a partiiion certain specific property has 
been allotted to the mortgagor, and that that 
alone could be sold in execution of the decree, 
and the mortgagee, on the otlier hand, contends 
that the partition is collusive, the question cannot 
be gone into in ihe execution proceedings. It is 
open to the mortgagee to put to auction the right, 
title and interest of the mortgagor, and all that 
the co-owners can claim is that it should be 
notified at the auction that there has been a parti¬ 
tion by which a specific portion is allotted to the 
mortgagor and that the co-sharers contend that 
the rights of the purchaser, if any. will be against 
the portion allotted to the mortgagor and not 
against the whole property unle>s he can show 
that the partition, if any, was fraudulent. (/?«/»- 
chand Bilaram, A JC.) Tulsidas Hotchand v. 
Karimano. 166 I.C. 128 (2)=9 R.S. 122=A.I.R. 
1936 Sind 208. 

- Mortgage decree—Assignment to purchaser 

of part of mortgaged property imPleaded as 
defendant to suit—Effect of—Right to execute 
for balance of decree amount—Executing Court — 
If debarred from executing decree for smaller 
amount. 

A purchaser of part of the mortgaged pro¬ 
perties who is impleaded as a defendant in the 
suit on the mortgage is perfectly entitled to pur- 
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chase or take an assignment of the entire 
mortgage decree, and when he does so, the decree 
is to some extent satisfied. There is no reason why 
he should not be permitted to execute the decree 
for the balance. It cannot be ccjntended in such a 
case that the executing Court must take the 
decree as it is and that it cannot execute it for a 
smaller amount. {Burn, J.) Iyyamperumal 
Pathar V. Nataraja Patbar. 1937 MWN 
384. 

- Mortgage decree—Decree against minors^ 

Minor's suit for declaration that decree is not 
binding on them^Prayer to slay execution sale 
until disposal of suit — Considerations. 

A mortgage litigation had been fought out 
between the parties and a decree passed in favour 
of the mortgagee. During the suit the minor 
mortgagors were represented by a guardian ad 
litem. A suit was instituted by the minors for a 
declaration that the decree was not binding on 
them and they prayed that the sale in execution 
should he stayed until the disposal of their suit. 
Six years had elapsed before the minors took any 
^eps to challenge the mortgage-decree. The 
Court passed an order staying the execution sale, 
holding that the value of the security was far in 
excess of the amount due under the decree. 

He/d. that while passing the order the Court 
ought also to have taken into consideration the 
facts that the liability of the mortgagors in 
respect of the mortgage had been established in a 
competent Court in the presence of the parties 
concerned and that six years had elapsed before 
mey took any steps to challenge the mortgage* 

1 he successful mortgagee should be allowed to 
execute his decree and the order of t^e lower 
Court staying the ^!e was set aside. {Agarwala 
and Forma.//) Das Btndeshwari 

Singh. 160 I.C 923=8 R.P 392=1936 PWN 
149=A.I.R 1936 Pat. 76. t'.w.w. 

—-Mortgage decree—Mortgage of land artd 

future crops—Decree for sale declaring charge 
on future crops—Lessee subsequent to final 
decree-Crops raided by—Liability to be cold in 
execution, T. P. Act, S. 52. 71 M L J 638 
——Mortgage decree-Mortgagee purchaser- 

A ?'r 1936 Rani so.r. 

7 Mortgage decree—Property not included 
in suit and decree—Fraudulent insertion in sale 
procUmation and sale certificate—Effect—Title 

igi'e Ran1"l2r" ^ P 5- A.I.R. 

-- -Mortgage decree—Purchaser of mortgaged 

premises—Premises mortgaged in entirety—Mort¬ 
gagor. a member of foinl family-Admission by 
him tn previous mortgage that his share in 

<»'^.-l'‘i'-d-Other members 
threatening to file suit—Purchaser, if can be 
compelled to complete Purchase 

The appli.ant was the purchaser of certain 

TeVe^e f^r sire™'of a final 
aecree tor sale. The mortgage was of the nre- 

mises m entirety, and t' e mortgagor was a senior 

member of a joint Hmdu family, InT preWoSs 

Pu premi.es along whh oihe? 

property, the mortgagor had described the secu- 
nty as his one-third undivided share. One of the 

« force his alleged 
suit ^ ^ mortgaged premises by instituting a 
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Held, that the applicant, if compelled to take 
t^he property, had every reason to apprehend 
harassing litigation from the other members of 
the mortgagor's joint family and that in the 
circumstances of the case, it would be inequitable 
to force him to complete the purchase. iPanck^ 

w L Ltd. t;. Baloram Dey. 

41 L. W N. 520. 


--Mortgage decree-Right of decree-holder 

J against some of morTgaged properties. 

■ Code, O. 34, R. 5 (3). I.L.R. (1939) 2 

- —Mortgage decree — Sale _ Purchaser of 

equity of redemption—Rights of as against mort¬ 
gagee purchaser in execution of decree on mort- 
gage^Non^joiiider in mortgage suit—Effect. 

A purchaser of the equity of redemption in 
mortgaged property has the rights which the 
niongagor had in that property, substantive not 
adjective rights. V 15 , to have the option of retain¬ 
ing the property on paying the mortgage debt, 
lhatiswhathe buys and pays for; and such 
right cannot be aftected by a suit to which he is 
not a party, so that if a suit is instituted on the 
mortgage by the mortgagee and at a sale in exe¬ 
cution of the mortgage decree, the property is 
purchased by the mortgagee, such purchase 
cannot adversely affect the rights of the prior 
purchaser who has not been made a party to the 
suit on the mortgage. But apart fr m that the 
purchaser of the equity of redemption is in no 
belter positicm than a trespasser. {Ramesam and 
:uone,JJ) SsMBASiVA Ayyar v. Subramania 
T® 312=170 IC. 856 = 10 R.M. 

887=A I.R. 1936 Mad 70 
Mortgage decree — Sale in execution — 
Kight of purchaser—Interest not included in exe- 
cufwn Subsequent execution against property 

sola If avathible as against auction-purchaser's 
property. 

c. ■(^”/^<^'»on-purchaser purchased a mortgaged 

r 'Vith permission 

u Collector, for the amount mentioned in 
the C fo^rm. Two months after the purchase, the 
decref-holder applied to the Court saying that 
full amount of interest from the last execution 
application to the date of realisation was not 
recovered. A fresh C form was then prepared 

and proceedings were started again with respect 

auclion-purcha^CT. 
auction.purcha<:er having pur- 
I..- ^ property for a definite am mnt; the 
in L as he was con- 

hVi ^ Pr-bably itwasthedecree- 

the blamed for not including 

ca?in1 execution appll 

purchased by the auction¬ 
ed acraincf'f n^ot therefore liable to be proceed- 

^ue and could not be 
ra J p. Trimbak Laxman Bali- 

C 221-0'll M 156=168 1. 

.^21^ 9R.N. 244= a ir. 1937 Nag. 59. 

Derr *0 decree against two properties^ 

to execute against one 

/feZ *;* of that 

^ ™°''‘8age decree as against 

ag«« decree-holder 

agrees to execute the decree as against one of the 
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items only in the first instance and to proceed 
against the other, in case of deficiency, the effect 
is that both properties alwajs remain liable for 
the debt. The mere fact that the decree-holder 
agreed to proceed against one of the properties ' 
first could not prevent him from proceeding 1 
against the second property, if for any reason the 
sale of the first property was prohibited or 
became impossible {Davis) Imam Ali v. 
SoBHAG Mal. 1940 A.M.L.J. 7, 

Objection by debtor. 

-Objection by debtor—Mortgage by tenant 

of holding—Decree on—Sale of holding in exe¬ 
cution—Plea by tenant that holding is non-trans- 
ferable—If open—Estoppel. See Evidence Act, 
S. 115. 19 P.L.T.421. 

Procedure. 

4 

Procedure—Court passing decree legally 
directed to stay execution—If can recall certifi¬ 
cate for execution issued to another Court. See 
United Provinces Encumbered Estates Act, 
S 7. 1938 A.W.R. (H.C.) 853=1939 A.L.J. 13 
(F.B.). 

•Procedure — Decree against ghatwal — 
Attachment of surplus income of ghatwal — Exe¬ 
cution—Mode of—Proper procedure — Appoint¬ 
ment of receiver. 

Where the surplus profits of a ghatwali estate 
are attached in execution of a decree against the 
ghatwal, the proper procedure is to appoint a 
receiver for realising the rents and profits of the 
property, paying out of the sum a sufficient and 
adequate amount for the maintenance of the 
judgment-debtor and his family and applying the 
balance to the liquidation of the creditor’s debts. 
{Rowland and Chatterji. //.) Bansidhar Shroff 
v. Ashutosh. 180 I.C. 8=11 R.P. 436=5 B.R. 
344=1939 P.W.N. 86=A.I.R, 1939 Pat. 242. 

Rateable distribution. 

Rateable distribution—Powers of execut¬ 
ing Court—Holders of decree attaching but not 
applying for execution before receipt of assets — 
Court’s powers to distribute assets. See C. P- 
Code. S. 73. A.I.R. 1936 Cal. 300. 

Rent decree. 

■Rent decree—Mode available to landlord— 
Decree-holder—If restricted to rent-paying pro¬ 
perty. See B. T. Act—Applicability. A.I.R. 
1936 Pat. 258. 

Res Judicata. 

- ~^Res /wdtVa/o—Order dismissing application 

as not pressed—Effect of—If res judicata. See 
C. P. Code, S. 11. 71 M.L.J. 490. 

Revision. 

-Revision—Order dismissing execution for 

non prosecution—No Appeal—"Revision* See C. 
P. Code, S. 2 (2). A.I.R. 1936 Cal. 267. 

Revival. 

- Revival—Application for execution—Dis¬ 
missal—High Court setting aside dismissal— 
Effect of—Proceedings if revived. . . ..u 

An execution petition was dismissed by the 
Court, but on appeal the High Court set aside the 
•order of dismissal and directed that the execution 
should proceed except against some of the judg¬ 
ment-debtors or their heirs. T^^® execution 
proceedings were then continued in accordance 
with the order of the High Court. 

D. 11—19 
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Held, that the effect of the order of the High 
Court was to revive the execution proceedings by 
vacating the order of dismissal and hence a fresh 
execution petition was not necessary. (Fazl Ali 
and Luby, JJ.) Ram Prasad Singh v. I eni 
Madho Singh. 160 I.C. 678=8 R.P. 380=A.I. 
R. 1936 Pat. 26. 

Revival — Application under Encumbered 
Estates Act subsequent to execution application — 
Stay—Dismissal of application under Encumber¬ 
ed Estates Act—Fresh application for execution 
—If barred by limitation. 

Where on a judgment-debtor's application under 
Encumbered Estates Act action on the decree- 
holder's application for execution was delayed, 
and after the rejection of the application under 
the Encumbered Estates Act a fresh application 
for execution was put in by the decree-holder 
on a plea that it was barred by limitation, it was 
held that the execution proceedings after being 
intercepted by various side issues were re-estab¬ 
lished and that the last execution application was 
entered in continuation of the original applica¬ 
tion which was within time and hence not barred 
by limitation. {Harper, J. M.) Ramadhin v. 
Saraswati Prasad. 1940 R.D. 196 (2)=1940 
A.W.R. (B.R.) 73 (2). 

‘Revival — Conditions — Decree against 
father and sons—Execution sale—Purchase by 
decree-holder—Subsequent exoneration of sons* 
shares tn separate suit—Revival of execution 
against father — Permissibility. 

Where the holder of a decree against a father 
and sons executes it by sale of their properties 
and purchases them himself and the decree is 
thereby satisfied, the fact that the sons subse¬ 
quently sue for a declaration of invalidity of the 
decree and obtain a decree exempting their shares 
from the operation of that decree, does not give 
the decree-holder any right to revive the execu¬ 
tion proceedings against the father for the 
amount proportionately reduced on account of 
such exemption. It is immaterial that in his 
capacity as auction-purchaser he has purchased 
the property of some one who was not liable 
nnder the decree. {Courtney Terrell, C.J. and 
Parma, J.) Phulchand Ram Marwari v. 
Naurangi Lall Marwari. 164 I.C. 1073=9 R, 
p. 144=16 Pat L.T. 906=2 B R. 795 (1). 

- 'Revival — Conditions—Prior execution ap¬ 
plication dismissed f or administrative purposes — 
Subsequent application—If one to continue prior 
application. 

A subsequent execution application, though not 
stated to be in renewal of a prior application, is 
in fact a renewal of the prior application, provi¬ 
ded that the nature of the proceedings is the 
same as in the prior application that has been 
dismissed for administrative or statiscal purposes 
or such as to necessitate a revival of the earlier 
one. If the reliefs asked for in the two have no 
necessary connection, the later would not be a 
revival of the ea^^Iier. It is not necessary to ask 
expressly in the later one for the old one to be 
revived. If it is referred to in the later one, and 
the prayer in the later application is such that it 
makes it clear that it continues the old execution 
petition, it has the effect of reviving it. {Mockett 
and HonvUl, JJ.) Annamalai Chettiar v. V. T. 
Chettiar Firm. 173 I.C. 579=10 R.M. 613= 
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1937 M.W.N. 348=46 L.W. 350=A.I.R. 1937 
Mad. 721. 

- Revival—Conditions of—Sale in execution 

of money^decree—Purchase by decree-holder — 
Judgmenhdebtor having no saleable interest — 
Sale if null and void—Application for revival of 
execution — Maintainability. 

A sale of immovable property in which the 
judgment-debtor has no saleable interest at the 
date of the sale is not a nullity in the sense of 
being beyond the jurisdiction of the executing 
Court or void as between the judgment-debtor 
and the decree-holder, or auction purchaser; the 
decree-holder, if he purchases the property 
cannot successfully maintain an application for 
the revival of execution proceedings on the 
ground that the sale has not in fact satisfied his 
decree, to the extent of the sale-price, unless he 
has the sale set aside by applying under O, 2l, R. 
91, C. P. Code. (Courtney-Terrellf C. J., Dhavle 
and Agarwala //.) Surandra Kumar Singh v. 
Srichand Mahata. 15 Pat. 308=160 I C 1049 
=8 R P. 405=1936 P W N. 36=16 Pat L.T. 908 
=A I.R 1936 Pat. 97 (F.B.). 

-Revival—‘Consigned to record room'—If a 

Mismissal’. SeeC.P Code, O. 21, R. 57. 39 P 
L.R. 967. 

- Revival — Continuation—Second attachment 

—Type of property to be same. 

A subsequent application for attachment would 
be a continuation of a prior one, only when the 
type of the property to be attached is not diffe¬ 
rent. {Marsh, S.M. and Mehta, J.M ^ Bhacwan 
Das V. Shambu Naraix Singh. 1939 R D. 223 
=1939 A.WR. (BR.) 67 (1)=1939 A L.T. 

(Supp.) 58. 

- Revival—Dismissal of prior application on 

ground tvhich subsequently turns out baseless _ 

No default on part of applicant—Subsequent 
application—If revival or fresh application. 

Where a former application was dismissed 
finally but for some reason (not due to any 
neglect or default on the part of the applicant) 
which has subsequently turned out to be untena¬ 
ble, a later application by the applicant must be 
deemed to be one for revival of the former one 
and not a fresh application. (Venkataramana Rao, 
J.) Palaniappa Chettiar V. Kamaswami Sfr- 
VAi. 1937 M.W.N 258=45 L.W. 568=169 IC 
673=10 R M. 100=A.I.R. 1937 Mad. 582= 

(1937) 1 M.L.J 667. 

— Revival—Execution case dismissed on part 
satisfaction—One of attached properties not sold 
by mistake of Court officer—Right of decree- 
holder to revive execution case. 

Where in execution of a money decree 8 lots of 
immovable properties were attached but by 
mistake on the part of Nazir only 7 out of 8 lots 
were actually sold and the execution case was 
dismissed on part satisfaction, on a subsequent 
application by the decree-holder for reviving the 
pecution case in order to sell the property of 
lot rs o> o* 

He/d, that having regard to the fact that the 

8th property had been attached and there was no 
order made directing removal of attachment, 
there was no legal bar to the decree-holder being 
allowed to revive that execution case. 

Held further, that the mistake being on the part 
of the Court s officer, it was for the Court to 
remedy that mistake by treating the subsequent 
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application as a continuation of the previous exe¬ 
cution case. {S. K. Chose, J.) Durga Das 
Cuakrarurtty V. Kula Chandra Chakkaburtty 
42 C.W.N. 286. 

-Revival— Meaning of—Execution case 
struck off at request of decree-holder—I f pending 
—Subsequent application—If revival See [imi¬ 
tation Act, Arts 181 and 182. 1937 AWR 
394. 

-—Revival—Order dismissing execution case 
Order ts final—Subsegment application for exe¬ 
cution—If fresh application or continuation of 
prior one. 

\\ hen the order of executing Court was to the 
effect that the execution case be dismissed on 
part satisfaction with costs and the Court was not 
moved to review that order, nor was any appeal 
presented to any superior Court to revise or 
vacate it, the order is an order finally disposing 
of execution case and a subsequent application 
for execution must be considered to be anew 
application. {V arma and R ozvland. J J ) Indfrjit 
Nath Sahi Deo v. Maharata Pratap Udai 
N i^H Sah Deo. 18 Pat. 378=182 IC 821=5 
B.R. 830=12 R.P. 74=1939 P W.N 641=20 P 
L.T. 726=A.I.R. 1939 Pat. 230. 

— ■—Revival'striking off execution application 
^Subsequent application—If fresh application or 
revival of former. 

An application in execution which is necessita- 
ted by the action of the Court in striking off a 
previous application for execution is not in law a 
fresh application, but must be taken to be an 
application to revive or continue the former 
application. {Leach. C. J. and Krishnaswami 
Aiyangar, J.) Sivasubramanian Chettiar v. 
Murucesa Mudai jar. 1940 M W N 345=51 L 

y 566=(1940) 1 M.L. 

c “ Successful objection to execution 

—.5Ml/ by decree-holder—Subsequent application 

than three years of prior application—If 
barred—Revival of prior application. 

An application for execution of a decree made 
more than three years after the last application 
for execution would not be barred if the last 
application %vas interrupted by a successful 

obMctor against whom the decree-holder had to 

bring a civil suit. The application so made would 

not be a fresh application, but a revival of the 

previous application, i.e., one to continue the 

S.M. and Bom- 

R.D,' 

48. 19«Tl j!^3oi (F.B.):- 
_Eight of execution. 

. of Decree in favour of receiver— 

discharged partially. See Receiver— 
Disch arge of. I.L R. (1937) 2 Cal. 529. 

Ktghts of decree holder—Land held bv 
judgment-debtor as lessee subject to conditions — 

Wnore the conditions. 

W here the judgment-debtor is only a lessee of 
the land sought to be attached and sold, and the 
lease is held by him subject to certain conditions, 
under which his right to sell the property is res- 
tr'cted, the decree-holder is also bound by those 
conditions and it is not open to him to ignore the 
restrictions on the judgment debtor's rights of 
transfer and to assume that he has an unrestric- 
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ted alienable interest in the property attached 
(/at La/, J ) P. VYyile v. Board op Foreign 
Mission of Presbyterian Church. 171 I.C 
546=10 RL. 213=39 P.LR. 305=A I.R. 1937 
Lah. 93. 

--Wight to—Compromise decree—Creation of 

charge for maintenance and imposition of personal 
liability on defendant—Execution sale—Purchase 
by decree-hulder subject to charge for mainten¬ 
ance—Subsequent execution against defendant 
personally—Competency. See T. P. Act, Ss. 100 
AND 101. 71 M.L.J. 538 

Right to—Compromise decree against X and 
Y—X to be proceeded against in first instance — 
Execution against X unsuccessful — Decree- 
holder's right to proceed against Y. 

According to a compromise decree passed 
against X and Y, the decretal amount was to be 
paid by X in monthly instalments. In case of 
default by him in payment of six instalments, the 
decree-holder was entitled to take out execution 
against him. If within two years from the date 
of the first execution the decretal amount was not 
realised from X in any way (1 e.) through attach¬ 
ment of property, movable and immovable, and 
by the issue of the warrant of arrest, the decree- 
holder was entitled to realise from Y that part of 
the decretal amount which remained due. X 
made default in payment of six instalments, and 
the decree-holder took out execution against him 
by way of arrest. X applied for time for pay¬ 
ment and the decree-holder agreed to give him 
three months. After the expiry of this period 
execution by way of arrest was renewed but it was 
found that X had left India. X had no assets 
worth attaching within the jurisdiction of the 
Court. He was subsequently declared insolvent 
on his own application. 

Held, that the decree-holder showed due dili¬ 
gence within the meaning of the decree in procee¬ 
ding against X, and that having done so wifhout 
effect, he was entitled to proceed against Y in 
execution. {Lord Macmillan ) Maula Bux v. 
Abdul Laiif. I L R. (1939) Kar. (P.C ) 369= 
50 L.W. 448=1939 O.L R. 528=183 I C 321=43 
CW.N. 1204=5 B.R 976=12 R P C. 68=20 P. 
L.T. 783=A.I R. 1939 P.C. 242 (P.C.). 

- Wight to—Decree adjusted and certified— 
Certification not recorded by Court—Decree- 
holder’s right to execute decree. See C. P. Code, 
O. 21. R. 2. A I R. 1937 Rang. 507. 

- Right to—Joint decree for costs—Release 

by decree-holder of one defendant from liability 
—Right to execute against others — Apportion¬ 
ment of costs — Principle. 

In a suit for possession of property different 
sets of defendants were entitled to different in¬ 
terest in the property. A decree against them 
was made in respect of the properties and one 
joint order for costs payable by the defendants 
jointly was made. Under a compromise with 
defendant A the plaintiff released him from his 
liability for the costs, but there was no intention 
of the parties to treat the entire order for costs 
as satisfied. 

Held, that in such circumstances the decree- 
holder was entitled to proceed against other 
defendants than A for realization of a propor¬ 
tionate share of the costs. 

Held further, that in calculating the proportion 
of costs the proportion of the respective shares of 
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the defendants in the property should be taken 
into account. {Mttkerji and S.K Chose, JJ ) 
Khoka Das t/. k) ahendra Nath Biswas 165 1. 
C. 462=9 R.C. 402=41 C.W.N. 174=A.I.R. 1936 
Cal. 656 

- Right to—Joint decree holders—Death of 

one—Surviving decree-holder—Right of to con¬ 
tinue execution. 

In a case where the application for execution is 
by two persons and one of them dies, the execu¬ 
tion proceedings cannot I e said to have terminated 
automatically. The surviving decree-liolder can 
continue the same for the benefit of himself and 
legal representatives of his co-decree-holder and 
all that he is required 10 do is to stale to the 
Court the fact of death of his co-decrce-hflder 
and the names of the legal representatives (R. C. 
Mitter, J ) Kshirode Chandra 1’al v. Brahma- 
NATH Pal 166 I C 374=9 R.C. 508=64 C.L.J. 
47=A.I.R. 1936 Cal. 571. 

Sale. 

- Sale—Absence of attachinent—If renders 

sale null and void. 

A sale in execution i> not a nullity even if ii is 
not preceded by an attachment. Neither R. 30 
nor R. 64 of O 21, C P. Code, negatives the power 
expressly given to the Court by .S. .SI of the Code, 
to sell without attachment. {Beaumont. CJ. and 
Lokur, J) Namdev Krishna V. Govari'Han. I.L. 
R (1939) Bom. 420=183 I C. 457=12 R.B. 101 
=41 Bom.L.R. 463=A I R. 1939 Bom. 277. 

■■ ‘Sale—Absence of Proclamation—Inadequacy 
of price—Inference as regards the cause of. . 

The fact that there was no proclamation might 
legitimately give rise to an inference tliat if the 
! sale had been proclaimed,the intending purchasers 
! might have been present to bid for the property 
1 which might have fetched a higher price in conse¬ 
quence. (Abdur Rahman, J.) Annamalai 
Chettiar z/. Cheli ammai Achi, 175 I C 493= 
10 R.M. 786=47 L.W 434 = 1937 M.W.N 1201 
=A.I R. 1938 Mad 174=(1937) 2 M.L.J. 936 

-Sale—Absence of subsisting attachment—If 

vitiates «ale See C. P t ode. O. 21. R. 90. 38 
Bom.L.R. 719=A.I.R. 1936 Bom. 315. 

S ale—Binding nature—Suit to recover pos¬ 
session of part of property sold — Maintainability. 

When an execution sale has been confirmed by 
the Court and has become absolute under the 
terms of O. 21, C P. Code, it must be considered 
valid until it is set aside. Where a suit is brought 
for recovery of posses.sion of part of the pro¬ 
perties sold in execution of a mortgage decree on 
the allegation that an area in excess of that co¬ 
vered by the mortgage decree had been sold it is 
in substance a suit to avoid an auction sale held 
in execution of a decree and is hence not main¬ 
tainable. (Thom. CJ.) Baru v. Amir Singh. 
187 I.C. 294=12 RA 511 = 1939 A L J. 1015= 
1939 A.W.R. (H C.) 867=A.I.R. 1940 All. 78. 

-Sale—Death of judgment-debtor before 

sale but after order for sale—Sale without join¬ 
der of legal representatives—If null ty. See C. P* 
Code. S. 50 AND 0.21, R, 22. 43 L.W. 238=1936 
MW.N 60=A.IR. 1936 Mad. 205=70 M.L J. 
162 (F.B) 

-^ale in — Decree-holder and auction-purcha¬ 
ser — Respective rights of inter se— Judgment- 
debtor having no saleable interest—Suit by Ptir- 
chaser against decree-holder — Maintainability — 
Cause of action. 
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Fa^/ Aii. /.—Before a party can be said to have 
a right of action It must be shown that he has a 
cause of acuon. A decree-holder can by no stretch 
of reasoning be said to be (he vendor of the 
auction-purchaser; there is no privity of contract 
between them, and their respective rights cannot 
be dealt with as if they were parties to a private 
sale. It cannot be said that the decree-holder 
otters an unqualified guarantee as to the good title 
of the judgment-debtor. The auction-purchaser 
cannot therefore have any right of action against 

the decree-holder, if it transpires that the judg¬ 
ment-debtor has no saleable interest in the pro¬ 
perty sold (Fasi Alt and Rowland, //,) Pali Ram 
V. Laheria Sarai Central Co-operative Bank 
Lxn. 19 Pat.L.T. 80=175 I.C 347=4 B R 577 -^ 
10R.P.615=A.IR.1938 Pat. 150. 

-- Sale—Encumbrance — Mortgage of or 

charge on. property to he sold—Ways of notifying 
them—Effect of notification in case of mortgage 

and charge. 

A mortgage or charge can be brought to the 

notice of intending purchasers at Court sale in 

ways : firstly if a claim preferred under 0 . 21 . 
K. 59 by the mortgagee succeeds, the fact of the 
mortgage must be inserted In the sale proclama- 

f order passed under O. 21. 

1 <. 02 . if not set aside by a suit instituted under the 
provisions of 0.21. R. 63 would stand as a final 
order and would preclude the purchasers at the 

Court-sale from challenging the mortgage. A 
mortgage, or charge, however, can also be notified 
in the sale proclamation settled under the provi- 

otherwise at .he timrof 
a mortgage or charge is notified 
at the sale, but n^ as a result of an order made by 

a*’ notification has 

no greater or less effect in law than that of notice. 

The purchaser at the Court-sale in that case only 

takes with notice of the mortgage or charge. In 

the case of a mortgage such notification docs not 

carry the matter further, for a mortgage is bind- 

ing on the purchaser of the equity of redemption 

whether he has notice of it or not. But in the case 

of a charge IIS notification has a value 2« Ail 

^54. Kel. on. (R c\ 
EmD.VD Ali 7 \ Maran Shfikh 
I.C. 959=9 R C. 884=A.I.R. 1936 Cal. '590.* 
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that his mother could not execute a valid mort¬ 
gage on his behalf and that his brother who was 
guardian ad litem in the mortgage suit did not 
raise any such plea. 

Held, that the rights of the bona fide auction 

-n sale could 

not be set aside, (Dm Mahomed, /.) Ahmad 

Khanv. Miraj Din. A.I.R, 1940 Lah 80 

^.Sale—Purchaser's rights —Decree-holder 

auc.ion-purchaser losing property under decree 

obtained by third Party-Right to sue for sale 

^*^t)ther decree^ho/der as ratea¬ 
ble distribution. 

Where a decree-holder brings a certain pro¬ 
perty to sale under a mistake of fact as to its 
ownership and purchases it himself and subse¬ 
quently loses the same under a decree passed in a 
suH brought by a third party against him and the 

i'if property was held 

not to belong to the judgment-debtor, the decree- 
holder auction-piircnaser is entitled to bring a 
suit against another decree-holder for ihcre- 

covery of the money paid to him out of the sale 

proceeds as rateable distribution. < Zia-ul-Hasan, 

Prasad. 12 Luck. 
^■9.'R.O. 237=1936 O WN 
1137—1936 O.L R. 672=A I R 1937 Oudh 14 

Sale—Purchaser's rights-Judpmenl-debtor 


mem debtor applying ‘or time and stating thath'e 

stared ® ‘u® judgment-debtors 

li ^ would not have any right to ob¬ 
ject to the right of the decree-holder to sell pro¬ 
perties to be mentioned in the fresh saleprocU- 

mations and to try to get the sale set aside on anv 
grounds mentioned in Q. 21. R 90 r P ^ 

on any other ground whatsoever ‘ 

rlJhf waived their 

right to raise objections. (Wort and Varma If \ 

—- Sale—Purchaser-Rights of. 

m the suit the property was sold and Diirchac(.H 

by a third person. Subsequently, in th^suft hv 
the m.nor challenging mortgage^' on the ground 


having no interest in property sold- Right of Pur- 
holdVr consideration from decree- 

In India an action for recovery of money paid 
for a cons^eration which has failed is maintain- 
able as in England inasmuch as S. 65. Pontrart 

Relief Act seem to 
recognise the principle that money paid for a 

The ormc!”!" ""’Y'’f=*‘'ed can he recovered. 
I he principle underlying such action can be in¬ 
voked incases of involuntary sales. Though 
there is no guarantee in a Court-sale, there is 
some duty which is imposed by law upon the 
decre^holder m this connexion, as under the 
K »t’ an application for attachment is 

the application must 
contain a specification of the judgment-debtor’s 

168 ^ 7 -'^^ property to the best of 

the belief of the applicant, and so far as he has 
been able to ascertain the same. The existenci 
of the judgmerit-debtor’s interest in the property 
to be attached is thus affirmed by the decree- 

decree-holder states something 
which IS false, and makes that statement knowing 
It to be false, with a view to mislead the bidders 
there IS obviously a case of fraud, and thl 
auction-purchaser on being deprived of the pro¬ 
perty purchased by him. would haveaperfecHy 
fc on a 1 ^/ money had and^received 

U *«*srcprcsentation is innocent, or there 

IS mistake or ignorance of facts, under which the 

ofVtir which lead to the invalidity 

K® •*' proceeding, a fiction of a promise to 
pay can be justly imputed to the decree-holder, 
and It would be against natural justice to allow 
him to retain the money which he got possession 
of under such ignorance or mistake. The aur, 
tion-purchascr can even then invoke theprinciole 
in his favour and claim refund of the money paid 
under an honest mistake of facts. (Nas.i 

//.) Chaitanya Das 
Banerjee V. Ranjit Pal Chowdhury. I.L.R. 
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(1938) 1 Cal. 512=182 I.C. 244=12 R.C. 24=67 
C.L.J. 16=A I.R. 1938 Cal. 263. 

Sale—Purchaser’s rights—If affected by 
charge decree of which he has no notice. See T. 
P. Act. S 100. 64 C L J 280. 

'Sale—Purchaser s rights—Property pur 
chased with notice of mortgage or charge — 
Purchaser, if precluded from challenging it. 

A mortgage or charge can be brought to the 
notice of intending purchasers at Court-sales in 
two ways. Firstly if a claim preferred under 
O. 21, R 59, C. P. Code, by the mortgagee suc¬ 
ceeds the fact of the mortgage must be inserted 
in the sale proclamation. In that case the order 
passed under O. 21, R. 62, if not set aside by a 
suit instituted under the provisions of O. 21, 
R. 6.^ would stand as a final order and would 
preclude the purchaser at the Court-sale from 
challenging the mortgage. A mortgage or 
charge, however, can also be notified in the sale 
proclamation settled under the provisions of 
O. 21, R. 66, or at the time of the sale. Where a 
mortgage or charge is notified at the sale but not 
as a result of an order made by the Court under 
O 21, R. 62, the notification has no greater or less 
effect in law than that of notice. The purchaser 
at the Court sale in that case only takes with 
notice of the mortgage or charge and is not pre¬ 
cluded from challenging it, if he is not otherwise 
precluded on other grounds. (R.C Mitter, J.) 
Emdad Ali V. Haran Sheikh. 9 R.C. 884=168 
I.C. 959=A.I R. 1936 Cal. 590. 

• Sale—Purchasers rights—Purchaser losing 
part of property under decree obtained by third 
party—Right to sue decree-holder for refund of 
purchase money. 

An auction-purchaser can maintain a regular 
suit against the decree-holder for recovery of his 
purchase-money, even though under a decree 
passed in a suit brought by a third party he loses 
only a portion of the property purchased by him 
and not the entire property. (Srivastava, Aq. C J. 
and Nanavutty, //.) Gobind Prasad v. Hasan 
Shah. 13 Luck. 138=166 IC 705 = 9 R.O 331 
=1937 O.L R.40 (2) = 1937 O W.N. 83=A I.R. 
1937 Oudh 286. 

■ " Sale — Purchaser's rights—Purchaser under 
money and mortgage decrees. 

While a purchaser at an execution sale under a 
mere money decree gets no more than the right, 
title and interest of the j uflgment-debtor at the 
date of the sale, the purchaser under a mortgage 
decree gets the right, title and interest in the 
mortgaged subjects which the mortgagor had at 
the date of the mortgage and charged thereby. 
Buying the mortgaged property free from in¬ 
cumbrances he gets the title both of the mort¬ 
gagee and of those interested in the equity of 
redemption. He is not a mere successor-in- 
interest of the owner of the equity of redemption 
at the date of the sale. (5*ir George Rankin.) 
Tadunath Roy V. Parameshwar Mullick. 67 

I. A. 11=I.L.R. (1940) Kar. (P C.) 33=I.L.R. 
(1940) 1 Cal 255=44 C W.N. 233=12 R.P.C. 
98=1940 0 WN. 96=1940 O.LR. 26=70 CL. 

J. 546=1940 O.A. 145=6 B.R. 251=42 Bom.L. 
R. 331=21 P.L.T. 237=1940 P.W.N 328=1940 
A.W.R. (P.C.) 15=185 I C. 234=A.I.R. 1940 
P.C. 11=(1940) 1 M.L.J. 97 (P C.). 

Sale—Purchasers rights—Sale of right, 
title and interest of judgment-debtor in movable 
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property—Such property subsequently recovered 
by true owner from purchaser — Purchaser's right 
to recover back purchase price from decree holder 

—C. P. Code, O. 21, R. 93. 

Per Full Bench. —If a decree-holder attaches 
and sells in execution of a decree against a judg¬ 
ment-debtor (the sale proclamation saying that 
the right, title and interest only of the judgment- 
debtor is being sold) movable property, and such 
property is subsequently recovered by its true 
owner from the auction purchaser, the auction- 
purchaser is entitled to recover from the decree- 
holder the money which he has paid on the 
ground that there has been a total failure of 
consideration. 

Per Roberts, C.O. 21, R. 93, C. P. Code, 
only comes into operation if an order setting 
aside a sale has been passed under R. 92 and it 
does not provide the exclusive remedy of the 
auction-purchaser, and these rules have no appli¬ 
cation where an auction-purchaser has been de¬ 
prived of the property purchased by him after the 
sale has been confirmed and by reason of the 
intervention of the true owner upon the ground 
that the judgment-debtor had no saleable interest 
in the property. 

Per Raguley, J. —It is conceded that if the judg¬ 
ment-debtor has some interest in the property 
sold there is no guarantee by any party or by the 
Court as to the extent of that interest, and, if 
that interest is sold, the sale becomes absolute 
and no more can be said or done about it in the 
absence of misrepresentation, fraud, etc. On the 
other hand when the judgment-debtor has no 
attachable interest at all, nothing has been sold, 
and if nothing is sold there is no sale. There is 
therefore nothing to become absolute and nothing 
to be set aside. There is simply a payment of 
money in return for nothing. 

Per Sharpe, /.- -The whole basis of a sale of 
movable property, be it a sale by the Court or not 
is that something is sold. That basis is unchang¬ 
ed even in cases where the sale is by the Court in 
execution of a decree, the sale proclamation 
saying that only the right, title and interest of the 
judgment-debtor is being sold. In those cases in 
which it transpires that nothing whatever is in 
fact sold there is, if the purchaser has paid the 
purchase-money, a total failure of consideration, 
and the purchaser is entitled to recover back 
purchase-money as money had and received to his 
use. (Roberts, C. J., Baguley and Sharpe, JJ.) 
Maung Aye Maung v. A. Scott & Co. 1939 
Rang. LR 649=185 I.C. 757=12 R.R. 225=A. 
I.R. 1940 Rang. 1 (F.B.). 

S ale — Purchaser's title—Some portion of 
property released from attachment — Auction-pur- 
chaser purchasing whole property at auction. 

There is no guarantee that the auction-pur¬ 
chaser's title is perfect and unassailable. He 
merely obtains the right, title and interest of the 
judgment-debtor. So, where by a formal order 
of the Court certain portion of the property is 
released, from execution, the judgment-debtor 
ceases to be the judgment-debtor in respect of 
the portion ordered to be exempt from execution 
and therefore the auction-purchaser cannot resist 
the claim of the judgment-debtor in respect of 
the portion which could not be sold in execution 
of decree but which he purchases at auction. His 
position, in respect of that portion, is merely that 
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of a trespasser. 13 Bom. 34, Rel. on. (Agha 
naidar, Jalal Din v. Sant Uam. 169 I C 
K-L- 51:=39 P.L.R. 210=A.I.R. 1937 

Uah. 29. 

~ Rent decree—Sale in execution of — 

1 tj’ Purchaser—If gets whole tenure or 

holding or only interest of judgment-debtor. 

The question whether a sale held in execution 
ot a rent decree passes only the judgment-debtor’s 
interest in the property sold or the whole holding 
• • - upon the form of the execution 

proceedings including the sale proclamation and 
the sa.c certificate, as well as the proceedings m 
^e suit in vyhich the decree was ma^e. {Harries, 
C. J. Uhavle and Manohar Lall, //.) Hari Pra¬ 
sad Singh z/. Lai. Behari Saran Singh 19 Pat 
618=188 I.C. 729=13 R.P. 20=1940 P W.N. 420 

Pat.L.T. 377=A.r R. 1940 Pat. 

- Sale-Rights of auction-purchaser. 

An auction-purchaser of property cannot 
acquire anything more than the rights, title and 
intere^sts of the judgmeni-debtor. {Agha Haidar, 

539 ^ Basheshar Dass. 38 P.L R 
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auction purchaser—Decree 
obtained bv third person against property sold 
after confirmation of sale—Auction-purchaser if 
can claim re/und of money paid 

of j* and title 

auction.n, Passes to the 

takes auction-purchaser 

which c and title subject to any claims 

Accordhfer^v ^y parties, 

refund f r. ^^ct'o^TRU/chaser cannot claim a 

if af^er decree-holder 

certain confirmation of the sale in his favour 

fne a ^ possession claim- 

rN Tnr ^ decree for possession. {Bennet. 

166 I C 611=9 R 
— loafi All.L.R 57 = 1936 A W R 982 

—1936 A L.J. 1196=A.I.R. 1937 All. 18. 

of order in parti- 

to confirmation of Court— 

tion'’of ® <o the confirma- 

that the Court 

later sUu^om. P‘ hec2LUse at a 

he is """ 'hought says that 

sale is Ir. hf° more. The condition that the 

Court Is a sa^r^fn'° of the 

in connection with the^l'a'irand^®'' 
being sold at an inor^^ ^ against property 

whoVatVtVe\%hetrbid^v"^^^^^^ ^ 

the reserve orire ^ which is in excess of 

all the requfremenU of1he‘'°Col"rt 'V'“’ 

have the sale confirmed entitled to 

lanty The mere t’k 'S no irregu- 

the confirmation^ l between the sale and 

another naTtv rr,n „^'®'‘=.'' by 

firm the salef (Leacli°c'f *“ P°"' 

Sounuararaian t “"*■ ffaman. J ) 

Saheb. 186*^1 C Ismail 

699=1939 M W N 11 m ^ t =^0 ^ 

oi# m.w.w. 1115 (1)=A.I.R. 1940 Mad. 
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Sale Rale proclamation—Material misdes- 

in—Right of purchaser to sue decree- 
holder for damaf^rs. 

Where the sale proclamation for which the 
decree-holder was mainly responsible as regards 
the particulars, slated the extent of the land to 
be I acre and 25 cents, whereas after the confir¬ 
mation of the sale, ihe area was found to be only 
/8 cents, the purchaser, who has been misled by 
this material misdescription of the property, has 

a right of action against the decree-holder for 
the loss he has suffered, thereby, even though 

there is no suggestion that the decree-holder 
.practised a fraud in so describing the area of 
the property (Cnnii.f/i. 7.) Ramayya v. Koma- 

A®? h9- 209=8 R.M 614=1935 M.W.N. 
1207=43 L.W 262=A.I R. 1936 Mad. 421. 

“ Sale proclamation—Sale in execu- 

Hon of decree on prior mortgage—Subsequent 
mortgagee impleaded in suit but given up—Ob¬ 
jection by to sale—Subsequent encumbrance— 

|[”€dtioning in proclamation See 
C. P. Code. S. 47. A.I.R 1936 Pat. 552. 

~7"T Proclamation — Under-valuation 

of property Objection by judgment debtor after 
sale — Maintainability. 

If a judgment-debtor has notice of the date for 
settling the sale proclamaiion and has an oppor¬ 
tunity of urging that the property has been 
under-valued in the draft sale proclamation, he 

cannot afterwards be heard to say after the sale 

that the proclamation is defective due to under¬ 
valuation of the property. But if no date be fix- 
ed for the judgment-debtor to raise objections to 
t e sale proclamation, and the proclamation 
IS settled without his being consulted in any way 
about It, he cannot be shut out from objecting 

MndJr ^”^1 ^^ 1 ^* property was grossly 

under-valued in the sale proclamation. {Reilly, 
L.J. and Shankaranarayana Rao, J.) Vijayaran- 
Mys l'j' 77 '''^''“ ^ Chi.v.sasami Cbetty. 14 

fiplUs—Same property 
^'tbsequently sold in execution of 

^ dispute 

mortgage of consideration for 

se^enflv'’«nM'”® 'S mortgaged and sub- 

aS^nlt ^ ®’'«J»‘'on of a money decree 

nnrl-h *property, the auction- 

*”5'’ property cannot dispute the 
^ consideration for the mortgage or its 
adequacy or inadequacy, unless it is established 

®'''‘’e"oe that the mortgage 
was never intended or designed to operate as a 

if 'o affect a transfer of title. 
(Aforim Ah and Bartley. JJ.) Jacadamba Prosad 

LR. 1937 Cal*203'” ^ ^ 

I '~~^^^^^,‘^R^lting aside — Fraud—False repre 
biddit^*^ effect of dissuading bidders from 

In a revenue sale where there was not merely 
dissuading of bidders bur there was a represen¬ 
tation which amounted to a false representation 
and which undoubtedly had the effect of dissuad- 
ing the bidders from bidding. 

/Ve/rf, the sale should be set aside being vitiat¬ 
ed by fraud. {S.K. Ghose and Patterson JJ) 
Jacadish Chandra AIitra v. Kunja Mohah 
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Shah. 171 I.C. 822=10 R.C. 310=A.I R. 1937 
Cal. 273. 


- Sale—Setting aside—Person party to pro¬ 
ceedings and failing to stop sale—Right to impeach 
sale afterwards. 

A person whose property is in danger of being 
wrongfully sold in execution of a decree by which 
he is not bound can lesort to any of the remedies 
provided in the Civil Procedure Code. He can 
prefer a claim under O. 21, K. 58. If his posses¬ 
sion is disiurbed, he can apply under O. 21, R. 100; 
he can institute a suit to declare his title and 
obtain a temporary injunction under O. 39, R. 1, 
if his property is in danger of being wrongtuPy 
sold If the decree was obtained against him by 
fraud or collusion he could bring a suit to set it 
aside. If he faiU to do so he cannot after the sale 
plead that the proceedings, though he was a party 
to them, are not binding on him. If the Court 
has jurisdiction over the proceedings and they 
are not vitiated by any irregularity the sale can¬ 
not be set aside and the pe son cannot e<;cape the 
effect of it. (Rowland, /) Bhaclu Mahto v. 
Ramaut.ar Sah. 164 I.C. 178=9 R.P. 89—17 
PatLT. 832=1936 P.W.N. 165=A.I.R. 1936 
Pat. 442. 

- Sale—Setting aside—Sale proceedings not 

supervised by Court. 

if the executing Court does not take any action 
to satisfy itself that a proper sale of the immova¬ 
ble property is conducted and leaves the entire 
matter in the hands of its office Nazir, the sale is 
liable to be set aside. (Abdul Qayoom, CJ. and 
IVaeir. J.) Jai Ram v. Kothi Santa Mal. 42 
P.LR. J. &K 109. 

Sale — Validity—Absence of attachment 
before sale—Decree directing property to be con¬ 
sidered as under mortgage and judgment-debtor 
Prevented from alienating it. 

Where a decree directs that certain property 
will be deemed to be under mortgage and that the 
judgment-debtor will not be entitled to alienate 
it, it is not necessary that the property should be 
attached before being brought to sale in execu¬ 
tion of the decree. A.I.R. 1918 Lah. 368, Foil. 
(Bhide,J.) IVIatab Mal-Tinda Shah z;. Darya 
Ram Guranditta. 164 I C. 140=9 R.L. 91=A.I. 
R. 1936 Lah. 573. 

- Sale — Validity—Absence of prior attach¬ 
ment—If ground for setting aside sale 

The existence of a valid attachment is not a 
necessary pre-requisite of a valid sale; and the 
absence of an attachment prior to a sale in execu¬ 
tion amounts to no more than a material irregu¬ 
larity and will not, in the absence of proof of sub¬ 
stantial injury, be a sufficient ground for setting 
aside the sale. The absence of attachment does 
not make the sale void ab initio. (Shankaranara- 
yana Rao, J.) Soogoolal v. Sheikh Hyder Sab. 
14 Mys.L J. 140=41 Mys H.C.R. 218. 

—Sale — Validity—Decree amended — Execu- 
iion on basis of original decree. 

An amendment was made in a decree as it 
originally stood and the effect of the amendment 
was that the decree was not capable of . being 
executed against some of the defendants or their 
heirs. The decree holder took out execution on 

the basis of the original decree as it stood before 
the amendment but were not proceeding against 
the said defendants or their heirs m accordance 
with the directions of the High Court. 


EXECUTION. 

Held, that if any error was committed by the 
decree holders, it was not one of substance but 
of form and the legality of theexecuiion proceed¬ 
ings should not be allowed to be affected by it. 
(Fast Ali and Luby. //.) Ram Prasad Singh zi. 
Beni Madho Sin(;h 160 I.C. 678=8 R.P. 380— 
A.I.R 1936 Pat. 26. , 

- ^ale — Validity—Decretal amount subse¬ 
quently reduced in appeal. 

The title of the purchaser of property in execu¬ 
tion of a decree is not affected by the fact that 
subsequent to the sale the decretal amount is 
reduced in appeal, when there i^ nothing to show 
that the judgment-debtor would or could have 
paid the smaller amount decreed in appeal ana 
prevented the sale. (Milter and Edgley, JJ.) 
Raraboni Coal Concern. Ltd. v. Deva Prasanna 
Mukherjee. 42 C.W.N. 1032. 

- Sale— Validity— Legal representative of 

judgment-debtor not brought on record. 

Where a judgment-debtor dies after the issue 
of a sale notice to him and the sale is subseque 
tly held without his legal representatives being 
brought on record, the sale is a nullity . 

purchaser acquires no right, title and 
the sale. (Pollock, J.) Akola Central Bank 

V. Pandoo 1940 N L.J. 148. 

- Sale—Validity— Presumption , 

When once an execution sale 

there is a strong presumption to the ^^ect 

was validly held by a Court which acted in ine 

exercise of its ordinary jurisdiction. 1 

would, therefore, lie heavily hpon the p 

seeking to set aside the sale to show ,, ,, 

fact illegal. (Edgley. J ^ 334— 

NasaralI Bhuiya. IL.R. ( 1940 ) 2 Cal. 334- 

^'\hT-VaHdity-Properly in 

_C/T/i» Vtt prpciitinn Without Icovs J 


receiver—Sale in execution without 

Court. • ^ a 

When the property is in the a ®ree 

receiver it cannot be sold in execution or 

without the leave of the (Tourt which app . 
the receiver. But the person who brings an 
the attachment and sale of a 
possession of a receiver appointed by a Lou 
guilty of contempt of Court and the sal 
irregular but not void. (Mahomed . 

Rowland, J}.') Mangtulal Bagarta v Ua^ 

Shankar. 165 I.C 749=9 R.P. 205=18 P.L T. 

301=3 BR. 73=A.I.R. 1936 Pat. 572. 

- Sale—Validity-Sale in execution of money 

decree without attachment. 

A sale of property in execution of money decree 
even without attachment is not a nullity. (Joi La, 
/.) MulRajv. Official Receiver, Jhelum. 

IC 668 = 10 R.L 572=A I.R 1937 Lah. 297. 
.Sale—Validity—Sale without attachment. 


A sale without attachment is not void. 

J.) Daulat Ram v. Pritam Singh. i ^K. 
0940) Lah. 516=188 I C. 335=12 R.L. 519=A. 
I.R. 1940 Lah. 78. 

-S*a /^—Sale without attachment—Validity. 

Sale in execution will not be a nullity even it 
the properly is sold without its being attached. 
(Pollock. J ) SlTAR^M ShAMRAO V. LAN^TI 

Maroti. 171 I.C. 759=10 R.N. 133=A.I.R. 1937 
Nag. 149. 

- Sale —Validity—Sale with wrong legal re¬ 
presentative of deceased judgment-debtor on. 
record—If void. 
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An execution sale with a wrong person on the 

record as the legal representative of th^dec^ased 

without jurisdiction, 

h ^ the decree- 

holder has not acted bona fide. (Kino J's 

Ayin^n CHEmAR V. Ramaswamy Ayyar. 181 i. 
83—11 R,M. 771 — 48 L m \Ar 

N.^902=A.I.R 1938 Mad. 945=(1938) 2 M Lj! 
Where right to receive a share in the service of 

a deity IS transferable, an alienation of it by the 
procedure of a Court sale can be brought about 

provided the class of persons to whom the sale is 
to be made IS a class who would be entitled to 

Sale What passes—Property sold bv indp- 
ment-debtor with direction to vendL to dUcharfe 
decree debt out of consideration reserved with 

decree-debt by vendee 
-Sale of property m execution-Rights of our! 
chaser-L.en of judgment-debtor for unoahi 

purchase-mqney-Charge-Right of purchaser lo 

enforce against vendee. See T P Act ^ « fA\ 
(fc). (1938) 1 M.L.J 316. ’ 

Whfre^a'r'ighrr^^""' due-lTpas7es' 

Satisfaction. 


QUINQUENNIAL DIGEST, 1936-1940 


with interest and cost^l DeZJiZ^^ 
that decree would be satisfied iuil\ 

decree was paid to him payment of his 

satisfied, lea'^eing ?he ™osU of "he^H^h'r'’" 
be recovered by senaraii f ‘he High Court to 

The deposited proceedings, 

holder and the executing to the decree- 

' satisfied.’ SubseQuent?vS°v,''^li^^®®®1 

milted a fresh an^nlira**^ ^*^^*‘®®‘holder sub- 

interest on the decri a? amnn 

realization. amount up to the time of 

ed in1he'’c?u"rMl.PK deposit- 

ly discharged. Thel^lfore^h been complete- 
had not become functu^l% ejcecutmg Court 

cation for a fresh appli- 

decree-holder ‘he 

and Din Mohammad / 7 \ ^ (Coldstream 

Lat Tuls, RaS^YtS i 

8S8=A,I.R. 1937 Lfh^733 

-// of~Mu,ake 
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to°rerf^ entered as satisfied due 

* mistake committed by the decree- 
holder execution cannot be taken out fo"anv 
sum which may have been left out as long as^he 

/ )^^M°iHAnPR (Mohammad Noor, 

I C Sailaja Khanta. 165 

Effect oP^^^^ 0#—Conji( 7 >jiM^ to record room— 

tio'^"anH''r °ff’ an execution applica- 

not room does 

not terminate the proceedings (Thom C J 

^^rfn Upa^^a 

246=187 I.C. 

R r fl ift-iTo ^ J- 180=1940 A.W. 
vH.C.) 118—A.I.R. 1940 All. 151 (F.B.). 

derr^J^l!ht^^^A J Proceedings—Right of 

draZl-ReZ7iZ['^‘" 

o°‘ an unqualified and 
absolute right to withdraw from execution 

proceedings at any stage. The Court can refuse 

him permjssion to do so. where the circumstLces 

eFo^'^has become involv- 

?t?rkp nff^i^'* • '*«'=ree-holder’s petition ta 
strike off the execution case on the ground that 

the property advertised for sale has been 
knocked down and the bid is pending for Court’s 
acceptonce, even if it is wrong in coming to the 
conclusion that the bidder has acquirfd some 
legal interest as regards the property, that is tl^T 
|ma.ter which is a fit s..bje?| fSr r'^’vLw' indeJ 
^ixVi r*«A^’ (Costello and Biswas, JJ.) 

c.l. e’l'r*’* 

—-—Duties of—Contract by testator or intestate 
-Duty of lega refresentatiie to Perform ° 
Prxma facie it is the duty of a legal personal 

be Vnforr..H *>e that can 

t?arl h.P °‘'’®rwise. If the con- 

tract be one that cannot be enforced against him 

is one"i'ha?fr *“<=h=*l‘he Statute of Frauds and 

be disadvantageous to the 

ft seems ‘hough 

plead thp ‘staff f .‘h^t he is not bound to 

statniA Vta Limitations and may pay a 

declared to been judiaally 

bfe oneronQ ‘he case of an enforcea- 

Ole onerous contract ought he to netrlert anv 

fe'^rm^wulfthl^ to 

benefit thVesta e"Bu't*'’?hi"’hthat may 

can°n%^^^^^ ‘ -la^7nf aft. and U 

mbiistJ^^tor to® executor or an ad- 

Angullia V . Estate and- 
M W N 7^74-n‘p 48 L.W. 127=1938 

193^?Vaorji.?!. ^ C 657=A.I.R. 

Rang.L.R'^eM." Execution. 1939 

- —Liability for costs. See C P. Code, O 6 

Rang L.r 603.^ nature of suit. 194(> 
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-- Liability—Equitable mortgage—Executor 

giving security by deposit of testator’s title deeds 
to one of his creditors—If asstimes personal lia¬ 
bility for debt. 

Where executors of a deceased debtor for 
consideration give security by deposit of title 
deeds over an asset belonging to his estate to one 
of his creditors in respect of a debt due from the 
estate and there is no indication that the execu¬ 
tors intended to assume personal liability for the 
secuied debt, there is nothing in the Transfer of 
Property Act or in the law of India to make 
them so liable by reason that they have granted 
the security or by reason that they have done so 
by deposit of the testator’s deeds George 

Rankin.) SiR Jamshedji Jeejibhoy v. Sorabji 
Byramji. 67 I A.|270=I.L.R. (1940) Bom 534 
=187 I.C. 773=12 R.P.C 181=1 LR. (1940) 
Kar. (PC.) 179=6 B.R. 623=71 C LJ. 459= 
1940 M.W N. 706=1940 O.L.R 319=42 Bom. 
L.R. 719=52 L.W. 32=44 C.W.N 653=A I.R. 
1940P.C. 75=(1940) 2 M.L.J. 126 (P C.). 

- Liability — Mortgage — Executors giving 

security for testator’s debt—Personal liability for 
interest. 

In consideration of the creditor’s forbearance to 
sue for a period of two years the executors gave 
security for the testator's debt by equitable mort¬ 
gage of the right, title and interest of the testator 
making it clear at the same time that the payment 
to the creditor was conditional upon the suffici¬ 
ency of the assets and depended upon the future 
of land values. The executors also undertook to 
pay interest on the debt for the aforesaid period 
of two years. 

Held, that the promise to pay interest not 
having been expressly qualified, in the context 
there was not enough to show that the promise 
was intended as conditional upon the sufficiency 
of the testator's assets, having regard to the 
limited period of time and the circumstances of 
the transaction. The executors not having made 
it clear that th-ir words of promise were not to 
be taken in the direct and simple sense of a per¬ 
sonal convenant made themselves personally 
liable for the interest which accrued during the 
two years with interest thereon. (5ir George 
Rankin.) SiR Jamshedji Jeejibhoy v. Sorabji 
Byrami. 67 I.A. 270=I.L.R. (1940) Bom. 534 
=187 I C. 773=12 RPC. 181=I.L R (1940) 
Kar. (P.C.) 179=6 B.R 623=71 C.L J. 459= 
1940 M W.N. 706=1940 O.L R 319=42 Bom.L. 
R. 719=52 L.W. 32=44 C.W.N. 653=A.I.R. 
1940 P.C. 75=(1940) 2 M.L.J. 126 (P.C.). 

-When becomes legal representative. See 

C. P. Code, S. 2 (11) 1938 A.M.L.J. 91. 

EXPERT—Evidence of. 

See (1) Evidence. 

(2) Evidence Act, S. 45. 

EXPUNGING OF REMARKS. See Cr. P. 
Code, S. 561-A. 

EXPLOSIVES ACT (IV OF 1884), S. 4 and 
R. 35— Fireworks—Explosive — Electric sparklets 
—Possession without licence — Offence. 

Explosive as defined by S. 4 of the Explosives 
Act is wide enough to include electric sparklets, 
and possession of the same without licence is on 
offence under R. 35 of the Act. {Lakshmana 
Rao, J.) Sanyasiraju v. Emperor. 189 I.C- 

Q.. D. II—go 


extradition act (1903). S. 7. 

779=1939 M.W.N. 1250=A.I.R. 1940 Mad. 

284. 

EXPLOSIVE SUBSTANCES ACT (VI OF 
1908), S. 7— "Local Government”—Meaning of — 
Order made by the Governor—Validity of—If can 
be questioned in Court. 

An order of consent to a prosecution under the 
Explosive Substances Act which purports to be 
made by His Excellency the Governor is an order 
of the Local Government for purposes of S. 6 and 
is a valid order of consent. The executive autho¬ 
rity, in the Province is vested in the Governor, 
and the question whether he has consulted the 
ministers or notin the matter is not a question 
that can be canvassed in Courts of law. {Pand- 
rang Row, J ) Lakshmipathi Naick v. Em¬ 
peror. 180 IC. 106=40 CrLJ. 317=11 R.M. 
658=49 L.W, 500=1938 M W N. 1171—A I R. 
1939 Mad. 168=(1939) 1 M.L.J. 426. 
EXTRADITION ACT (XV OF 1903) — 
Proceedings under—Writ of habeas corpus — 
High Court’s jurisdiction to i«isue Habeas 

CORPUS — Writ of. 1938 M.W.N. 1161. 

-S. 7— Arrest without warrant from Political 

Agent — Legality — Cr. P. Code, S. 491 (1) (b>. 

A person who has committed an extradition 
offence in ^ state cannot be arrested in British 
India without a warrant from the Political Agent 
for such State. If he is so arrested, his detention 
would be illegal, and the Court can set him at 
liberty under S. 491 (1) (6), Cr. P. Code. 
Mohammad, J.) Leo Ram v. Emperor. 41 P.L.R. 
339 

-S. 7 — Form and contents of warrant. 

No form of warrant is prescribed by the 
Extradition Act or the rules. It is enough if the 
extradition warrant clearly describes the offences 
with which the accused person is charged, ar d it 
is not necessary that it should state, when they 
were committed. If a warrant directs the 
delivery of the accused person to a frontier police 
station of a native state, there is sufficient indica¬ 
tion of the authority to whom the delivery is to 
be made. An undated warrant is not illegal, 
although the better practice is to date ir. (Lord 
Thankerton.) C. P. Matthen v. District Magis¬ 
trate OF Triv.\ndrum. 66 I.A. 222=1.L R. 
(1939) Mad 744=41 Bom.L.R. 1119=40 Cr L.J. 
675=1939 A.L.J. 836=70 CLJ 270=182 I.C. 
551 = 1939 MW.N. 744=50 L.W. 48=1939 
O.W.N 602=1939 O L.R. 433=1939 P W.N, 581 
=12RP.C.4=20 Pat.L.T. 597=1 L.R. (1939) 
Kar. (PC.) 324=1939 A.Cr.C. 110=5 B.R. 
841=1939 A.W R. (P.C.) 141=43 C.W N. 981= 
A.I.R. 1939 P.C. 213=(1939) 2 M.L.J. 406 
(P.C). 

-Ss 7 and 8 -A— Issue of warrant — Question 

of conditions were complied with—When can be 
raised. 

Where a warrant is issued by the Agent of the 
Government of India under S. 7 of the Extradi¬ 
tion Act directing that a certain person in British 
India should be arrested and delivered to the 
Police of a Native State the question whether the 
conditions laid down by the Act and the rules for 
the issue of the warrant were complied with 
would not be properly the subject of inquiry by 
the High Court on an application under S. 491, 
Cr. P. Code, but should be raised before the 
Magistrate in British India before whom the 
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extradition ACT (1903). S. 7. 

person arrested is produced on an application to 
im to report to the Local Government under 

Act. (Lord Thanker- 
ion.) c. 1 . Matthen V. District Magistrate of 

6® I-a. 222=1 LR (1939) Mad 
A T 1119='»0 Cr.LJ, 675=1939 

270 = 182 I C. 551=50 
^ 602=1939 M.W.N. 744= 

i-?T p P W.N 531=12 R.p.c. 

5 ^ 7 ^ ) 324=20 Pat.L T. 

S c 141=43 C.W.N. 981=A.I.R. 

C- 213=(1939) 2 M.L.J, 406 (P C.). 

7—pKorro/i/ direcling delivery of arrest- 
erf /o Police of Native .^tate for production 

before District Magistrate of that state—High 

^AAr of ^rit of habeas corpus— 

^^^oshing of order —Locus standi 
of Dutrut Magistrate, 

Where a vvarrant issued under S. 7 of the 

directed that a certain person in 
isriiish India should be arrested and delivered to 

^ Native Stale for 
nf ^ certain District Magistrate 

^ High Court in British India 

?Q<inpd o warrant and 

P/ \^\^os corpus on an application 
behalf of the arrested person: 

the District Magistrate mentioned in 

fnr iocus Standi to file an application 

aUhou^S^Z*’*"^' Court. 

was not a party to the application 

tL' i corpus. {Lord 

t/atf^oZ ^ 'Hatthf.n V. District .Macis- 
MnH ^ ^ 222=1 L R. (1939) 

(PCI 1119=1939 AWR 

I.C. 551=50 LW 48=1939 

?3^1939°p~w M M W 744 = 1939 O.L.R. 

681 = 12 RP.C. 4=1 LR 

A cfr^c ^?n Sj L T. 597 = 1939 

Cr L t' C.W.N. 981=40 

AIR 836=70 C.L.J. 270= 

^ C ). ^ ^ 213=(1939) 2 M.L.J. 406 

7- T^' ?—Warrant under—Powers of Hivh 

Court under ^ 401 ^ ^ ® 

tn rl o ^ ^ •Code, with reference 

Act 7 ^*i'o?o EXTRADITION 

^ A.W.R. (H.C.) 737. 

——S 22^0ffence in Khairpur State—Lodging 
ToiVn'^ 'r V Station-Procedur^e 

^ Wu o>id recovery of property. 

pur Sta\VarpH^I?'^f registered in Kltair- 

maiinn Officer lodges infor- 

Police Officfrs"^Za^* Police Station. Sind 

either Derson ^%r ”°^ bouse and search 

tion of interven- 

orooerrv nor can they hand over the 

fir.fhandin? It overm Ihe 

J.C. and Lofco ^4 rcr° the Magistrate. (Davis. 
Rasueshah. 'so' Sx’r.’^^i7=165‘'"i C ?8"J’2S- 

Politifal^AgenL"' “"‘'er, /?. 7—Duty of 

theVvVr^i*.'® ^“sses'ed that the true object of 
with poh,ta?"offenc e"-' '>«t.sedTerson 

tradi^lKi ^ 1 offences which would nolbeex- 

of in respect 

of thJi? 1 ^® extradition is made falls within k 7 
of the Rules framed under S. 22 of the Extradi- 
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tionAct.and makes it the duty of the Political 
Agent, in such an event, to demand the restora* 
L prisoners to his custody. (Lord 

I hankerton ) C. P. Matthen v. District Magis¬ 
trate OF Trivandrum. 66 I.A 222=1 LR 
(1939) Mad 744=41 Bom.L R 1119=40 CrLj 
675=1939 A L.J. 836=70 C L.J. 270=182 I c] 

48=1939 O.W.N. 602=1939 
M.W.N. 744=1939 O L R. 433=1939 P.W N 
581 = 12 R P.C 4=1.LR. (1939) Kar fP C ) 
324=20 Pat LT. 597=1939 A CrC !l 0=5 B 
R 841 = 1939 A.W.R. (P.C.) 141 = 43 CWN 

4067p.C.f; 213=(1939) 2 M.LJ. 

EZHUVAS OF PALGHAT_If Hindus. 5^^ 
Hindu Law—Applicadimty. 

factories act (XII of 1911), S. 2 (4)— 

Manufacturing Process—Ginning and 
coUon-~Person employed in—If ''workman'*. 

Ginning and pressir g cotton is a manufacturing 
process as defined by S 2 (4) of the Factories 
Act; and a person engaged or employed in ginning 
and pressing cotton is a workman within the 
meaning of S. 2 ( 1 ) (n) (ii) of the Workmen's 
Compensation Act. {Bose, J) Shaik Tafker 
Hiptullah Bhoy Ginning and Press Factory 

i9f7”Nrg^Vii ^ ^ ^ 

/ X Orissa Rules, 1936, R. 112 

(c) (5) (i) and (in)— Construclion and scoPe- If 
alternative. ’ 

, P''°y.'"'o"s of R. 112 (c) (5) (j) and R. 112 

Kp (5) (fit) are not alternative in the sense that 
If the provisions of sub-R. 5 {Hi) are observed it 
is not necessary to observe the requirements of 
^b-R. 5 (t) of R. 112 (c) of Bihar and Orissa 
factory Rules framed under S. 43 of the 
raciories Act. 1 he word “or" occurring between 
one sub-clause and another in R. 112 (c) cannot 
be interpreted in such a way as to make the sub¬ 
rules alternative, (f^ermo. /) Gursaran Lal 
V. Emperor. 5 B R. 207=179 I C. 170=11 R P 

« Cr.L.J. 160 (2) = 1938 P.W.N. 903=19 

Pat.L T. 936=A.I.R. 1939 Pat. 163 


„-“S. 71—Claim to exemption from liahilitv- 

Burden of proof. 

Under S. 71 of the Factories \rt, the person 
who claims the exemption from liability on the 
ground that he used due diligence and that 
another person than himself was responsible for 
the offence, has the onus on him to show that he 
comes wiihin the provisions of the section. 

-CL Gursaran Lal z;. Emperor. 5 B R. 
207=179 I.C. 170=11 R.P. 333=40 Cr LJ 160 

P.W.N. 903=19 Pat.L.T. 936=A.I.R. 
1939 Pat. 163 

f934), S. 2 fj) —Applicability to 
. «wm (7 and Pressing Factories Act. 

There is no reason for not importing the defini- 
^on of the word "factory" underS- 2 (/) of the 
factories Act of 1934 into the Cotton Ginning and 
Pressing Factories Act of 1925. which does not 
denne the word "factory" and w^ich deals with 
specific kinds of factories. A building construct¬ 
ed for the purpose of being used as a factory 
does not become a factory under S. 9 (3) of the 
latter Act until it is actually so used. {King, /.) 
The Commissioner of Labour Government of 
AIadras V. Rancanna (^wd. 1937 M. W. N. 
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-S. 2 (1), Proviso— Managing agent — Mean¬ 
ing of. . • o 

The phrase “managing agent/' in proviso to S. 2 

(/) of the Factories Act does not appear to have 
any limited technical meaning, but denotes simply 
an agent who manages a factory. (Gruer,J) 
Haribhao V. Emperor. 167 I.C 745=9 R.N. 208 
=38 Cr.L.J. 431 = 19 N L.J 247. 

-S. 2 (1), Proviso—“OfC«/>iVr“—Munim or 

managing agent appointed by owner living else¬ 
where—Position of—Special contract of service or 
agency —Onn.? of proof* 

A person who is employed in a factory as the 
owner's Munim or managing agent and who is the 
ultimate authority on the spot, the owner himself 
living elsewhere, is an occupier of the factory 
within the meaning of the proviso to S-^ 2 (/) of 
the Factories Act. The word “il/itmtn” as com¬ 
monly used does connote agency, and persons 
dealing with the chief authority in charge of the 
factory where it is situated would look upon him 
as the agent of the owner or occupier. If there is 
a special contract of service or agency between 
him and his master, he must prove it (Grtter, J.) 
Harirhao V. Emperor 167 I.C. 745=9 R.N. 208 
=19 N L J 247=38 Cr.L.J. 431. 

-Ss. 37. 39 and AQ—AppHcability^Rules 

under S. A3 (2) (d) exempting factory from pro 
visions of S. 37 — Exenxption, if extends to Ss. 39 
and At)—Men found working at time shown as 
period of rest in notice unde*- S 39 (1)— 

A factory which is exempt from the provi¬ 
sions of S. 37 of the Factories Act under the rules 
made under S 43 (2) (d) cannot be held to be 
exempt also from ihe provisions of Ss. 39 and 40 
of the Act. There is nothing in the Act to show 
that exemption from the provisions of S. 37 car 
ries with it an exemption from the provisions of 
Ss. 39 and 40 When therefore several hands are 
found working in a factory at a time shown as a 
period of rest in the notice displayed under S- 39 
(1), there is a clear breach of the terms of S. 42. 
and an offence under S. 60 (6) (i) is committed 
The fact that under the rules the factory isex- 
empt from the provisions of S- 37 does not afford 
any defence to a prosecution under S. 60 (5) fi) 
read with S. 42. (Broomfield andSen^JJ.) Em¬ 
peror V. Mistry. I L.R. (1937) Bom 175=166 I. 
C. 736=9 RB 254=38 Cr.L.J. 304=38 Bom.L. 

R. 1181=A.I.R. 1937 Bom. 52. 

-S. 60— Conviction — Sentence — Necessity for 

deterrent penalty. 

Penalties in cases against factory owners who 
are exploiting labour must be deterrent, especially 
in view of the fact that detection is frequently 
avoided. *Gruer, J.) Haridhao v. Empfror. 
167 I C. 745=9 R.N. 208=38 Cr.L.J. 431=19 N. 
L.J. 247. 

-Ss 60 (b) (i), 42 and 81— for 

allowing work to proceed beyond time fixed—Plea 
indefence—Bona fide mistake—Protection under 

S. ^\, if available. . j j c ah 

Where the manager is prosecuted under S. oU 
(6) (i) read with S. 42 of the Factories Act for 
allowing work to be done beyond the prescribed 
period, it i«; no defence to plead that the accused 
acted in good faith honestly believing m the clock 
in the factory to be correct and that he is protec¬ 
ted by S. 81. That section does not apply to a 
manager; it was inserted primarily, if not entirely 
for the benefit of the inspecting staff. It cannot 
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he said that the manager is acting under the Act. 
It is enough in a prosecution under the Act to 
prove that the accused has infringed the Act or 
rules under the Act and it is not necessary to 
show' that accused intended to infringe the Act 
or the rules. {Pollock and Gruer. JJ ) Provin¬ 
cial Government, C. P. v. Seth Chapsi. I L R. 
(1940) Nag 257=1938 N.L J. 217=176 IC 866 
= 11 R N. 90=39 Cr.L.J. 829=A.I.R. 1938 Nag. 
406. 

-S. 63 —Assistant manager failing to produce 

register on demand by Inspector—Liability of 
Manager. 

No sort of vicarious responsibility is recognised 
by the Factories Act in respect of offences refer¬ 
red to in S. 63 of that Act. Where, therefore, the 
Inspector asked the assistant manager of a fac¬ 
tory to produce the register, and the assistant 
manager failed to do so and the excuse he gave 
was that the book was locked up in the room of 
the manager who had left the office, the manager 
is not liable to be convicted under S- 63 of the Act 
for failure to produce the register kept in his 
custody in pursuance of the Act. The manager 
would not be guilty of any offence under that 
section even if he was really' hiding himself in the 
factory in order to avoid meeting the Inspector. 

(Henderson, J.) R. R. Das v. Emperor. 41 C.W. 
N.740. 

_S. 71 (1) —Procedure under—Discharge of 

owner or occupier and conviction of actual offen¬ 
der on latter pleading guilty — Legality. 

If a complaint is made by the Inspector of 
Factories against the manager or occupier of a 
factory charging him with an offeni e under the 
Factories Act, the latter is entitled under S. 71 of 
that Act to complain against the actual offender, 
and if he does so, the actual offender is given 
notice and brought before the Court and tlie 
proceeds as again>t both persons complained 
against. The carriage of proceedings is wiih the 
original complainant on whom the onus lies of 
proving that the offence has been committed. 
Hotli parties complained against are entitled to 
cross-examine the prosecution witnesses at this 
stage, and to lead evidence to disprove the charge, 
but being accused persons they would not be enti¬ 
tled to give evidence themselves. If the prosecu¬ 
tion fails to prove the offence, both the accused 
must be acquitted. If the offence is proved, the 
Court should record an order to that effect and 
the manager or occupier is guilty under the Act. 
S. 71, however, affords him an opportunity of 
escaping liability, provided he can give satisfac¬ 
tory proof of the matters set out in Cls. (o) and 
(fe) of S. 71 (1), that be had used due dili¬ 
gence and that the actual offender had committed 
the offence without his knowledge. The onus of 
proof, however, is now shifted to the manager or 
occupier and he is entitled to call evidence or to 
give evidence himself. The actual offender would 
be entitled to call evidence, but not to give evi¬ 
dence himself. The difference in procedure being 
due to the fact that the actual offender occupies 
the role only of an accused, whereas the occupier 
or manager at this stage, besides being an accused, 
has to discharge the onus of po’-itive proof requir¬ 
ed by S. 71 (1) (a) and (6), and in all probability 
be alone is capable of proving certain facts of 
which proof is thereby required. The Crown 
which has initiated the proceedings, and has 
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throughout retained the carriage of the proceed¬ 
ings, IS entitled at this stage to cross-examine the 
occupier or manager if he gives evidence, and any 
witnesses called by him in support of his charge, 
and to call rebutting evidence. The Magistrate 
has no power to convict the actual offender or 
discharge the occupier or manager until the proof 
envisaged by S. 71 (1) (a) and (6) is before him. 
although the former pleads guilty to the charge 

against him. {McNatr and Khundkar, JJ.) 
Superintendent and Remembrancer of Legal 
A^ajrs. Bengal v. L. N. Birla I L.R. fl940) 
1 Cal. 120=il2 R.C. 369=185 I.C 319^70 C L T 


-S. Tl—Scope and effect—Charge against 
occupier or manager—Complaint by latter against 

another-Rtgbt of Factory Inspector to cro^[ 
accMjed on latter's complaint 

under ^y an accused 

the. Factories Act. the Factory 

ran^rrr!Fc'^^ the original complaint, 

can cross-examine the accused when he goes into 

eff JI complaint. The 

r- ■ ^ when an occupier or 

fn Inspector proves that 

tory defence open to the occupier or manager, 

^nmnl statutofy defcnce involves his lod^ng 

ha^f a third party which complaint 

^’tne as the original 

nr^Fnn'FJVLTu ® Complaints are both in con- 

the same offence and must be dealt 

Fool *t>gether. In the interests of justice the 
Factory Inspector should have the right to cross- 
examine a person whom he has charged if that 

''^^tness box to set 
up a Matutory defence. (Beaumont, C. J. and Sen 

V. Narottam Lalbhai ILR 


Z "S. n^Rules under, R. 72 (\)—Scot>e~ 
£w/./oyee t« factory falling in pit containing hot 

water and dyxng as result of scalding-Pit fenced 

on three sxdes—Fourth side kept open for ap¬ 
proach—Pit not ordiytarily containing very hot 

water or injurious substance—Liability of mana- 

The rules framed under the Factories Act do 
not require that a place, like a pit containing hot 
water, for silting wood in a rice factory, which 
IS used tor the purposes of the factory, should be 
tenced in such a manner as to be completely un¬ 
approachable. It is sufficient if it is fenced in 
such a way that nobody would cross that way and 
fall into the pit by accident. Where the pit. 
which contained hot water and into which an 
employee in the factory fell and was fatally 
scalded was fenced on three sides but the fourth 
side was left open for approach and did not 

iniurious 

Hc/d, that the manager was not liable to be 

convicted for not observing Rule 72 (1) of the 

Rules f ramed under the Factories Act a^^d for 

P**’ because, firstly, the pit 
was fenced and secondly, it was not a p t which 

ordinarily contained any hot or injurious sib- 
B.R. 329=180 I.C. 68=11 R.p. 441=40 Cr i j. 
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igafplf 46 *33=20 Pat.L.T. 95=A.I,R. 

FAMILY ARRANGEMENT, Hindu 

Law—Family settlement 
Binding nature of. 

Consideration. 

Essentials. 

Fairness. 

Nature of. 

Registration. 

Validity. 

Biding nature of. 

- "^Binding nature of. 

A family arrangement is governed by a special 

equity peculiar to Itself and cannot be set aside 

upon the ground that it was accepted under a 
misconception of facts or an erroneous view of 
^ ^one party more 

than he vva.s legally entitled to and would have 

^ccived if he had taken the judgment of the 
Court upon it. (Nawal Kishore, CJ. and Sukh- 

UttamSINGH. 

1939 M L R. 229 (Civ.). 

- Binding nature of—Agreement to set apart 
properties for purposes of charity and worship at 
partition — Validity—Provision for setting apart 
properties for conduct of viniyogas—// a preca^ 

— Enforceability—Family trust and 
Public trust — Distinction. 

It IS not improper to set apart properties for 
Charity and for acts of worship or religious actsr 
I family parliiion* Such a provision in a 

I tamily arrangement is a perfectly valid one. The 
question whether there is a dedication of speci¬ 
fied properties for the trust or not is not at all 

relevant. Such a question may be relevant only 
if a stranger seeks to enforce the trust, but as 
between the parties to the agreement, every pro¬ 
vision in It IS consideration for every other 
provision. There is no warrant for holding that 
the provision for setting apart properties for the 
conduct of certain z/miyograj is in the nature of 

trust. On the other hand it constitutes 
a binding agreement. It is well established in the 
case of family trusts that the general consensus 
of the family may put an end to them, in this 

sense they differ from public trusts. But so long 

as some members of the family insist that the 
tamily trusts should be continued, it is not open 

to the other members to insist on their discon- 

nnuance. It may be that the agreement could be 

set aside as a whole, if there were proper reasons 

or doing so, but there is no justification for 

Ignoring some of its provisions. (Faradac/iarior. 

T»7 Mukambike Amma. 1937 

M.W.N. 162. 


. Binding nature of—Joint Hindu family 
having right to office of trusteeship and mirasi 
offices tn public temple—Partition and arrange¬ 
ment for division—Validity. See Hindu Law— 

Endowment. A.I.R. 1936 Mad. 294= 
70 M.LJ. 424. 

Binding nature of — Will—Oral agreement 
among sons of testator in supersession of terms 
of will—Which prevails validity of oral arrange- 
meni. ^ 

Where after the death of a testator, his heirs 
effect an oral arrangement by which they agree 
among themselves to supersede the will and 
divide the property of the deceased as on intes- 
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tacy and the arrangement is acted upon by the 
parties, such arrangement is valid and prevails 
as against the will where there is no document 
made of the family arrangement, and it was made 
entirely verbally, the oral arrangement, while 
family property is divided, is not illegal. A suit 
for a declaration that the family arrangement 
superseded the will is maintainable, notwithstand¬ 
ing that probate has been duly taken out of the 
will. (M. C. Ghose, J.) Gopal Chandra Adak 
V. Harimohan Adak. 62 C.L.J. 380. 

Consideration. 

■ Coftsideratiofi—Settlement of disputes and 
restoration of peace and harmony in family — 
Sufficiency. 

The settlement of disputes and the restoration 
of peace and harmony in the family would be 
sufficient consideration for a family arrangement. 
The mere fact that the claim of one of the parlies 
to the dispute might have had greater legal foun¬ 
dation than that of the other does not necessarily 
show that the dispute was not bona fide or that 
the arrangement was not a proper family arrange¬ 
ment. The bona fide settlement of a family 
dispute does not require any specific considera¬ 
tion to support it. iPandrang Row and Venkata- 
ramana Rao, JJ.) Ramaswami Chettiar v. 
Manikkam Chettiar. 1937 M.W.N. 1249=11 
RM. 127=47 LW. 118=176 I.C. 617=A.I.R. 
1938 Mad. 236=(1938) 1 M.L.J 56. 

Essentials. 

- 'Essentials—Avoidance of future litigation — 

Beneficent to all parties. 

Where during the lifetime of a widow disputes 
arose between her, her husband’s brother and his 
nephews and there was almost a certainty of pro¬ 
tracted litigation among members of the family 
and a compromise is entered into with a view to 
avoid such future litigation by which each of the 
three parties to it namely the widows her hus¬ 
band’s brother and his nephews were bem fited, it 
was held that it amounted to a family arrange¬ 
ment. (Zia-ul-Hasan and Yorke, J J.) Chha- 
tarpal Singh v. ’^ant Bakhsh Singh. 1938 O. 
A. 573=1933 O.W.N. 711=11 R O. 11 = 176 I, 
C. 958=1938 O.LR. 353=A.I R. 1938 Oudh 
190. 

- Essentials of validity — Settlement also 

effecting settlement of disputes with strangers — 
Such disputes connected with members of family 
^If ceases to be family settlement. 

An arrangement, before it can be called a 
family arrangement or settlement, should have as 
its principal aim the settlement of the disputes of 
the family or the preservation of family property 
or the peace or security of the family or the 
honour of the family ; hut it does not necessarily 
follow that, because over and above these objects, 
the arrangement also settles other disputes with 
strangers, which are intimately connected with 
the disputes of the family, it goes out of the 
domain of a family settlement. (Bajpai and 
Hamilton, J/.) Sultan Ahmad Khan v. Sirajul 
Haque I L R. (1938) All. 125=1938 A.L. J. 23= 
1938 AW R. 98 (H C.) = 174 I.C 738=1938 A. 
L.R. 324=10 R.A. 615=A.I.R. 1938 All. 170. 

Fairness. 

—' Fairness — Test. 

Family re-settlemcnt.s executed between father, 
tenant for life, and son, tenant in tail, the latter 
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I being advised by the same solicitor as the former, 
can be considered reasonable and supported by 
the Court even though, from a pecuniary point of 
view, the son’s position is greatly prejudiced. A 
parent can be generous to a son, or legitimate 
children to an illegitimate one, or a son to a 
mother upon the occasion of a family arrange¬ 
ment without its being proper or possible in 
equ'ty. merely on that ground, to suggest that 
the arrangement is an unfair one and ought to be 
set aside. {Lord Maugham.) Martin Cashin 
V. Peter J. Cashin 182 I.C. 419=12 R P C. 12 
=1939 M.W.N. 85=A.IR 1938 P.C. 103. 

Nature of. 

-Nature of—Compromise in suit between 

members of same family—Decree on compromise 
relating only to properties in suit—Agreement as 
to other properties—Effect and binding ch .racter 
of—If family arrangement creating title. See 
Registration Act, S. 17 (2). 17 Pat.L.T. 164. 

Registration. 

-Registration—Necessity—S. 53-A of the 

T P- Act, if applie«. See T. P. Act, S. 53-A— 
Applicability. 1939 A.W.R. (H.C.) 344. 

Validity. 

■ "Validity—Consideration — Settlement of 
doubtful claimv —Sufficiency. See Hindu Law 
—Widow. 63 C L.J. 263=A.I.R. 1936 Cal. 

392. 

— Validity—Essentials —Bona fides. 

Bona fides is of the essence of the validity of a 
family arrangement, and a family arrangement 
must be concluded with the object of settling 
bona fide a dispute arising out of conflicting 
claims to property, which was either existing at 
the time or was likely to arise in future. (I'Vadia 
and Indarnarayan, JJ.) Haridas Kisandas v. 
Narayandas Jacmohandas. 188 I.C 545=13 
R.B. 1=42 Bom.L.R. 283=A.I.R. 1940 Bom. 
181. 

- Validity — Requirements. 

A family settlement is intended to put an end 
to a dispute, and its validity does not depend on 
how far one of the parties would have succeeded 
had it been agitated in a Court of law. It need 
not take into account all properties of the family 
and it is enough, ifMi concerned itself with the 
property in dispute It need not be in writing 
and registered. (Mehta. SM.) Bibhuti Rai v. 
Matadin Rai. 1939 R.D. 2=1939 A.W.R. (B.R.) 
106. 

- Validity of-Test. 

Where family agreements have been fairly 
entered into, without concealment or imposition 
on either side, with no suppre-sion of what is 
true, or suggsstion of what is false, then, 
although the parties may have greatly, misunder¬ 
stood their situation, and mistaken their rights, 
a Court of equity will not disturb the quiet, 
which is the consequence of that agreement; but 
' when the transaction has been unfair, and found- 
I ed upon falsehood and misrepresentation, a 
! Court of equity would have a very great diffi- 
1 culty in permitting such a contract to bind the 
; parties. In this case it was found that the deed 
was a family arrangement not tainted even re¬ 
motely with undue influence and that the deed 
was generous and could not be set aside. {Lord 
Maugham.) Martin Cashin v. Peter J. Cashin. 
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182 I.C 419=12 R.P.C. 12=1939 M.W.N 85= 
A.I.R. 1938 P.C* 103 (P C.). 

-^-Validity—Upholding and setting aside — 

Considerations. See Minor — Compromise of 
DISPUTES IN FAMILY. 1938 A.LJ. 549=A.I.R. 
1938 P C. 181 (P.C.). 


FAMILY settlement. 

See {\) Family ARRANGEMENT. 

(2) Hindu Law—Family settlement. 

FATAL ACCIDENTS ACT (XIII OF 1855), 
S. 1— Damages — Assessment—Basis of. 

Assessment of damages under the Fatal Acci¬ 
dents Act must necessarily be rough and approxi¬ 
mate, but it should not be arbitrary or whimsi¬ 
cal The assessment of damages should not be 
made merely v/iih reference to the plaintiffs’ 
requirtmetfts, blit where the evidence establishes 
that the plaintiffs* requirements were being fairly 
met by the deceased on whom they were depen¬ 
dent, the Court would be justified in assessing 
the damages on that basis. {Varadaclxariar and 
Abdur Rahman, JJ) Palghat Coimbatore 
Transport Co v. Narayanan. I.L.R. (1939) 
Mad 306=183 I.C. 279=12 R M. 252=1938 
M.W.N. 1241=48 LW. 865=A I.R. 1939 Mad 
261 = (1939) 1 M.L J. 143. 

■;-S 1 —Assessment of damages — Considera¬ 

tions — Mental suffering. 

Stone, CJ. and Pollock, J .—In assessing dama¬ 
ges under the Fatal Accidents Act of 1855, one 
cannot take into consideration the mental suffer¬ 
ing of the survivors. The fact therefore that the 
widow of the deceased, being a Brahmin, cannot 
remarry, cannot have children and is thus left at 
the early age of 16 years a widow for the rest of 
her life is for this purpose an irrelevant consi¬ 
deration. {Stone, C7. anrf y.) Secretary 

OF State v, Kukh minibai. I L.R. (1938) Nag 54 
=174 I.C. 401=10 R N. 386=A.I.R. 1937 Nag. 
354* 


———S. Damages—Measure of—Death cans 
ed by negligent driving of motor car—Daynages— 
Fuvtng of — Principles—Proof of pecuniary loss- 
Necesstty — Onus. 

W here a person is run over by a motor car an 
killed on account of the negligent driving of th 
car, and the relatives of the deceased sue fo 
damages under the Fatal Accidents Act the rul 
IS that the damages must be fixed solely will 
reference to the pecuniary loss sustained by th 
*‘claiives of the deceased in respect of past con 
tributions or in respect of reasonable expectatioi 
of future pecuniary benefit from the deceased 
The plaintiffs must adduce evidence affording; 
reasonable basis for the ascertainment of th. 
pecuniary loss so infilcted. If no such evidenc 
IS adduced, and there is no proof of any pecu 
n^ry loss, no compensation can be awarded 
{Cormsh and Varadachariar, JJ) Stane 

Peter. 59 Mad 402= 
192=S R M. 799= 
L w. 327=AI.R. 1936 Mad. 247=70 M.L.j 


^':-^<i*no9es~Measure of^Deter^nina- 

tion — Constderations. 

In assessing the damages which have to be 
awarded in re.'^pect of a fatal accident under the 
ratal Accidents Act, many factors have to be 
considered in arriving at the amount which the 
claimant or dependant of the deceased is entitled 


j FEDERAL COURT RULES, 0.8, R. 1. 

to in respect of his or her future maintenance. 
The possibility of his or her early death, the 
possibility of the deceased dying from other 
causes and the possibility of the deceased losing 
the employment on which he was engaged and 
being unemployed have all to be considered. The 
defendant is not entitled to a sum calculated on a 
number of >ears from the moment of her loss. 
Allowance must also be made for the fact that 
the defendant is receiving a lump sum (Gentle, 
J.) Kuppammal V. M. & S. M,. Ky. Co.. Ltd. I.L. 
R. (1938) Mad. 233=174 I.C. 270=10 R.M. 688 
= 1937 M.W.N. 921=46 L.W. 452=A.I.R. 1938 
Mad. 117. 

--S. Expectation of life^Actuarial tables 

provide good basis of calculation. 

In cases arising under Fatal Accidents Act. 
actuarial tables of Insurance Company afford a 
good basis for calculation of “normal expectation 
of life” of the deceased. (Tek Chand and Dalip 

Singh. U.) Mt. Koshalia v. Riaz-ud-Din. 162 
I.C. 336 = 8 R.L. 882=A I.R. 1936 Lah. 362. 

^—Perjon dying as result of motor 
accident—Deceased proved to have been < 7 J/i 7 /y of 
tiegligence—Right of heirs to sue Jor damages. 

In a suit by the heirs of a deceased dying as a 
result of motor accident, for recovery of damages 
under the Fatal Accidents Act, although the 
deceased is proved to have been guilty of negli¬ 
gence. nevertheless, the claim in the suit will 
succeed, if the effect of the deceased’s negligence 
could have been avoided by the exercise of 
reasonable care on the part of the driver of the 
vehicle. (Page, C.J. atid Bn V, J.) Saghikul 
Hassen V. R.\ncoon Electric Tramway and 
Supply Co., Ltd. 163 I.C. 957=9 R.R. 54=A.I. 
R. 1936 Rang. 295 

S. 1—Suit for damages against several 
wrongdoers—No joint tort—Joint decree against 

Tort— Negligence. 1938 

M.W.N. 1241. 

“ S. 1— act, fieglect or default — 

C ompoufid wall allowed to continue in defective 
UrMtVjion to carry out necessary repairs — 
Pall of wall causing death of persons using ad¬ 
joining latrine — Damages—Liability for. 

Whilst the election of a wall upon land is an 
ordinary user of the land, nevertheless it is an 
uncommon occurrence for a wall to fall, and when 
It does fall an explanation should be forthcoming 
from those who are responsible for its repair. 
\V here the owner of the wall fails to carry out 
the necessary repairs wh’ch are required, allow- 
SEt mto a serious defective condition, he 
fails to use ordinary care and skill, and is guilty 
of a breach of duly and neglect. If as a result 

cause death to persons using a 
pubhc latrine budt against the wall and adjoining 
the owner of the wall is liable in damages to 
the wife, husband or children of the persons 
k^led under S. 1 of the Fatal Accidents Act. 
(Gentle, J.) Kuppammal v M. & S. M. Ry. Co., 
Ltd ILR (1938) Mad 233=174 I.C. 270=10 
R M. 688=1937 M.W N. 921=46 L.W. 452=A 
I.R. 1938 Mad. 117 . 

FEDERAL COURT RULES. O. 8. R. 1 and 
O. 15. R. 4— Applicability — Application in revision 
— Af^pheation for leave to proceed with as pauper 

■—Proper procedure—Power of Court and of 
Registrar. 
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FEDERAL COURT RULES O 9 R. 1. 

The rules framed by the Federal Court do not 
expressly refer to applications in revision ; but 
the Court under its inherent powers can apply the 
analogy of the provisions prescribed for appeals. 
In the case of an application for leave to continue 
a revision application in fornta pauperis, O. 15, 
R. 4 of the rules does not apply, and it would not 
be appropriate to the Registrar to start an inves¬ 
tigation into the petitioner's alleged pauperism at 
once: it would be more convenient if the applica¬ 
tion for leave to proceed as a pauper is put up 
before the Court along with the main application 
for revision. If the Court after hearing the 
applicant or his counsel sees no objection to en¬ 
tertain the revision, it may either dispense with 
the enquiry into pauperism or order a fresh 
inquiry 10 be made either by itself or by the High 
Court. O. 8, R. 1 of the Federal Court Rules 
which gives the Registrar the powers of the 
Court in respect of applications for leave to 
appeal as pauper cannot be availed of in the case 
of revision applications. {Sulaitnan, J.) PaSHU- 
pATi Bharti V. Secretary of State. 1938 P.W. 

N. 582. , A 1 

-O 9, R. 1—Scope and effect—Appeal to 

Federal Court—Printing charges—Time for pay¬ 
ment fixed in O. 45. R. 7 (1). C P. Code—Power 
of Court to extend. See C P. Code (as amf.nded 
IN 1920), 0.45, K. 7 (i). as applied to Federal 

Court APPEALS. 1939 P.W. N. 807 (F,B.). 

O 9 . R. 2—“Do/e of sigtiing of the decree 


—Meaning of. ^ ,,,, 

{Harries. CJ. and Fast Ali /,) Quaere.—Whe¬ 
ther the words “date of signing of the decree 
appearing in 0.9, R. 2of the Federal Court Rulp 
mean something different from the “date of the 
decree**, appearing in 0« 45i R. 7 (1)^ C* P- Code, 
as applied to Federal Court appeals. (Harries, 
C.J.Faz AliandAgarwala.JJ) Lachmeshwar 
Prasad Sukul v. Girdhari Lal. 19 Pat. 123— 
185 I C 353=6 B R. 159=12 R.P. 353=3 Fed. 
L 1. (P. II) 1 (F.B )=1939 P W.N 807=20 Pat. 
L T. 905=A.I,R. 1939 Pat 667 (F.B.). 

_O 10, Rr. 1,2 and ZScope—Compliance 

—Power of Court to dispense with—Certifi¬ 
cate by High Court under S 205 (\) of Govern¬ 
ment of India Act—Appeal not declared admitted 
by High Court for failure to make deposit under 
O. 45, R. 7 in time—Jurisdiction of Federal Court 
to allow appeal to be lodged. 

There is nothing in Ch. I, Part IX of the Con¬ 
stitution Act to suggest that the parliament did 
not intend the Federal Court to have the amplest 
power over its own procedure; it ought to be the 
exclusive prerogative of the Federal Court to 
decide whether a litigant has done anything to 
forfeit his right to prosecute his appeal. When¬ 
ever the justice of the case requires it, the Federal 
Court Is entitled to excuse applicants from com- 
pliance with so much of O. 10 of the Federal 
Court Rules as requires them to ha^ve the record 
prepared and printed in the High Court and to 
lodge their petition of appeal in the Federal 
Court within oQ days of the admission of the 
appeal by the High Court. The absence of any 
admission of the appeal by the High Court, by 
reason of the failure of an appellant to make the 
deposit required by O. 4S» R. T^within time, is not 
a statutory bar to the prosecution of the a^eai 
before Federal Court. The provisions of 0-45 
are procedural provisions only and non-com- 


FEDERAL COURT RULES O. 36. R. 2 

pliance with them in the High Court would not 
necessarily oust the jurisdiction of the Federal 
Court if a certificate under S. 205 (1) of 
the Government of India Act has once been 

given. . . 

Snlaiman, /—There is no provision empower¬ 
ing the High Court to revoke the certificate or 
dismiss the application unless an inherent juris¬ 
diction can be invoked, though the appeal cannot 
be admitted by the High Court so long as its 
order refusing to extend the time to make the 
deposit un ler O. 45. R. 7 stands. (Gwyer, C.J 
Sulaiman and Varadachariar, JJ.) Lachmesh¬ 
war Prasad Shukul v. Girdhari Lal Chau- 
DHURi I L R. (1940) Kar. (F C.) 1— 
6*»0=12RF.C 33=1940 O.L.R, 300=1940 P. 
WN 260=3 Fed. LJ. 15=21 Pat LT. 309= 
1940 M.W.N 464=42 P L.R. 312=71 C.L.J. 327 
=6 B R. 543=A.I R. 1940 F.C. 26. 

-O. 10, Rr. 3 and 5 —Applicability—Special 

reference under O 33 —Procedure. See Federal 
Court Rules, O. 33. 1938 P.W.N. 609. 

-O. 15, R 4—Applicability—Applicauon in 

revision—Application for leave to continue as 
pauper—Procedure—Registrar’s power to irwes- 
tisate at once. See Federal Court Pules, O. 8/ 
R IandO. IS. R. 4. 1938 P.W.N. 5^82. 

-O. 21, R 2—Applicability—Special refe¬ 
rence under S. 213, Government of India Act 

Procedure as to pleadings, etc. See Federal 
Court Rules. O. 33. 1938 P.W.N. 609. 

- O. 33 _ Reference under—Procedure as to 


pleadings, etc.—Concise statements of facts, 
argufnents and authorities—If to be filed U. 10, 

Rr. 3 and 5 —0 21, R. 2 ^ ^ -c a i 

The provisions of O- 21, R. 2 of the Federal 

Court Rules as to pleadings and their contents 
cannot obviously be applicable to a special jete- 
rence under S. 213 of the Government of India 
Act Vkh'ch is governed by O 33 of the rules, 
although the preliminary steps would be some¬ 
what identical. As provided by R- 2 of O 33, the 
parties can be required to furnish statements oi 
facts as arguments as well. It would be more 
appropriate to require the parties to furriish 
concise statements of the facts of the case 
I the argument and authorities upon which they 
propose to rely at the hearing as provided in 
Rr. 3 and 5 of O. 10 of the Federal Court Rules. 
(Gwyer. C.J., Sulaiman and Jayakar, JJ.) C. P. 

AND Berar Sales of Motor Spirit and Lubri¬ 
cants Taxation Act, In the matter of. 1938 P. 
W.N. 609. 

-O 36, R. 2 —SropeSpecial reference 

under S. 213, Government of India Act, re : vali¬ 
dity of Act of one Province—Right of other 
Provinces to be heard — Terms—Powers of Court 

to impose. ^ 

In a reference under S. 213 of the Government 
of India Act as to the validity of an Act of a 
Provincial Legislature, in which no other PrO“ 
vince is diiectly concerned and to which no other 
Province is made a party (no notice also t^mg 
served), it cannot be said that the other Pro¬ 
vinces ought to be joined in the reference or that 
their presence before the Court is necessary 
under 0.17, R. 3 of the Fedeial Court Rules. 
The other Provinces are not therefore strictly 
governed by O. 36. R. 2 of the Rules. Butin 
order to enable the Advocates-General of other 
Provinces to put their points of view, ii their 
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FEDERAL COURT RULES, O. 37, R. 1. 

Provinces are indirectly interested in the refe¬ 
rence, O. 36, R. 2 of the Rules makes a special 
provision for them to apply to be heard. If they 
so desire to be heard they should file statements, 
argumtnts and authorities, and would be subject 
to any order as to costs which the Court can, and 
may think fit to pass after the reference has been 
heard. {Gwyer, C.J., Sulaiman and Jayakar^ JJ.) 
C. P. AND Berar Sales of Motor Spirit and 
Lubricants Taxation Act, In the matter of. 
1938 P.W N. 609. 

-O. 37, R. 1 —Power of Federal Court to 

excuse compliance with rules—Scope of — Exer¬ 
cise of such power—Mode of. 

Per Sulaiman, J .—The two parts of R. 1 of 
O. 37, although included in the same rule, arc 
really separate and distinct. The first deals with 
the exemption of the parties from compliance 
with any of the requirements which have been 
expressly laid down in the Federal Court Rules. 
The second reserves general power to give direc¬ 
tions in matters of practice and procedure as 
considered just and expedient. It follows that in 
all cases where the Rules are silent this last pro¬ 
vision can appropriately be resorted to. But, of 

course, that w'ould not entitle the Federal Court 
to excuse compliance with the rules of the code 
made applicable by the Adaptation of Order. 

Per Gwyer, C./.—Although rules of Court are 
framed to be kept and not to be broken, they are 
framed for the purpose of assisting justice and 
not for the purpose of enabling it to be defeated. 
If therefore a strict adherence to the rules is 
likely to deprive a litigant of advantages which 
the Provincial Legislature clearly intended to 
give him, then the Federal Court may properly 
exercise the dispensing power conferred by 0.37, 
in order that substantial justice may be done. 
But the Federal Court can only excuse com¬ 
pliance with its own rules and cannot excuse 

compliance with rules of a High Court and still 
less with the provisions of a statute. In this case 
the Federal Court excused the applicants from 
compliance with so much of O. 10, Rr. 1, 2 and 3 
of the Federal Court Rules as required them (1) 
to have the record prepared and printed in the 
High Court, and (2) to lodge their petition of 
appe 1 ] in the Federal Court within sixry days of 
the admission of the appeal by the High Court.] 
{Gwyer, CJ., Sulaiman and Varadacharxar, JJ,) 

LACHMESHWAR PraSAO ShUKUL V. GiRDHARI LaL 

Chvudhuri. I.L.R ri940» Kar. (F C ) 1=187 
La 670=12 RF.C. 33=1940 O L.R 300=1940 
P W.N 260=3 Fed.L.J. 15=21 Pat.L T 309= 
1940 M.W N. 464=42 P.L R 312=6 B R 543— 
71 CLJ 327=A.LR 1940 F.C. 26 "" ""• 

FERRIES ACT (XVlI OF 1878). Ss. 25 and 
16—Ferry ghat also provided by Railway as ghat 
for taking goods arriving at stotion^Person 

taking goods therefrom in his own boat without 

paying toll—If guilty of offence. 

^ 'S also provid- 

authorities as the ghat from 
which goods arriving at the station can be taken 

theretrom in boats by any member of the public, 
a person in using it to take his own goods in his 
own boat from the ghat is not using the ferry 
OnaJ^o as to render himself liable to the payment 
of toll and in refusing to pay toll he is not guiltv 
of any offence under S. 25 of the Ferrici Act 
Hor IS he guilty of an offence under S. 26 of the 


FISHERY. 

I Act. {Jack, J.) Jaladhar Bhattacharjya v. 
Subal Chandra Mahisya Das. 41 C.W.N. 
1348. 

FIRST INFORMATION REPORT. See 
Criminal Trial—First information report. 

FISHERY— Bengal—Rennells Map—Value of. 

For the purpose of defining the boundary be¬ 
tween jalkars, to fix a spot on the bank of the 
river by Rennell's Map is to make a very proper 
use of Rennell s Map to show the courses of 
rivers was the main purpose of his survey. For 
the exact posirion of mouzas his map cannot 
claim equal accuracy, and for defining the boun¬ 
daries of mouzas or estates its accuracy is still 
less. George Rankin.) Pramatha Nath 

Kay tv Nani Lal Roy. 168 IC 6=31 SLR 
350=41 C.W.N. 748=9 R P.C. 261=18 Pat L T* 
423=3 B R. 466=1937 O.L.R. 269=1937 A L R* 
356=A.I.R. 1937 P.C. 148 (P C ). 

-- Grant of right—Navigable and non-naviga- 

ble rivers—Crown's right in England and India. 

In England the right of the Crown to grant a 
several fi.-,hery to a private individual is restrict- 
ed in a twofold manner. The river must be both 
tidal and navigable and the grant must be proved 
or presumed to have been made not later than 
the reign of King Henry II. for the Magna 
Charta took away the King's prerogative to make 
such grants.^ In India there is no limitation in 
respect of time and the river need not be tidal 
It is enough if it is navigable. The Crown in 
fndia can also grant a several fishery to a private 
indwidual in non-navigable rivers or in beats and 
land-locked waters as an incorporeal right apart 
fhe right to the subjacent soil. (Mitter and 
Akram,JJ.) Pravabati v. Secretary of State 
FOR India. 44 C.W.N. 1017. 

- Right to follow shifting river and its ad¬ 
juncts Beal in dying bed—IVhen ceases to be Part 
of river. ^ 

The grantee of a fishery has the right to follow 
a shifting river in the enjoyment of his exclusive 
fishery so long as the wa ers may be considered a 
part of the river system including in that expres- 
sion the adjuncis of the river whose connection 
with it is of such a permanent character as would 
establish the identity of the waters as a part of 

the river system. 

Per Rati, /.—The effect of the decided cases 
has invariably been that when a river is in pro¬ 
cess of shifting its bed, a beaVin the dying bed is 
not a part of the river unless it is connected with 
the river throughout the year and not merely in 
the rainy season. In other words, the beal ceases 
to be part of the river as soon as the ground be¬ 
tween the dying bed and the live bed is sufficiently 
high to be above water in the dry season. (iVa.rim 
Ah and Rau,JJ) Rajnandini Debi v. Mon- 
motha Pal. 44 C.W.N. 1079. 

- Tidal navigable river—River shifting 

course—Right to follozv new channels or adjuncts 
formed by change of course. 

A grantee of fishery rights in a tidal navigable 
river can follow the shifting river for the enjoy¬ 
ment of his exclu'ive fishery so long as the 
waters form part of the river system, within the 
up stream and down-stream limits of his grant. 
The right extends to such adjuncts of the river 
as are in communication with it, not occasional 
or seasonal, but cither continuous or at least of 
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FOREIGN ADJUDICATION. 

such a permanent character as would establish 
the identity of the waters as a part of the river 
system. (Mukerji and S. K. Chose, 77.) Jna- 
NENDRAMOHAN BHADURI V. RaNJIT PAL ChAU- 
DHiTRY. 63 Cal. 351. 

FOREIGN adjudication as insolvent— 
Attachment of movable property in British India 
before and after adjudication—Rights. C. 

P. Code. S. 64. 50 L.W. 701=A.I.R. 1940 Mad. 
47==(1939) 2 M.L.J. 859. 

FOREIGN JURISDICTION. See C, P. Code, 
S. 13. 

FOREIGN JURISDICTION ACT (1890)— 
Extension of C. P. Code under—Effect. See C. 
P. Code, S. 17— Applicability. 39 Bom. L. K. 

1287. 

FOREST ACT (XVI OF 1927), S. 25—Fre- 
supposes recognition of existing rights—Restrict 

live alternatives—If proper. 

S. 25 pre-supposes the existence of public 
rights of way before a forest is reserved and 
also pre-supposes that such public rights of v^ays 
are recognized; and the powers given to de^ 
with them are exceptional powers hedged with 
the proviso that suiuble alternatives be provided 
in the case of the special power to close them be¬ 
ing used. The alternatives referred to cannot 
however be clogged with any restriction such as 
the imposition of a transit fee for cattle, grille, 
71 Secretary of State v Nacorao Tanko. 
i'l.R. (1939) Nag. 206=179 I.C. 711=11 R.N. 

313=A.I.R. 1938 Nag. 415 

•Ss. 26 (d) and SS^Offence under S. 26 (d) 


—Confiscation of cattle — Legality. 

Cattle are instrumental in the theft of grass 
which they eat and in the damage to grass and 
young trees which they cause in grazing and such 
cattle used in committing an offence under S. 2o 
id) of the Forest Act are as much liable to con¬ 
fiscation as cattle drawing a cart containing illi¬ 
citly felled limber. (Cn7/^.^ 7.) Emperor v. 
Mohamad Khan. I.L.R. (1939) Nag 226—11 
R.N. 32=39 Cr.LJ. 700=175 I-C. 795=A.I.R. 

1938 Nag. 365. ^ . 

_S. 26 id)‘Scope-~Cattle uncovered by 

passes grazing in reserve forest—Owners of cattle 
—Liability of—Intention—Proof. . . „ 

Owners of cattle cannot be made criminally 
liable for the acts of the grazier unless their in¬ 
tention is proved to be so. Where, therefore, some 
cattle are found grazing in the reserve foi'cst 
without the necessary passes, the owners of such 
cattle cannot be made criminally liable for the 
acts of ihe grazier unless it is proved that the 
intention of the owners is also to allow the cattle 
to graze in the reserve forest without passes. 
The intention can be gathered from the fact that 
the cattle uncovered by passes are accompanied 
bu rattle covered by passes, iurule, J ) c-m- 

pLoR rWAMrNKAo/I.L.R. (1937) Nag. 536= 

lin c 469=9 R N. 257 (2)=38 Cr.L.J. 588 (1) 

=A.I.R. 1937 Nag. 169. ... 

-S. Removal of timber seized under— 

Conviction for the ft—Finding as to ownership— 

"^Under^S. 52 of the Forest Act. the forest pro¬ 
duce alone can he .seized in relation to which a 
forest offence is believed to have been committed, 
and no forest offence can be said to have been 
committed in relation to any forest produce un- 

O. D. II—21 


FRAUD. 

less it is definitely established that that produce 
belonged to Government. Consequently, to sus¬ 
tain a conviction for theft under S. 379,1. P. 
Code, for the removal of timber seized under 
S. 52 of the Forest Act, it is essentiaj for the 
Court to come to a finding that the timber be¬ 
longed to Government. {Din Mohammad, 7.) 
Gulabu V. Emperor. 184 I.C. 427=12 R L. 222 
=41 P.L.R. 423=41 Cr.L.J. 10=A.I.R. 1939 

Lah. 469, 

-S. SS—Scope and object of—Masters liabi¬ 
lity for acts of servant in cases of cattle trespass 

into Government forest. • r* ce 

The object of the legislature m enacting S. 55 
of the Forest Act is to make the owner liable to 
a certain extent for the acts of his servant, civilly, 
not criminally. In the case of cattle trespassing 
in Government forest unless duly licensed, the 
master cannot be criminally liable for the acts of 
his grazier in taking his cattle into such forest, 
unless he permits the cattle so to graze by some 
overt acts or by some negligent omission. Where 
a large herd of cattle is entrusted to a youth and 
two children, in the vicinity of a closed forest, it 
might be held to amount to such negligence as to 
suggest connivance at a breach of the law. 

7.) Emperor v. Mohamad Khan. I L.R. (1939) 
Nag. 226=11 R.N. 32=39 Cr.L J. 700=175 I.C. 
795=A.I.R. 1938 Nag. 365. 

■ ,S. 76— Rules dealing with trees not belong^ 
ing to Government — Validity. ^ 

Any rule made by the Provincial Government 
under S. 76 of the Forest Act which deals with 
the disposal of trees not belonging to Govern¬ 
ment will be clearly w/fro vires. {Din Moham¬ 
mad,!.) Gulabu V. Emperor. 184 I.C. 427=12 
R.L. 222=41 P.L.R. 423=41 Cr.L.J. 10=A.I.R. 
1939 Lah. 469. 


FORFEITURE ACT (IX OF 1859), S. 20— 
Scope and effect of—If still in force and unaffect¬ 
ed by Act VIII of 1868— Limitation for purposes 
0/5.20 —Starting point. 

S 20 of the Act to provide for the adjudica¬ 
tion of claims to property seized as forfeited, 
requires, that persons who have any claim that 
they are the owners of property which has been 
confiscated as the property of another, should 
bring such a claim within one year from the 
attachment or seizure of the property which they 
claim. Though Act VIII of 1868 has repealed 
various sections of the Act of 1859, S. 20 of the 
latter Act is not affected by the Act VIII of 1868, 
and the application of S. 20 is permanent, be¬ 
cause it was intended to be a permanent bar 
against subsequent suits in Civil Courts, and hence 
has remained in force up to the present day. 
Limitation for the purposes of the section begins 
to run from the date ot attachment which in those 
days took the form of abeing issued to 
Sub-Inspector of Police for the attachment of the 
property. {Bennet and Verma, 77.) Kunjlas 
Kunwarv. Krishna Deo Singh. 187 I.C 185 
=12 R. A 487=1939 A.L.J. 1079=1939 A.W.R 
(H C ) 920=A.I.R. 1940 All. 121. 

FRAUD. See Practice—Pleadings. 

- ‘Benami transaction—Fraudulent intention — 

Proof required. 

In benami transactions tangible facts must be 
proved from which a legitimate inference of 
fraudulent intention can be drawn. The Court's 
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FRAUD. 

decision must not rest upon mere suspicion. The ‘ 
Courts are required to be astute in the detection 
fraud; they are not justified in arriving at a 
nndmg of fraud on grounds which do not show 
more than its possible existence.^ When the acts 
of parties admit of a reasonable interpretation in 
favour of honesty and fair dealing, the Courts 
should receive it rather than arrive at a finding of 
fraud on mere suspicion. (Nasim Ali and Bart- 

Jagadamba Prosad v. Badri Prasad. 
171 I.C. 522=10 R.C. 276=A.I.R. 1937 Cal. 203. 
Cause of action—Test for determination. 

In an action for damages based on deceit, the 
intention to deceive is not necessarily an inten¬ 
tion to injure or cheat. If a person makes a 
statement to another which he knows to be un¬ 
true and he does so with a view to induce such 
another to enter into the contract, there is suffi¬ 
cient basis for an action of deceit provided that 
the person to whom the statement is made relies 
upon the false statement. {Sir George Rankin.) 
United Motor Finance Co. v. Addison and Co. 

166 I.C. 790=45 L.W. 179=1937 OWN 144= 

A W 177=1937 A.L. 

J C ^ 482=9 R.P.C. 171=18 Pat. 

P.W.N. 246=1937 O.L.R. 100= 

3 B.R 323=65 C.L.J. 177=1937 A.L.R. 197=39 

71 Effect of—Person assigning decree to ano¬ 
ther to defraud creditor—Suit by, to declare that 
assignment is benami — Maintainability. 

Where a person has assigned his decree to ano- 
ther person with a view to avoid attachment of 
that decree by his creditor, he cannot subsequent¬ 
ly ask the Court for a declaration that the assign¬ 
ment was benami. The Court cannot relieve him 
from the consequences of his own fraud. {Har- 
C.J. and Alanohar Lall, J.) Kisan Ram 
Marwari V. Godawari Debi. 189 IC 423=13 
R.P. 85^=6 B.R, 801=A.I.R. 1940 Pat. 379. 

Evidence of—Sale-deed— Inadequacy of 
consideration—If evidence of fraud — Setting 
aside for fraud Principles. See Deed— Setting 
ASIDE. ^40 C.W.N. 561. 

■^Finding of—Inference from circumstances 
%n absence of direct proof^When justified. 

It is well settled that where fraud is to be in¬ 
ferred from circumstances and is not directly 
proved, those circumstances must be such as to 
exclude any other reasonable possibility. In 
^ u criterion is similar to that 

which IS applicable to circumstantial evidence in 
criminal cases. {Fazl Ali and Meredith, //.) 

Chaichoo Singh. 185 I.C. 816= 
262=20 Pat.L.T. 957=A.I. 

R. 1940 Pat. 201. 

—-—Fraud on power—Meaning of frau dtherein. 

Ihe term ‘fraud’ used in connection with 
xrauds on a power does not necessarily denote 
any conduct on the part of the appointer amount¬ 
ing to fraud in the ordinarily understood mean¬ 
ing M the word. It only means that the power 

^ purpose, or with an 
intention, beyond the scope of or not justified by 

crcatmg the power. {Thomas, J.) 

——Legal and moral fraud—Distinction. 

r raud is not defined in any enactment but it has 
a very well-understopd meaning. It is always a 
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question of fact and a matter of inference from 
evidence led in the case, and because the evidence 
which yields the inference of fraud cannot be 
specified beforehand it is impossible to define 
legal fraud. There is no distinction in law bet¬ 
ween legal fraud and moral fraud. To make a 
man liable for fraud, moral fraud must be prov¬ 
ed against him. {Young, C.J. and Ram Lall, J.) 
Umrao Begum Rah mat Jlahi. I.L.R. (1939) 
Lah. 433=41 P.L.R. 843=186 I.C. 77=12 R.L. 
351=A.I.R. 1939 Lah. 439. 

-- -Party to fraud--Right to relief on basis of 

fraudulent scheme to delay creditors—Duty of 
Court to refuse relief. 

A plaintiff who has taken part in a fraudulent 
scheme to delay a creditor and carried it out 
with considerable success cannot afterwards ask 
the Court to help him to recover properties con¬ 
veyed by him to the defendant in pursuance of 
that scheme. There is no distinction in this res¬ 
pect between a fraud to defeat a creditor and a 
fraud to delay a creditor. It is the duty of every 
Judge to be astute to prevent a party from mak¬ 
ing use of the machinery of the Court by frau¬ 
dulent schemes either to defeat or delay his 
creditors, and, when he is shown to have embark¬ 
ed on such schemes, to refuse any assistance to 
him in carrying them to completion. (Reilly, C. 
J. and Singaravelu Mudaliar, J.) Nacabhu- 
shanaJBhatta V. Seethamma. 18 Mys.L J. 409. 

Plea of—Competency—Party to fraud—If 
can plead own fraud—Fraud not carried out. See 
Benami—Fraudulent tran.sfer. 44 L.W. 294= 
A.I.R.^1936 Mad. 717 (F.B.). 

——Plea of — Party, if can plead his own fraud. 

The ordinary rule is that where fraud has not 
been carried into execution it may be pleaded by 
a party to it. But where during the execution of 
a decree, some of the judgment-debtors object 
to the execution of the decree alleging that the 
decree-holder assignee was in fraudulent collu¬ 
sion with one of them as against the others, but 
the objectors themselves allege that they acqui¬ 
esced in the previous two applications for execu¬ 
tion because the decree-holder assignee had pro¬ 
mised them a share of the sale proceed-? if the 
sale succeeded, it amounts to carrying the fraud 
into effect and the objectors are estopped from 
pleading that they are not bound by the rules of 
/i<aiVo/o and are also entirely estopped from 
pleading their own fraud. {Mosley and Mackney, 

Esoof V. Hamida Bibi. 163 I.C. 671 
=9 R.R. 43=A.I.R. 1936 Rang 218. 

Plea of—Precise and specific details—Duty 
of Court. 

Where a litigant prefers the charges of fraud 
or other irnproper conduct against the other 
party, the tribunal, which is called upon to decide 
such issues should compel that litigant to place 
on record precise and specific details of these 

Cases of such type will be much simpli- 
heu if this practice is strictly observed and insis¬ 
ted upon by the Court, even if no objection is 
taken on behalf of the parties who are interested 

Ifie accusation. {Lord Russell of 
Ktllowen ) Bharat Dharma Syndicate, Ltd. v. 
Harish Chandra. 64 I.A. 143=I.L.R. (1937) 
Alh 566=41 C.W.N. 746=168 I.C. 620=18 Pat 

L. T. 421=9 R.P.C. 311=1937 O.W.N. 631=1937 
A L.R. 432=3 B.R. 543=1937 O.L.R. 327=1937 

M. W.N. 744=31 S.L.R. 306=39 Bom.L.R 963= 
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1937 A.WR. 832=46 L.W. 745=1937 P-W N. 
1027=A.I.R. 1937 PC. 146=(1937) 2 M.LJ. 

650 (P C.). ^ u f 

_ Plea of —5ui7 for possession on basis of 

sale-deed—Plea by defendant that it was execut¬ 
ed to defraud decree-holder — Sustainability. 

It is well-settled law that if a document is 
brought into existence to commit a fraud, the 
oarty who intends committing the fraud will not 
be allowed in the Court of justice to repudiate it 
if fraud was actually committed by means of 
that deed. Where, therefore, a sale-deed was 
executed by the defendant in favour of the plain¬ 
tiff in order to save the property from the clut¬ 
ches of a decree-holder, and the fraud was 
committed on the decree-holder, the defendant 
cannot thereafter be allowed to challenge the 
deed and the title of the plaintiff in a suit by him 
to recover possession of the property on the basis 
of the sale-deed. {Mahomed Noor, ^w^ka 
Ramv. Mt. jALESWARt. 167 I C. 874_9 a.k*. 
441 (1)=3 B R. 359=A.I.R. 1937 Pat. 453. 

_ plea of—Suit for possession on basts of 

sale-deed^Sale-deed executed to defeat pre-emp- 
tion—Suit, if liable to be dismissed. 

Any person who comes to seek relief from a 
Court of law should not be a party to a fraud 
and if both parties are »» part delicto the Court 
should decline to help either party and let things 
remain as they are and both parties reap 
the consequences of their own fraud and dishon¬ 
esty Where, therefore, a sale deed was ficti¬ 
tiously executed to defeat a claim for P^e-ernp- 
tion and the suit for pre-emption was dismissed 
on the strength of such deed, a suit by the osten¬ 
sible vendee or his heir for recovery of posses¬ 
sion of the property on the basis of the sale deed 
is liable to be dismissed. {Sulatman, C.J. and 
Bennet, J.) Nawab Singh v, Daljit Singh 58 
All 842=162 1 0 958=8 R A 921 = 1936 AW. 
R^S90=1936 A.LJ. 285=1936 All.L.R. 524= 

equally innocent or 

innocent persons, or equally guH.y 
oersons if the law has to make its choice as whom 
t^oenalise. the law will choose the person whose 

indiscretion has enabled 

him who is in possession. R 1940 

Ghulam Fatima Gopal Devi. A.I.K. 1940 

}:^^ploof-Basis of finding-inference . of 

fraud from mere fact of unfairness of bargain 

^^/“Courf is of course entitled to go into the 
au«hon of fairness or otherwise of a bargain to 
asreVtam whether that bargain was induced by 
f^^ud and the evidence as to unfairness may 
assist the Court in coming to a conclusion upon 
fh^credibility of the witnesses dealing with the 
the y . je however, direct evidence 

VhSffraud^has beInVracdsed. TldarHes C.J. and 

Singh .. 

Narsinch Prasad Singh. 19 Pat. 669. 

_Proof— Imputation of fraud to rich person 

in good position—Strict proof—Necessity—Bur- 
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den of proof- Insurance—Life Assurance 

Policy. 41 Bom.L.R. 353. 

- Proof of — Requirements. 

The Judicial Committee accepted the statement 
of law by Niamatullah, J, in the case under 
appeal that the party alleging fraud was bound 
to establish it by cogent evidence and that suspi¬ 
cion could not be accepted as proof and that un¬ 
less the proved circumstances are incompatible 
with the hypothesis of the person charged with 
fraud having acted in good faith, they could not 
I be accepted as affording sufficient proof of fraud. 

I (Lord Thankerton.) Hansraj v. Dehra Dun- 
Mussoorie Electric Tramway Co., Ltd. 187 I. 
C 787=13 R.P C. 1=1940 A.W.R. (P.C.) 82= 
51 LW 721=1940 O.A. 395=1940 O.W.N. 451 
=42 P L R. 343=21 Pat L.T. 497=6 B.R. 650= 
1940 OLR. 348=1940 M.W.N. 952=A.I.R. 

1940 P.C. 98 (P.C.). ^ 

_ Relief—Party to fraud- Right to relief. 

A plaintiff cannot ask for relief against his 
own fraud. (5‘. K. Ghose and 
Ali Ahmed v. Shamshunnessa. 181 I.C. It^— 

11 R.C. 783=42 C.W.N. 1059=A.I.R. 1938 Cal. 

Suit to set aside decree on ground of— 
Maintainability- Conditions—Proof of fraud ex¬ 
trinsic to proceedings—Necessity. See Decree — 
Setting aside. 48 L.W. 946. 

_ Test of—Compromise—Agreeing to^ pra¬ 
yers not tenable according to law—Fraud, if can 
be inferred. . 

It is open to parties to a litigation to agree to 
prayers of the opposite side being granted even 
though they may not be tenable strictly accord¬ 
ing to law, but it will be very unsafe to say that 

such action constitutes fr^d. 

Sathe, J M.) Thakra v. Tika Ram. 1940 R.D. 
222=1940 A.W.R. (B.R.) 87. 

FRAUDULENT PREFERENCE. 

See (1) Presidency Towns Insolvency Act, 

S-56. ^ A c 

(2) Provincial Insolvency Act, b. 54. 

(3) T. P. Act, S. 53. . . 

-Company—Director being creditor obtain¬ 
ing undue preference over other creditors—Lia¬ 
bility of transaction to be set aside. See Company 
—Director. 40 C.W.N. 769. 

_Essentials—Hindu family—Partition award 

—Gift of properties to unmarried daughters— 
Provision made for payment of debts—Right of 
creditors to impeach-Absence of fraudulent 
intent—Effect. See Hindu Law—Family Settle¬ 
ment. 17 Mys.L.J. 116. 

_ Transfer by debtor^Essentials of^When 

fraudulent—Tests—Motive of debtor. 

In dealing with the question as to whether cer¬ 
tain transfer made by a debtor IS 

view to give fraudulent preference to the trans¬ 
feree over other creditors, what is always to be 
borne in mind is what the dominant motive of the 

debtor is in making the transfer or payment m 
question. If his dominant motive is either to 
save himself from exposure of criminal prosecu¬ 
tion or to secure some particular V • 

himself, such as to enable ° u q? 

business, and the transfer is made as a result of 
oressure brought by the transferees for payment 
Kh-dues, the transfer or P^y*««"t;annot be 
said to amount to fraudulent F 

andMackney,JJ.) P. M. Chettyar Firm z/. A. 
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FRAUDULENT PREFERENCE. 

K.A.C.T.A L. Chettyar Firm. 162 I C. 115=8 
R.R. 536=A.I.R. 1936 Rang. 129. 

“Transfer wxth intention of defrauding cre¬ 
ditor—Fraud effected—Transferor continuing in 
possession after transfer—Dispossession by trans^ 
jeree under fraudulent deed—Transferor, if enti¬ 
tled to restoration of possession. 

Where a person ficlitiously transfers his im¬ 
movable property to another with the intention of 
defrauding his creditors and the contemplated 
fraud is effected, no Court of Law would help 
him to recover possession of the property. But 
where the transferor was all along continuing in 
actual possession after the transfer and the trans¬ 
feree illegally ousts him and enters into posses¬ 
sion under the shadow of the fraudulent deed, he 
will not be allowed to do so and possession will 
be restored to transferor. A.I.R. 1927 Rang. 86. 
Rel. on (Ba U, J.) Hafizulla Khan v. Ally 
MullaKhan. 164 I.C. 914=9 R.R 144=A I 

R. 1936 Rang. 405. 

FRAUDULENT TRANSFER. 

See (1) Deeds. 

(2) Fraudulent Preference. 

(3) Fraud. 

FRONTIER CRIMES REGULATION (III 
OF 1901). S. 38— Accused entering house of 
woman with deadly weapon—Private person's 
right of arrest. 

Where there is reasonable doubt that an accus¬ 
ed had entered the house of a woman, not known 
to be of low character, to commit a cognizable 
offence and the accused whose identity is not 
known is armed with a deadly weapon, the accus¬ 
ed can be arrested by any person and even done 
to death, if necessary, under the provisions of 

S. 38, Frontier Crimes Regulation. Under such 
circumstances the accused has no right of private 
defence. {Almond, J.C. and Mir Ahmad, A J C.) 
Mohtasham Aslam V. Emperor. 171 I C. 346= 
10 R.Pesh. 32=39 Cr.L.J. 35=A.I.R. 1937 Pesh. 
92. 

FUNDAMENTAL RULES. Ch. VIII. R. 54 
(a)— 'Honourably acquitted"—Meaning of. 

A person cannot be said to have been 'honoura¬ 
bly acquitted'within the meaning of R. 54 (aL 
Chapter VIII of the Fundamental Rules, if he is 
acquitted merely because the facts proved did not 
bring him within the letter of the law. (5*rit;aj- 
tava, Ag. C.J. and Zia-ul-Hasan, J.) Dubri Misir 
V. District Board. Fyzabad. 12 Luck. 725=165 
LC. 583=9 R.O. 232=1936 O.W.N. 1102=1936 
O.L.R. 667=A.I.R. 1937 Oudh 45. 

GANJAM AGENCY TRACTS—A/amoo/r or 
customary payments—Law as to—If a matter of 
executive administration. 

It cannot be held that the administration of 
mamools or customary payments in the Agency 
tracts is a matter entirely for the executive to 
undertake and that legality can be given to the 
obligation for such payment only by the execu¬ 
tive, when there is no evidence to warrant such 
an inference- {yenkataramana Rao, J.) Neela 
KANTA Rajendra Patro z/.Balaji Pattomundolo 

K M-638=1937 M.W.N. 1047 
=46 L.W.442=A.I R. 1937 Mad. 945. 

GANJAM AND VIZAGaPATAM AGENCY 
rules, R. 55— Interlocutory orders—Order of 
Assistant Agent refusing amendment—Revision by 
Agent — Interference. ^ 
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R. 55 of the Agency Rules is widely drawn and 
the Agent to the Governor has power to revise 
interlocutory orders passed by the Assistant 
Agent, e.g., orders refusing amendment of plaint. 
If he refuses to revise on the ground that he has 
no jurisdiction to revise such orders, he wrongly 
refuses to exercise a jurisdiction possessed by 
him and the High Court will set aside his order, 
{Leach^ CJ. and Madhavan Nair. J.) Kannayva 
V. Lakshmidevi. 182 I.C. 417=12 R.M. 75=47 
L.W. 692=1938 M.W.N. 575=A.I.R. 1938 Mad. 
708=(1938) 1 M.LJ. 813. 

GARNISHEE PROCEEDINGS—Joint debt— 

Garnishee order in respect of. See C. P. Code. 
O. 21, R. 46. 41 C.W.N. 1074. 

general CLAUSES ACT(X OF 1897), S. 3 
w)—^ritish India'—Berars, if included in. See 
UP. Code, S. 17— Applicability. 39 Bom.L.R. 
1287« 

— S. 3 (25)— Applicability—Bazar dues. 

Bazar dues constitute a benefit arising out of 
the land and therefore a lease of bazar dues is a 
lease oQmmovable property within the meaning 
of S. 3 (25) of the General Clauses Act. {Thomas, 
C.J. and Bennett, J.) Ram Jiawan z/. Hanuman 
Prasad. 190 I.C. 143=1940 A.W.R. (C C.) 357 
=1940 O.L.R. 535=1940 O.A. 746=1940 O.W 
N. 782=A I.R. 1940 Oudh 409. 

S. 3 (28 )—"Local authority"—If includes 
port-trust. 

The words “local authority” in S, 3 (28) of the 
General Clauses Act include a port-trust. The 
words “legally entitled to or entrusted by the 
Government with the control or management of a 
municipal or local fund” qualify the words “or 
other authority," immediately preceding them 
and do not relate to a municipal committee, Dis- 
trict Board or body of Port-Commissioners. 
{Beasley, C.J. and Gentle, J.) Official Assignee 
OF aiadras V- Trustees of the Port-trust 
Madras. I.L.R (1937) Mad. 178=166 I C 427 
=9 R M. 375=1936 M W.N. 690=44 L W 328= 
A.I.R. 1936 Mad. 789. 


f 'Mark'—If includes expression 

Sahx zvntten at the foot of a document. 

The writing of a word or expression as ‘Sahi' 
at the foot of a document cannot be considered to 
be a'mark'made by that person under S. 3 (52) 
of the General Clauses Act, in the absence of 
proof that in fact the particular person was 
unable to write his own name. {Hamilton, J.) 

SuKHRAj Kuar. 14 Luck. 

190=1939 O.L.R. 
o ^=1939 A.W.R.(C.C.) 7=1939 

O. A. 128—A.I.R. 1939 Oudh. 96. 

-S. 5 (3) Scope of—If can be invoked to 

'^ate' in R. 54 (3) (Allahabad) 

.. 5 C, P. Code. O. 21. K. 54 

Allahabad. 1939 A.L.J. 7=A.I.R. 1939 All. 

6 —Law of limitation — Amendment, if 
can divest right vested under previous law. 

A new law of limitation or an amendment in 

* L- divest a person of a right or title 

which has vested in him under the previous law 
of limitation. {Rachhpal Singh and Collister, JJ ) 

i9ll aIS. 
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GENERAL CLAUSES ACT (1897), S. 6. 

. — s. 6 —Rights accrued under old act—How 

affected. 

According to S. 6 of the General Clauses Act 
the rights that have become secured under the old 
Act cannot be the subject of fresh re-examination 
in the light of subsequent legislation. (Mehta, 
J.M.) Ibni Husan V. Goodar. 1939 A.W.R. (B. 

R. ) 41=1939 A.L.J. (Supp ) 49=1939 R.D. 303. 
-(as mended in 1936). S. 6-A—Effect of on 

S. 7, Criminal Law Amendment Act. See 
Criminal Law Amendment Act (1932), S. 7. 
(1938) 2 M.L J 863. 

- -S. 6 (e )—Applicability and scope. 

S 6 (e) applies to those cases only where a 
previous law has been simply repealed and there 
is no fresh legislation to take its place. Where 
an old law has been merely repealed then the 


GIFT. 

Court holiday, the judgment-debtor cannot 
invoke S. 10 of the General Clauses Act, and 
claim to pay it on the day the Court reopens. 
(lyort and Varma, JJ.) Ham Kinkar v. 

Kamal Basini Devi. 17 Pat. 191=177 I C. 881 
=11 R.P. 194=5 B.R. 32=19 Pat. L.T.825=A. 
I.R. 1938 Pat 451. 

-S. 22 (5)—“Dn/y made'*—Interpretation— 

If refer to confirming powers of Government. 

S. 22 (5) of the General Clauses Act lays down 
that on the final publication in a Government 
Gazette where previous publication has been 
ordered, the publication in the Gazette by the 
orders of Government of a completed rule or 
bye-law is conclusive proof that the bye-law has 

been made in accordance with the procedure laid 
down in the appropriate Act for the 


IS Deen merely repeaicu men me i.« 1 **^ “Hniv 

repeal would not affect any previous right acquir- that bye-law. ^hat is «nr«iiratir>n to 

ed nor would it even affect a suit instituted made mean, and S. 22 (5) has no 


subsequently in respect of a right previously so 
acquired. But where there is a new law which 
not only repeals the old law, but is substituted in 
place of the old Act, S. 6 (e) of the Act is not 
applicable. (Sulaiman, C.J. and Bennet, J.) 

Danmal Parshotam Das V. Babu Ram Chhote 
Lal. 58 All. 495=160 I.C. 277=8 R A. 588= 

1935 A.W.R 1268=1935 A.L.J. 1245=1936 All. 

L.R. 76=A.I.R 1936 All. 3. 

-S. 9—Applicability— Decree or order of 

Court—Direction to Party to deposit amount tn 
Court withxn fifteen days from date of decree- 
interpretation of—Date of decree—If to be 
excluded—Intention of Judge—If material. 

S. 9 of the General Glauses Act, it is true, 
would not apply in terms to a decree or order of 
Court, but it is desirable that for the sake of 
uniformity the same interpretation should be 
given to an expression occurring in a judicial 
order as would be given to it in a statute. Where 
a decree passed by a Court on 23-1-1936, directed 
that the defendant should “pay in Court Ks. 200 
within 15 days from this day”, and the defendant 
deposited the amount on 7-2-1936. 

Held, that the expression “fifteen days would 
mean fifteen clear days, and that the date ot X aw —Gift. 

^dud1:d! clnsequem was^'in time ^21 Mahomf.dan Law- 

and sufficient. . , . . • 

Held, further, that whatever might be the in¬ 
tention of the Judge who made the order, it was 
to be made out from the expression tiscd, ana 
what was material was the meaning of the ex¬ 
pression used and not the intention of the 
(Divatia.JA Ramachandra v. I.axman. I D-^- 
0938) Born. 734=40 Bom. L.R. 892=178 I.C. 

78=11 R.B. 145=A.I.R. 1938 Bom. 447. 

S, \Q—Applicability—Compromise decree 


the confirming powers of Government, me 
words “duly made” have no reference to such 
powers but only to the machinery specihed lor 

the making of the bye-law. 

CHANDRA V. Emperor. 167 I.C. 777—9 R.N. 218 
(2)=38 Cr. L.J 459=19 N.L.J. 195. 

■. I S> 25—Scope and effect—If controls Sugar- 
cane Act—Offence under rules under Sugarcane 
Act—Imprisonment in default of fine 
Court to award. See Sugarcane Act, b. / w/ 

17 Pat. L.T. 806. 

GENERAL ORDERS BY GOVERNOR- 
GENERAL IN COUNCIL. No. 179, S. 7— 
Application of—Land given under licence, resum¬ 
Where land is originally taken ui^er a ^jeense 
in accordance with the General Order by the 
Governor-General in council, No. and is 

resumed in accordance with the terms of that 
licence, since paying compensation for ‘ai.a re¬ 
sumed under S. 6is neither purchase nor h^e, 
S. 7 of the same order has no application. t^YOting, 
C.J. and Monroe, J.) Shamas-ul-Nihar Fa^l 

Elahi V. Secretary of State. 164 I.C. lO^o—y 
R L 187=A.I.R. 1936 Lah. 582. 


Provision for paytnent i>» instalment—Date of 
instalment falling on Court holiday—Payment on 

reopening day — Sufficiency. 

S. 10 of General Clauses Act applies to a case 
in which an act is allowed or ordered to be done 
by an Act of the legislature ; it does not apply to 
an act ordered to be done by a compromise 
decree. A comproniise decree is nothing more 
than a contract, and is none the less an agree¬ 
ment between the parties though there is 
superadded the command of a Judge; and 
time is of the essence of that contract. Where 
the time fixed for payment of an instalment 
of the amount due expires on a day which is a 


(2) M.^homf.pan Law—Gift. 

(3) T.P. Act, S. 123. 

- Construction—Giving of exclusive control 

to donee, and donor to be maintained Right, tf 
any, left in the donor. ^ , • * 

Where a father-in-law by a registered instru¬ 
ment gives exclusive control to his daughter-in- 
law over his properties, with the only reservation 
that he has to be maintained during his lifetime 
and to ensure which, his name is left in the 
papers, the transfer is a gift in the full sense of 
the word. As such, the donor has no property 
left in him over which he could create any in¬ 
terest in favour of any one subsequently. 

JM) Baldeo Pande V. Mt. Muneshar. 1939 
A.W.R. (B.R ) 45=1939 R.D. 175 
—Date of — Presumption—Gift by mutation 
in revenue records—Minor donee—Necessity of 

possession. . ^ 

In the case of a gift made by pntation in the 
revenue records, the presumption is that inc 
donor made the gift on the date of his application 
for mutation. Where the donee is a minor and is 
living with the donor, the question of Possession 
is nol material. {Bhide. J.) Mal Shah v. Jabru, 
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804=11 RX. 640 (2)=40 PX.R 621= 
A.I.R. 1938 Lah. 794. 

———Delivery of possession^Absettce of—Effect 

--No privity of interest between the donor and 
donee. 

^ Where a donee does not enjoy that privity of 
interest which exists between persons like a 
grandmother and a grandson or a father and a 
niinor son, in such ^ cesc if the donor makes a 
gift but does not pass possession of the property 
to the donect then the interest in favour of tie 
donor begins to run against the donee. (Marsh, 
S.M. and Mehta, J.M.) Sauk Ram Sinhaz;, 
Janki Tewari. 1939 RD. 312=1939 AWR 
(B.R.) 130=1939 A.XJ. (Supp.) 81. 

•- Gift subject to payment of donor's debts — 

Position of donee. 

If a gift is made subject to the payment of the 
debts of the donor, the donee accepting the gift 
cannot retain the benefit and at the same time 
^pudiate the burden. (Tek Chand and Abdul 

Shiv Dayal Mehra. 
42 P.L.R. 307=A.I.R. 1940 Lah. 285. 

' Undue influence —Bona fide purchaser for 

value—Protection—Volunteer, position of. 

. Where a gift is tainted by undue influence and 
imposition of the person procuring the gift, even 
an innocent third party cannot retain the gift, if 
he IS a mere volunteer. But if he is a purchaser 
tor value without notice there is no obligation of 
restitution on his part. (Nasim Alt and Muk- 
herjea, W Forman Ali Miji -j. Uzir Ali 

Sheikh. 175 I.C. 712=10 R.C. 817=66 CLJ 
125=42 C.W.N. 14=A.I.R. 1938 Cal. 157 
^ ^ Validity—Imperfect gift followed by ap- 

pointment of donee as executor. 

followed by the appointment 
ot the donee as executor, the intention to give 
continuing, entitles the donee to the property. 
(Lord Maugham.) Martin Cashin v. Peter T. 
Cashin. 182 I.C. 419=12 R.P.C 12=1939 M 
W.N. 85=A.I.RX938 P.C. 103 (P.C.). 

t-n L of possession deferred 

till happening of certain event. 

The mere fact that the transferor when con* 

ferring an absolute estate directed that the pro- 

perty shall not be made over to the donee till 

aner the happening of a certain event could not 

validity of gift, for such direction is 

either inoperative or even if operative could not 

make the gift itself invalid. (Nawal Kishore, 

m'g^M L R ^*927c[vt’ 

I con/rary to con- 

di/ioiw/fltdrfoztm m lease—Lessor declaring gift 
/o fee invalid—Gift not legally cancelled—Effect. 
a Government lands contained 

let sell authority to sub- 

of or dial P®*;‘gage or otherwise dispose 

consent of thi^r interest without the 

the satie if he did so. 

make a ^i7t desiring to 

W?sh1n/to to his sons and 

wrote Government lease therein 

wUhoii/woV Government for permission, but 
execSt^VaVfVi® permission to be obtained, 

aS iiclMl.H *"J^vour of sons individually 

o?her nro.‘^r^"^'4^u‘^®5°vernment lease among 

Government asked to bf 

and stated draft of the proposed gift deeds 
ana stated that permission would be granted 
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subject to certain conditions. The lessee having 
ultimately failed to obtain the necessary consent, 
caused cancellation deeds to be prepared and 
apparently sent a copy to the Government. The 
Government returned the same and wrote to the 
lessee that the gift deeds previously executed 
were invalid. The gift deeds were however never 
m fact cancelled. 

Held, that the Government having avoided the 
at^mpted gif ts, those donations were void and 
did not operate as a valid assignment of the 
tenant's interest in the lease. Therefore no pro¬ 
perty passed to the donees under the deeds though 
they may not have been legally cancelled. (Lord 
Porter.) [ayawardene v. Jayawardene. 182 I. 

C. 18=50 L W. 87=41 P.L.R. 
717=A.I.R. 1939 P.C. 138 (P.C.). 

GOLD COAST CRIMINAL CODE, S. 330— 

Sedition—Incitement to violence—If necessary 
ingredient—Extrinsic evidence of intention— 
Necessity for. 

It is in the Criminal Code of the Gold Coast 
Colony and not in English or Scottish cases that 
the law of sedition for the colony is to be found. 
S. 330 of that Code must, therefore, be constru¬ 
ed in its application to the facts of a case free 
from any glosses or interpolations derived from 
any expositions however authoritative of the law 
of England and Scotland. Nowhere in that sec¬ 
tion is there anything to support the view that 
incitement to violence is a necessary ingredient 
of the crime of sedition. Violence may well be, 
and no doubt often is, the result of wild and ill- 
considered words, but the Code does not require 
proof from the words themselves of any inten¬ 
tion to produce such a result. Further it is not 
necessary that there must be some extrinsic 
evidence of intention outside the words them¬ 
selves to prove seditious intention as defined in 
the section. If the words are seditious by reason 
their expression of a seditious intention the 
seditious intention appears without any extrinsic 
evidence. (Lord Chancellor.) Wallace Johnson 
V. The King. 187 I.C. 2=12 R P.C 146=1940 
P.W.N. 250=1940 M.W N 354=1940 A.C. 231 
=1940 OXR 188=6 B.R. 450=41 Cr.L.J. 411 
=44 C.W.N. 403 (P.C.). 

^^y.E^f^MENT—Adverse possession against 
•—Claim to proprietary rights—Burden of proof. 
See Adverse Possession. A I.R. 1937 All. 622. 

GOVERNMENT OF BURMA ACT (1935), 

S. 85—Objection that pleader engaged by opposite 
party should not be allowed to appear—Objection 
accepted in lower Court—Interference. See C P» 
Code. S. 151. A.I.R. 1938 Rang. 241. 

-S. 124 and Official Trustees Act (II of 

1913), Ss. 6 and 7 —Applicability of S. 124 of the 
Government of Burma Act—Suit against official 
trustee. 

In order to attract S. 124 of the Government of 
Burma Act, the suit must be brought in respect 
of an act done or purporting to be done in the 
execution of his duty as a servant of the Crown. 
The official trustee is a corporation sole with a 
perpetual succession, according to S. 6 of the 
Official Trustees Act. A corporation cannot be a 
servant of the Crown although the members of 
the corporation may well be. S. 124 appears 
among a number of sections (123 to 129), which 
deal with the special rights of persons who are 
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servants of the Crown and plainly refer to 
natural persons only and not to artificial persons. 
When the acts of the official trustee complained 
of are done during the course of administration 
of the trust as an ordinary trustee under b. / ( 1 ) 
(a) of the Official Trustees Act, his acts cannot 
he said to be done ‘in the execution of his duty as 
a servant of the Crown’ and hence the consent of 
the Governor is not necessary in respect of a 
suit against such a trustee for breaches in respect 
oTa pS trust. {RoberU CJ ond Dunkley 
J ) Official Trustee v. Mrs. Raeburn. 1940 
Ran^L.R 273=A.I.R. 1940 Rang. 207. 

_^S. \ 2 ^^Protecttonvf Crown servants. 

S 124 ot the Government of Burma Act pi*r- 
oorts to be a general indemnity to all servants ot 
the Crown for acts committed in the execution 

of their duty as such before the 
of the Act. The protection given by this section 

is in addition to the exisUng protection given by 

S 197 of the Cr. P. Code. 

Mohal Pandeyv Maung Po Sein. 

LR. 116=175 I.C. 360=39 Cr.L.J. 565=10 R.R. 

487=A.I.R. 1938 Rang. 189. 

_ _g i2A (2 )—Duty of committing Magis- 

^^Under S. 124 (2) of the Government of 

Act. it is the duty of the ^^ufther 

available evidence and come to a whether 

the acts complained of were done ot tiot done in 
good faith before he decides whether to commit 
the accused. (Mo.fWy,/.) Rai 
t;. Maung Po Sein. 1938 I^R 

I.C. 360=39 Cr.L.J. 565=10 R.R-487 —a. 

1938 Rang. 189. 

??o''N“iAWS° XO- 

bility already acquired, accrued or incurred ^n 
the Government of ^ovma Adaptation of Laws 

Order 1937, must have reference not to the mere 
enjoyment of what is in fact a boon or to the 
ex^istence of being in fact under a disadvantage, 
Lt to rights and privileges, objections or liabili¬ 
ties which are enforceable at law. 

Vet Dunkley, /.—Cl. 10, Government of Burma 
Adaptation of Laws Order, 1937, must be constru 
ed Sy and the words ‘right' and ‘Pr-vdege 
must be given their legal meaning. In law a 
‘right' is an advantage which can be 
aooropriate action before a Court, and a P^v* 
?e*^e’ is nothing more than a special 
by certain perions. beyond the rights which he 
pubUc in general enjoy. Accordingly ^be nght to 
have a suit stayed is in law neither a Jigbt nor a 
orivilege (Roberts. CJ., Mya Bu and Dunkley. 

?")''"iRUNicHALAM CHETTVAR 

Chettyar. 1938 Rang I^R. R 1 ^ 

R.R. 474 =A.I.R. 1938 Rang. 130 (F.B.). 

Cl. \ 0 Scope of. 
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S 10 of the Government of Burma Adaptation 

of Laws Order of 1937 refers clearly 

tive rights acquired and not to tnere matters of 

procedure in wh.ch r.ghts cannot ^e acq^ 

(Baguley and Mosely, JJ ) K- r 

V. Sellami Achi. 1938 Rang LR. 355=179 I.C. 
374=11 R.R. 313=A.I.R. 1938 Rang. 385. 

GOVERNMENT OF BURMA (ADAPTA¬ 
TION LAWS) ORDER, 1937, Para. 9 and 


GOVT. OF INDIA ACT (1915), S. 30. 

Government of Burma Act, Ss. 148 and 149— 
Scope and effect of^E.veculion of decree of-- 
Native State—Lazvs as to, if affected. 

The Power of the Courts in Burma to execute 
a decree of a Native Prince or Stale in India, 

arises from the notification of the Government 

of India under S. 44, C. P- Code, as it stood prior 
to its amendment. The effect of para. 9 of the 
Adaptation of Laws Order and Ss. 148 and 149 ot 
the Government of Burma Act, is only to continue 
in force the law with reference to such execu¬ 
tions as it existed immediately befoi^ the com¬ 
mencement of the Government of Burma Act, 
because such law has not been altered, repealed 
or amended by the legislature or other competent 
authority. Hence any decree of a Native State 
in India to which the notification under b. 44, t... 
P. Code, applies can still be executed m Burma 
after separation though that State may not, after 
the amendment of S. 44, C. P. Code, be ^ 

State within its meaning. (Roberts, CJ, and 
Braund. J.) M.M.K. Kuttayan Chkttyarj. 
V.E.R-M.K. Krishnan Chettyar \ 

L.R. 463=177 I.C. 634=11 R.R. 155—A.I.R. 
1938 Rang 352. 

government of INDIA ACT (1915), 

S ZO—Contract under—Conditions of validity— 
Form of—Formal deed or indenture—Necessity- 
Contract by correspondence — Requirements of 

^^Th*ere is no justification for holding that a con¬ 
tract in order that it may comply with b. 30 ot 

the Governnient of India Act must be by deed# 
i.e., under seal. There is no such provision m 
S.30; the section does not require a format 
document in the nature of an indenture or deed. 
The contract under S. 30 must, in order to be 
binding, be made on behalf and m the name of 
the Secretary of State for India in Council by 
the Local Government and executed by tne 
proper officer authorised by the Governor- 
General in Council. A contract in the form of 

letters, complying with the provisions of b. 3U 

and signed by the proper officer, would be a con¬ 
tract complying v/ith the terms of S. 30. But it 
must be plain that the correspondence is carried 
on on behalf of and m the name of the Secretary 
of State, and that the contract as finally conclud¬ 
ed by correspondence is executed by a Person 
authorised by resolution in that behalf. Where 

the correspondence does not show that, but only 
amounts to the fact that the Collector is prepared 
to recommend to Government to sanction a Pro¬ 
posal, which if sanctioned would be made on be¬ 
half of and in the name of the Secretary of State 
in Council, there is no binding agreement under 
S 30 which can be specifically enforced. (Beau¬ 
mont, CJ. and Blackwell, /.) Secretary of State 
V. Bhagwandas Goverdhandas. 40 Bom.L.^. 
19=174 I.C. 316=10 R.B. 438=A.I.R. 1938 

Bom. 168. ,, 

(as amended in 1919). S. 30 —Scope— 


Mandatory nature of—Contract on 

Secretary of State — Enforceability—Conditions 

^^The provisions of S. 30 of the Government of 
India Act, 1915, are mandatory and must l>e 
strictly complied with in order to constitute 
valid contract which can be enforced against the 
Secretary of State. contrac t must, under 

the law and the rules in force, be by a deed 
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executed on behalf of the Secretary of State and 

proper authority. {Broom- 
field and IVassoodew, JJ.) Krishnaji Nii.kant 

1^2 I.C.451=:zlOR.B. 

279=39 Bom L.R 807=rA I.R. 1937 Bom. 449. 

--30 {2)-^Mtnmg rules, R. 46-~Construc- 

Uon and scope—Mining lease—Requtsites of 
yoUdity—Absence of formal lease-Effect of— 
Right of the applicant in R. A6-Meaning of! 

(jovernment of India 

Act, 1919, contract of mining leases have to be 

u manner pres¬ 
cribed by the (government of India, and in order 

to be valid, a mining lease has to be executed by 

me Collector under the rules prescribed by the 

Governor-General in Council. Until a formal lease 
has been executed there can be no enforceable 
contract against the Secretary of State for India 

In R applicant" 

in R. 46 of the Mining Rules cannot be read as a 

recognition of a vested right. The effect of the 

rnm ’f applicant does not 

contract within six months, the 

thp *^Pse unless 

;LV7? ^tended (L^ac/i, CJ. and Lakshmana 
Rao,J.) Sankara Mining Syndicate. Ltd. v. 

^I C. 839=12 R.M. 375 
~48 L.wr. 194=1938 M W N 718~A T P 10*^51 
Mad. 749=(1938; 2 iTl j! 14h 

Co«.„-£,a6,7,/y of Secre- 

Secretary of State is not liable for acts of 
'i''*® ?r consequences of those acts. A 
thJ ‘'’cefore, no cause of action against 

sa?e wrongful seizure and 

ff a fini^ ^ ® Magistrate for payment 

o'** ®"°‘f‘cr person. (Bemtel, J.) 

FOR iNm^ Secretary op State 

vTS"""' 

of resort 

Arf Government of India 

creates In nhV ‘he validity of an Act which 

llde foMtf H P Provides an exclusive 

coae tor Its determination ; such an obligation is 

du^erioes not parties and proce- 

a person entitled to a right of action of 

which would nth-i? against Government, 

against t merMv enforceable by action 

aftion did not^ex^r'^t identical right of 

India Company\va^ th^ 

the service be sued. If 

at pleasure of Pro ^rown would not have been 

contrarf rvf otatc in Council for a breach of 

■’ave been available To 

person aggrieved owing to his wrongful dis- 
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p"""]. ^ Bom H.CR. App. 1, Ref. 

(Lord ^^che.) Venkata Rao v. Secretary of 

PjI' 2^1-a^p 532=65 

C.I.. J. 231=39 Bom L R 699=1937 A L R 91 — 
166 I.C. 516=45 L.W. 146=1937 AW R 132- 

T W.N. 103=lf Patj: 

T. 132—1937 A.L.J. 213= 9 R P,C 148 f2)~4i 

P C. 31 = (1937) 1 M. 

“ ,, .B; 32 (^)—SHit against Secretary of State 

Per Braund, /.—So far as suits against the 
Secretary of State in Council are concerned, in 
India, It is a complete fallacy to attempt to con- 
Mder them from the point of view of the English 
Gommon l^v which does not recognize actions 
gainst the Crown on the principle either that "the 
pown can do no wrong- or that the King cannot 

bf 'a -°'r P'-inciple applica- 

ble in Ir.dia is wholly different; for. not only has 

the Crown submitted itself by statute (through its 

character as the successor of the East India Com- 

pny) to certain ‘remedies,’ but it has by S. 65, 

pvernment of India Act, 1858, constituted a 

corporate ^fendant in the form of the Secretary 
of btate in Council as Its representative for the 
purpose of being sued jn respect of those reme- 

therefore, the East India 
Company, and, through the Company, the Secre- 
Ury of State in Council, is, by virtue of S. 65, 

lom ■ ^858. and of S. 32 of 

^ difl^erent position 

^^i wu stands under the English 
Common law. When, therefore, S 32, Govern- 
ment of India Act, 1919, came to be enacted all it 
tit P>-eserve and re-enact, the position that 

rLwn i as against the 

PacJ r suecessors-in-governmenr of the 

East India Company in India, to be able, as a 

m .u/th Jrr Crown’s own Courts, 

th through ns established represen¬ 

tative, the Secretary of State in Council, in all 
those classes of cases, without reference to oarti- 

cular cases at all in which, the East lndiaCoiIi- 

P*’*®*' to 1858. It is 
wniiid of the suit, and not whether It 

succeeded, that is the test. If it is of 

East India ** would have lain against the 

East India Company, then by statute it lies airainst 

TRcbetuT/ TL India in Crnc7l! 

T«v nF^-TA/;’ Bround, //.) Secre- 

T ^^57 Rang L R. 35= 

(SB)' 348=A I.R. 1937 Rang. 89 

■——^32—Tort of servant employed in Govern- 

f . ffospital—Liability of Secretary of Slate 
=(1939)TM Ly To«t-Damaces. 49 L.W. 679 

r*,A' Powers of Government of 

Rul^rn'^^ J^^i^Power to grant—Mining 
Rules, R 4—Order delegating to Board of Re-^ 

enue O^er of Local Government reversinat 

Board of Revenue—If ultra vires. ^ 

be^ ‘^ase has- 

Twll-n fhe Local Government to the 

Board of Revenue under R. 4 of the 2^fining Rules 

aultTo'rltv^l^' Government of India, the statutory 

grant mining leases passes from the 

Ute LocaTr R-^^^nue lid 

tne Goc^I Gpvernment cari neither grant a mining 


# 
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lease nor reverse the order of the Board of 
Revenue granting a lease. If the Local Govern¬ 
ment so reverses the order of the Board, its act is 
ultra vires, and the Government of India has full 
powers under S. 45 of the Government of India 
Act to set aside the order of the Local Govern¬ 
ment. The Local Government cannot direct the 
Board of Revenue to grant a mining lease to a 
particular individual. All that it can do is to direct 
the Board that a particular area should be assign¬ 
ed on a mining lease. (Leaci>, C.J. atid Lakshmaiia 
Rao,J.) Sankara Mininc. Syndicate. Ltd. 
Secretary OF State. 183 I.C. 839=12 R.M. 375 
=48 L W. 194=1938 M.W.N. 718=A.I.R. 1938 
Mad;749=(l938) 2 M.L.J. 141. 

_^S. Scope—Order by Government affixed 

with Government seal—Proof of—Necessity. 

Per Cunliffe /.—An order passed by the Go¬ 
vernment setting out the name of certain persons 1 
as having committed various offences under the 
Arms Act and directing, in exercise of powers 
conferred by S. 25, Bengal Suppression of Terro¬ 
rist Outrages Act, that they should be tried by a 
Magistrate, invested with the power of a special 
Magistrate, which ends with “by order of the 
Governor-in-Councir’ and is signed by the Under¬ 
secretary to the Government of Bengal and is 
also affixed with the official seal of the Govern¬ 
ment of Bengal, is not a copy but an original 
document within the meaning ot S- 49, Government 
of India Act, and cannot be called into question or 
required to be proved according to the usual mode 
of proof of Government documents, which do not 
prove themselves, as laid down in S. 78, Evidence 

Act. That section has no application. ^ 

Per Henderson, /.—There is nothing in the 
terms of S. 49 that the proof of the order is dis¬ 
pensed with. S. 49 does not, in plain terms, 
empower the Court to tal e judicial notice of such 
an order. It is, however, open to the prosecution 
to adopt any legal mode of proof they please. 
Although S. 78, Evidence Act. provides a conve¬ 
nient mode, it i« by its very terms not exhaustive. 
{Cunliffe and Henderson, //.) Kalijiban Bhat- 
TACHARTEE V. Emperor. 63 1053 —163 I.C. 

41=63 C.LJ. 232=8 R.C. 714=37 Cr L. J. 775 = 
1936 Cr C. 532=A.I.R. 1936 Cal. 316. 

-S. 65 {^)—'*Laws'"—Meaning. 

Section 65 (1) (c) cannot be construed to 
mean that the laws are to be general law for all 
purposes for all Courts and for all places .^^d 
things. The laws may relate to particular indi¬ 
viduals and need not be general legislation of 
provincial concern. {Mukerji and S.K. Ghose, 
JJ ) Dfbendra Narain Roy v. Jogendra Narain 
Deb 167 I.C. 615=9 R.C. 726=64 C.L.J. 212 
=A.I.R. 1936 Cal. 593. . , ^ ^ 

_ S. 67-3 (2)—Promulgation by Governor- 

General of ordinance—Reasons if to be Stated- 
Effect of promulgation—Extension of b.l.tn- 

minal Lazv Amendment Act to Madras—Effect 
of fresh notification by Local Government- 

Necessity. . . . i • j 

The Governor-General is the sole judge as 
regards the exercise of liis powers under S- 67-B 
(2) of the Government of India Act, 1919, and he 
is not bound to give any reasons for promulgat¬ 
ing an ordinance such as the Criminal Law 
Amendment Act of 1935. which when once pro¬ 
mulgated becomes a lawful Act. Where the 
extension of S. 7 of the Criminal Law Amend- 

Q. D. 11—22 
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ment Act of 1932 to the Madras Province has 
been duly notified, it continues to apply so long 
as that section is on the statute book, and there is 
no need for a re-notification by the Madras 
Government extending it to Madras. {Leach, C. 
J. and Abdur Rahman, J ) Arunacirinathar v. 
Emperor. I.L.R. (1939)Mad. 87=179 I.C. 805 
=40 Cr.L.J. 224=11 R.M. 603=1938 M.W.N. 
1105 (2)=48 LW 813=^A.I.R. 1939 Mad. 21= 
(1938) 2 M.L.J. 863. 

-S 72-D (7)—“By reason of his speech or 

vote*’ — Interpretation—Member asking question 
containing defamatory statement about another — 

[ Absolute privilege. 

' The phrase “by reason of his speech or vote 
includes any utterance of the vocal organs made 
at any time in any Legislative Council, and is not 
confined to the mere formal discourses which 
form part of debate. A member of the Burma 
Legislative Council asked a question un^er R. 8 
of the Burma Legislative Council Rules and 
S. 4 of the Burma Legislative Council Standing 
Orders which was highly defamatory about 

another. . . 

Held, that he was entitled to absolute privilege 

in respect of the question and no proceedings 
could be taken against him in any Court in res¬ 
pect of anv statement made in the question. 
(Roberts, C.J., Boguley and Leach, C^P- 

Khin Maung V. Au Eu Wa. 14 Rang. 420—^4 
I C 960=37 Cr.L.J. 1013=9 R.R 145=1936 Cr. 
C. 840=A I R. 1936 Rang 425 (F.B.). 


_S. 72-D (7)— Standing orders of Burma 

Legislative Council—0.28 {3)—Member putting 
Questions—Extent of his responsibility. 

Standing O. 28 (3) which provides that no 
question shall be askerJ, if it contains a statement 
by a member unless he has made himself respon¬ 
sible for the accuracy of the statement. It en¬ 
joins upon the member a course of conduct and 
means only this; that he shall give his assurance 
to the President if need be that he has checked 
the sources of his information. In one sense, he 
may be obliged to prove to the satisfaction of the 
President that the statement is accurate. De is 
responsible to the President and to the Council. 
He mav also be morally responsible to those 
whom he is selected to represent; but the more 
restricted sense of legal responsibility to the 
Courts of law is not contemplated at all by this 
sub-order. (Roberts, C.J., Boguley and Uach, 
//) Khin Maung v. Au Eu Wa. 14 Kang. 
420=37 Cr.L.J. 1013=9 R.R. 145=164 I.C. 968 
=1936 Cr.C. 840=A.I.R. 1936 Rang. 425 

(F.B.). 

_S 72-D {7)—Standing orders of Legislative 

Councils—Operation of. 

The Standing Orders are regulations for the 
procedure of the Council from within; and 
though they affect the rights of each member 
and his liability to the disciplinary sanctions 
which can be imposed within the Council, arm to 
that extent may curtail freedom of speech in 
cases where freedom might be apt to 
into licence, they cannot override the Act ana 
alter the substantive rights of members ^‘ther 
collectively or individually in 
community at large. (Roberts, 
and Leach. JJ.) C P- Khin AuEu 

Wa. 14 Rang. 420=164 I.C. 960—37 Cr.L.J. 
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1013=9 R.R. 145=1936 Cr.C. 843=A.I.R. 1936 
Rang. 425 (F.B.). 

— S. 80-A — Construction — Sub-sections — 
Scope of—If mutually exclusive. 

The several sub-sections of S. 80-A are not to 
oe read as mutually exclusive, but the first is 
controlled by the other three, and, the second 
controls the first, and, is in its turn controlled by 
the third ; the third controls both the first and 

/ w fourth controls all the others. 

{Muker)t and S.K. Chose, JJ.) Debendra Narain 
Koy V. JOGENDRA Narain Der. 167 I.C. 615=9 
R.C. 726=64 C.L.J, 212=A.I.R. 1936 Cal. 593. 
S. 80-A ( 1 )— 'Laws* — Meaning of. 

'Laws* contemplated by S. 80-A (1) are laws of 
all ktnds, not only laws in general or in the abs- 

of law in concrete cases as well 
{Mukerji and S.K. Chose, JJ.) Dedendra Narain 
Roy v. JoGENDRA Narain Deb. 167 I C. 615=9 

C.L.J. 212=A.I.R. 1936 Cal. 

■ ~S. 80-A (3)— Interpretation of — Local 
legtslature^Power to consider laiv relating to 
cefUral subject—Sanction of Covernor-Ceneral. 

Sub-S. (3) of S. 80-A should be interpreted as 
meaning that the local legislature of a province, 
it It makes or takes into consideration any law . 

* *j ’ *(^.\'‘cgulating a central subject,’* it 
may do so with the previous sanction of the 
Oovernor-General. The expression 'subject to 
the provisions of this Act’ should be understood 
m this sense. (Muker/i and S.K. Chose, JJ.) 
Debendra Narain Roy v. Jogendra Narain Deb. 

T . (3)— Scope—Central subject — 

Legislation under S SO A ( 3 ). 

A declaration contemplated in Item 51 of 

Jrart 2 of the schedule of classification is not the 

only way in which a provincial legislature is 

enabled to deal with a central subject. A cen- 

Hr ®“^iect may be legislated upon under S. 80-A 

(3), Government of India Act. These two again 

arc not the only ways in which a central subject 

•• ky ^ provincial legislature. 

(Jilukerji and S. K. Ghose^ JJ.) Debenpra 
PJARAIN Roy V. JOGENDRA Narain Deb. 167 I C 

726=64 C.L J. 212=A.I R. 1936 

Cal. 593. 

, 7 — Scope and effect of^Powers 

of local legislature to make laws — Limits. 

It IS wrong to think that sub S. (3) of S. 80-A 
of the Government of India Act (1919), means 
tnat It the local legislature of a province has 
obtained the previous sanction of the Governor- 
A? /■ can.raake laws of the kind mentioned 
in Gis. (a) to (ii) of the sub-section so as to affect 

rights and properties not only within the boun- 
daries of that province, but also outside those 

sub-S. (3) is that 
wi^thout the previous sanction of the Governor- 

subsequent assent as 
wici f P/oviso to the Lb-section, the 
f^ ^ province cannot validly 

own territories, 

assent sanction, or the subsequent 

assent, of the Governor-General in Council only 

teStLIp?^ within the 

V/ ^ ^ W ^ province. {Bennet and Verma, 

Makhan Lal. I.L R 
<1938) All. 781=1938 A.L.J. 872=1938. A W R 
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(H.C.) 626=1938 R.D. 782=178 I.C. 177=11 
R.A. 279=1938 A.L.R. 822=A.I.R. 1938 All. 
564, 

—--S. 80-A (3), (e)— ^Regulate*—Meaning 

of. 

The word ‘regulate* in Cl. (e) of S. 80-A (3) 
does not mean ‘adjust* but means to control by 
legislation, to subject to guidance by creating a 
law. {Mukerji and S.K. Chose, JJ.) Debendra 
Narain Roy v. Jogendra Narain Deb. 167 I C 
y5=9 R.C. 726=64 C.L.J. 212=A.I.R. 1936 
Cal. 593. 

--^S. 96-B— Assistant Income-tax Officer — 

Dismissal by Commissioner of Income-tax—If 
illegal—Commissioner^!f person subordinate to 
the appointing authority. 

The Commissioner of Income-tax is the proper 
person to dismiss an Income-tax Officer or an 
Assistant Income-tax Officer. The Commissioner 
IS not a person subordinate to the appointing 
authority within the meaning of S. 96-B of the 
Government of India Act. The Commissioner 
is.himself the appointing authority though his 
powers in that connection may be interfered 
with by a higher authority on various grounds. 
{Varadachariar and Pandrang Row, JJ.) Nila- 

MECHAM PiLLAI V. SECRETARY OF StATE. 172 I C 

244=10 R.M. 439=46 L. W. 242=A.I.R. 1937 
Mad. 777. 

———S. 96-B—Ciz;i7 Services Rules, R. 55— 
(Classification, Control and Appeal)—Assistant in 
Secretariat removed from service without his 
witnesses being e.vamined — Dismissal, if vjrong- 
ful. 

An Assistant in the Office of Home and Politi¬ 
cal and Judicial Department lost some official 
files and papers on his way home from the office. 
The Chief Secretary disbelieved his story and 
removed him from appointment for gross negli- 
gence without^ having heard his witnesses and 
took into consideration adverse reports and the 
fact that he was an insolvent, without calling Lr 
any ejyjlanation from him. 

Held, that the removal being contrary to the 
provisions of R. 55 was wrongful and hence 
entitled the servant to damages. A.I.R. 1934 
Rang. 381, Rel. on. (Leach, J.) Maurice v. 
Secretary of State. 166 I. C. 558=9 R. R. 266 
(2)=A.I.R. 1936 Rang. 478. 

“ S. 96-B—Ciz^i/ Services (Classification, 
Control and Appeal) Rule.^, R. SS—Inquiry under 

Power to hold—Authority competent to impose 
punishment—If can delegate inquiry to subordi¬ 
nate officer. 

R. 55 of the Civil Services (Classification, Con¬ 
trol and Appeal) Rules, which provides for the 
case of a departmental inquiry into charges 
against a Government servant who is subject to 
the rule, contains a safeguard to the effect that 
none of the graver penalties—dismissal, removal 
or reduction—which the authority concerned is 
empowered to inflict can be imposed upon the 
person charged unless he has been given an ade¬ 
quate opportunity of defending himself. But the 
rule does not stale that the authority concerned 
shall itself hold the inquiry. The authority is 
competent under the rule to depute some subor¬ 
dinate officer to hold the inquity. The purpose 
5 ^ to enable a Government servant to 

defend himself when his conduct is the subject 
of a charge which is to be departmentally inves- 
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tigated. And so long as the conditions of the 
rule are followed, there is nothing prejudicial to 
the Government servant in the circumstance that 
the inquiry is held not by the authority itself 
which imposes the punishment but by some sub¬ 
ordinate officer deputed by that authority for the 
purpose. {Beasley, C./. and Cornish, J.) RaJA- 
GOPALA AiYANGAR V. COLLECTOR OF SaLT REVENUE, 

Madras. I.L.R. (1938) Mad. 127=173 I.C. 251 
=10 R.M. 536 (2)=1937 M.W.N. 821=46 L.W 
531=A.I.R. 1937 Mad. 735 = (1937) 2 M.L.J. 
189. 

--S. 96-B— Civil Services Rules, R. 55— 

Wrongful removal—Assessment of damages. 

In assessing damages for wrongful dismissal the 
dismissed servant is not entitled to a sum based 
on what he would have received by way of salary 
and pension if he had been allowed to remain 
in Government service till the age of retirement. 
The likelihood of his obtaining other employ¬ 
ment together with the facts which were proved 
against him in the course of the inquiry and the 
right which the Crown had to dispense with his 
service at will should be taken into accourit. 
Damages for wrongful dismissal cannot include 
■compensation for the manner of dismissal 
or for injured feelings or for the loss 
which the dismissed servant may sustain from 
the fact that dismissal itself makes it more 
difficult for him to obtain fresh employment. 
{Leach, J.) Maurice v. Secretary of State. 
166 I.C. 558=9 R.R. 266 (2)=A.I.R. 1936 Rang. 
478 

--S. 96-B— Classification Rules, R.' 55— Dis¬ 
missal of civil servant—Inquiry not following pro¬ 
cedure in R. SS—Cause of action. . .• 

The word ‘‘subject to the provisions of this 
Act and of Rules made thereunder"* in S. 
must be held to govern the whole section, and 
thus the rules made under the section limit the 
power of the Crown to dismiss at pleasure. A 
civil servant would, therefore, have a cause of 
action against the Secretary of State for India in 
Council if the inquiry leading to his dismissal had 
not followed the procedure laid down in R. 55 of 
the Classification Rules. Where a charge was 
framed against him and he was called on to put 
in a written statement of his defence but he was 
not called upon to state whether he desired to be 
heard in person, though in his covering letter with 
reference to his explanation he distinctly stated 
that he could prove whatever he had stated, there 
was a failure to comply with the provisions of 
R. 55 and to that extent, the dismissal of the civil 
servant was wrongful and he had a cause of 
action which could be tried in the Civil Court. 
(Bhide and Currie. JJ ) Girdhari Lal v. Secre¬ 
tary of State. 159 I C. 1107=8 R.L. 473—39 
P.L R. 514-A.I.R. 1937 Dah. 226. 

_ S. 96 -B— Effect of—Right to enforce rules 

made thereunder. ^ ^ 

Although by virtue of S. 96-B, a statutory right 

is created between the Crown and the servant, it 

is not to he implied that any provisions in btatute 
23 of 1871, repugnant to the terms of the Statute 
creating such right are repealed or rendered 
inapplicable to such a case. Statute of 1919 does 
not confer right of action to enforce the rules 
made thereunder. {Lord 

V. Secretary of State. 64 I. A. 40—I L.R (1937) 
Mad. 517=65 C.L.J. 211 = 39 Bom.L.R. 688= 
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1937 A L R. 96=166 I.C. 513=18 Pat.L.T. 139= 
1937 A.L.J 220=9 R.P.C. 153=41 C.W.N. 545 
=1937 P.W.N. 161=1937 O.L.R. 53=3 B.R| 
266=1937 A.W.R 126=45 LW. 139=1937 O. 
WN 109=1937 M.W.N. 100=A.I.R. 1937 P.C. 
27=(1937) 1 M.L.J. 515 (P C.). 

_S. Fundamental Rules framed under 

—Power of Crown to dismiss civil servants at 
pleasure—Dismissal in violation of rules—Right 

of redress in Civil Court. 

It is a fundamental principle, based on public 
policy, that the Crown should have the unfettered 
discretion to remove a public servant at pleasur^ 
and even a contract to engage him for a fixed 
term, if there be no statute law authorising it, 
would not be available to him. such a contract 
being void a$ against public policy. This power 
to dismiss at will can only be controlled by a 
statute but cannot be abridged or controlled by 
rules or regulations of service, even if those rules 
or regulations are framed under powers given by 
a statute. Consequently, the dismissal or dis¬ 
charge of a civil servant in violation of the 
Fundamental Rules framed under S. 96-B of the 
Government of India Act. 1919, would not entitle 
him to an appeal to the Civil Court but would 
leave him to appeal only to the administrative 
authorities. (Mitter and Sen, JJ.) Secretary of 
State FOR India v. Surendra Nath. I L K. (193^) 
ICal. 46=180 I.C. 918=11 R.C. 758=42 C.W. 
N. 1186=68 C.L.J. 320=A.I.R. 1938 Cal. 759 

S. 96-B— Fundamental Rules. Part 111, 


54 —Re-instatement—Civil servant placed on 
suspension and then discharged with payment of 
one fnonth*s pay in lieu of notice—Such payment, 
if amounts to re-instatement. 

Where a civil servant was placed on suspen¬ 
sion till a criminal case against him was finally 
decided and on his conviction by the Magistrate 
was dismissed from service but on his acquittal 
in appeal, the order of dismissal was cancelled 
and he was discharged from service, a month s 
pay being given in lieu of notice, the said 
merit does not amount to re-instatement and he 
cannot, therefore, under R* 54, Part. Ill of the 
Fundamental Rules, claim full pay for the whole 
period of suspension. {Mitter and Sen, JJ.) 
Secretary of State for India v. Surendra Nath. 
I.L.R. (1939) 1 Cal. 46=180 1;^- 918=11 R C. 
758=42 C.W.N. 1186=68 C.L.J. 320=A.I.R. 
1938 Cal. 759. 

_S. 96-B— Government servant granted 

invalid pension by competent authority—Right of 

successor to remove him from office. 

In a case in which after Government officials, 
duly competent and duly authorised in^ that 
behalf, have arrived honestly at one decision, 
their successors in office after the decision has 
been acted upon and is in effective operation, 
cannot purport to enter upon a reconsideration 
of the matter and to arrive at another and totally 
different decision. Where a Sub;Inspector of 
Police was granted an invalid pension by a com¬ 
petent authority and thus duly ceased to be in 
service, and the officer succeeding the authority, 
which had granted the pension, reconsidered the 
matter and ordered his removal from the service. 

Held, that the servant had suffered a wrong 
and therefore had every right to complain of the 
stoppage of pension as a breach of rules relating 
to pensions {Lord Roche.) Rangachari v. 
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Secretary of' State. 64 I.A. 40=I.L.R. (1937) 
Mad. 517=18 Pat.L.T. 139=65 C-L.T. 211=39 
Bom.L.R. 688=1937 A.L.R. 96=1937 A.L.J. 

153=41 C W N. 545=1937 
P.W.N. 161=1937 O.L.R. 53=3 B.R. 266=166 
L(:^513=1937 A.W.R. 126=45 L.W. 139=1937 

O. W.N. 109=1937 M.W.N. 100=A.I.R. 1937 

P. C. 27=(1937) 1 M.LJ. 5l5 (P.C.). 

- S. 96-B— Proviso as to dismissal—Force 

of. 

c ?6pulation or proviso as to dismissal in 
b. 96-B is itself of statutory force and stands on 
^ quite other than any matters of rule 

\shich are of infinite variety and can be changed 

to time. This statutory safeguard 
should be observed with the utmost care and a 
deprivation of pension based upon a dismissal 
purporting to be made by an official, who is pro¬ 
hibited by statute from making it, rests upon an 
Illegal and improper foundation. {Lord Roche.) 
Kangachahi V. Secretary of State. 64 I A 40= 

Mad. 517=65 C.L.J. 211=39 
A.L.R. 96=18 Pat.L.T. 
^ 220=9 R.P.C. 153=41 C.W.N. 

161 = 1937 O.L.R. 53=3 B.R. 
266=166 1.0.513=1937 A W.R. 126=45 LW 

O.W.N. 109=1937 M.W.N. 100= 
27= (1937) 1 M.L.J. 515 

\,jr . 


S. 96-B— Right of Crown in India to dis’ 
miss its servant. 

The right of the Crown in India to dismiss its 
servant is absolute unless there is some provision 
in the Act or of the rules made thereunder, 
which limits it. There is nothing in the Act itself 
which limits the right, but rules have been made 
under the powers conferred by the Act. and 
formalities have to be complied with 
before the Crown can lawfully remove a person 

A.I.R. 1934 Rang. 381 ; 
A.I.R. 1936 Bom 19 and A.I.R. 1936 Kang. 207. 
Kei. on. {Leach, /.) Maurice v. Secretary of 

^ (2)=a.i.r. 


S. 96-B‘^Rules made under^Suit by civil 

jervun/ for wrongful dismissal against Secretary 
of Siate^Maintatnability. ^ 

• ^ niatter of construction, nothing 

m b. yo-B, Government of India Act. 1919, to 
relax the overriding pleasure of the Crown 
Which, on the contrary it expressly re-affirms—to 
*fu ®®*'\^ots and there is no inconsistency 

benefit^h^® thereunder and the 

ki ^ servant of the Crown on the 

dismic«*^V Majesty’s overriding right to 

To^ut th^J'r^'^^y^^" hand, 

under shortly, the rules made 

devised he regulations, 

which benefit of the civil servant but to 

merelv privity, prescribing 

the Crown j ^^hinery by which the pleasure of 
Governm?;, i'seU and the Local 

ru°ermrde S- 96-B and the 

upon a civil do not therefore confer 

notLssilcl^K^'^v^the right hitherto 
Counts for wro^ bringing an action in the 

I2 RaL 8 Rang. 215 and 

I^v AI^r^’ Kang. 478 

c7‘51, Foil. {Roberts, 
CJ.,Dunkley and Braund, JJ.) Secretary of 
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*^57 Rang.L.R, 35=168 I.C. 
272=9 R.R. 348=A.I.R. 1937 Rang. 89 (S.B.). 

—— S, 96-B Servant of Crown — Dismissal^ 
Right to sue for damages for wrongful dismissal 

Refusal by C^own to employ person accepting 

offer of employment—Actionability^Contract to 
the contrary—Effect of. 

A servant of the (Trown in India holds his 
appointment at the pleasure of the Crown and is 
liable to dismissal at the will and pleasure of the 
Crown, notwithstanding a contract to the con¬ 
trary, unless the Crown has deprived itself of its 
prerogative in some way expressly recognised by 
law, nor can an action for wrongful dismissal be 
entertained even though a special contract be 
proved. A refusal to employ a person to whom 
enmloymcnt has been oflfered does not stand on a 
different footing, because the power to dismiss 
an emplojee at pleasure involves the power to 
refuse to employ a person accepting an offer of 
employment. {Broomfield and Wassoodew, JJ.) 
Krishna.ti Nilkant v. Secretary of State. ’ 172 

^ ^ 279=39 Bom.L.R. 807=A.I.R. 
1937 Bom. 449. 

—;—S. 96.B—Servants of Crozvn—Right of 
action. 

c ‘subject to the rules’ appearing in 

b. 96-B, of Government of India Act, are not 
superfluous and ineffective. The section contains 
a statutory and solemn assurance that the tenure 
of office held by servants of the Crown though at 

will not be subject to capricious or 
arbitrary action but will be regulated by rule. 
The provisions for appeal in the rules are made 
pursuant to the principle so laid down. Redress 
therefore in such cases is not obtainable from 
the Courts by action. It is so even where there 
has been serious and complete failure to adhere 
to important and fundamental rules, as for 
instance in the case of a person who has been 
dismissed from service without any investigation 
into the charge as per R. 14 under S. 96-B. The 
remedy of the person aggrieved does not lie by a 
suit in Court but by way of appeal of official 
Kind. (Lord Roche.) Venkata Kaoz;. Secretary 

2c '*'5' ^ ^ 55=I.L R. (1937) Mad. 532= 

65C L.J. 231=39 Bom.L.R. 699=1937 A LR 
91=18 Pat.L.T. 132=1937 A L.J. 213=9 R P C 
148(2)=41 C.W.N. 554=1937 P.W.N. 150= 
1937 O.LR. 49=3 B.R. 241=166 I.C. 516= 
1937 A.W.R 132=45 L.W. 146=1937 OWN 

103=A.I.R. 1937 P.C. 3i= 
(1937) 1 M.L.J. 529 (P.C.). 


-Ss. 96-B, 32 (2) and 131— Wrongful dis- 
tnxssal of cxvtl servant^Siiit for dciynages against 
Secretary of State —A/at«/oma6i7i/y— Civil Ser~ 
vices {Classification, Control and Appeal) Rules 
—Breach of—Proper remedy. 

S. 96-B of the Government of India Act, 1919, 
lays down in express terms that every person in 
the Civil Service of the Crown holds office dur¬ 
ing His Majesty’s pleasure. This statutory pre¬ 
rogative of the Crown cannot be taken away by 
any rules made by the Secretary of State. The 
made by him under S. 96-B of the Act, vis.y 
Services (Classification, Control and 
APP^I) Rules, are merely rules for the guidance 
T of the Government of India and of 

1 -ocal Governments in the conduct of official or 
departmental inquiries against officers found 
to be at fault in the discharge of their 
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duties. They can be altered from time to 
time by the Secretary of State for India 
whenever he thinks fit to do so. They cannot, 
therefore, be said to be part 

tween the public servant and the Crown. The 
remedy for any breach of these rules lies in an 
^inoeal by the aggrieved public servant to the 
SteUciafsuperiorof the officer who has 
passed the alleged illegal order of dismissal or 

?emoval, but it can furnish no cause of action for 
damages against the Crown or the Secretary of 

State who in this matter represents the Crown. 

Cal 44 12 Rang. 5o6 and 159 I.C. IIU/. Uiss. 

{Nanaviitty and i, 

T At « Secretary OF State. 12 Luck. 657—165 
Vr R 34 - 9 RO 242=1936 O.L.R. 681=1936 

OW N.Ti 40=A.I.R. 1937 Oudh 209. 

__.S. 96-B^lVrotigful dismissal of civil ser- 

^ant—Sttit for damages — Court, if can consider 
aroiinds of dismissal. 

^ In assessing damages in a case where it is not 
the dismissal itself of the civil servant which is 
wrongful but the manner of the enquiry leading 
to the dismissal the Court is compelled to consi¬ 
der whether there were good grounds for the 

actual dismissal. (Bhtde and Currie //.) 
GlRDHARt LALt;. SECRETARY OF StAJTE. 159 I C 
1107=8 R.L. 473=39 P.L.R. 514—A.I.R. 1937 

^l^' 96 -B—9er7;aMf.y of Crown—Illegal dis- 
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Income-tax is revenue and proceedings taken 
or acts done in the collection thereof cannot be 
questioned in the High Court in view of S. 106 
(2) of the Government of India Act and an appli¬ 
cation for a writ of certiorari is therefore un¬ 
sustainable. iVenkataramana Rao, J.) Thyaca- 
RAJA ChF.TTIAR V. COLLECTOR OF MaDURA. 59 
Mad. 702=163 I.C. 60=8 R.M 1080=1936 M. 
W N 55=43 L.W. 396=A.I.R. 1936 Mad. 398= 
70'M.L.J. 343. 

S. 106 (2)— Construction—"Matter con- 


missal-Cause of aclion-Mere declaration by 

Civil Court—If justified. .... . * 

A servant of the Crown who is dismissed from 
se^ice has no cause of action against the Crown, 
Although the dismissal is by an authority sub¬ 
ordinate to the one who appointed 
therefore, made in contravention of the very 
terms of the Government of India Act. A m^e 
declaration by the Civil Court that ‘he dismissal 
is illegal and that the servant fit to be rein 
stated to his post will not serve any useful pur- 

oose. Because he was illegally dismissed, it 
does not necessarily follow that he was a go 
officer or that he mieht not have been legally dis 
missed and justifiably dismissed on proper 
grounds and after a proper enquiry. 

J'l Province OF Bengal v. Bhupendra Kumar 

Roy 44 C.W.N. 79=7l C.L.J. 95 

__1-Ss 106and80-A {A)—Jurisdiction of High 
Court—Curtailment of—Powers of Provincial 

^ XheT”r>s^iction, powers and authority of the 
High Court as conferred by S. 106 of the Gov- 
^nment of India Act. 1915—1919. can be affected 
either by His Majesty by further Deltas Patent 
or by the Indian Legislature. The Provincial 
Legislature even with previous sanction of the 
Governor-General cannot by reason of S. 80 .M4) 
of Act affect, curtail or extend the Jurisdic¬ 
tion and powers of the High Court, and if it 
passes such a piece 

4 ,ltrn 7 ,ires (Derbyshire, C. J , Lojj i^yiiuanis, 

BarUeZNasint Ali and Mitter JJA NaRSTNc„eAS 

Tansukdas ti. CHor.EMULiL. I LR (19^) 2 c^. 

cVn, 

43S J 

Failure to pay income-tax—Order for arrest 
Jurisdiction of High Court to issue writ of certio¬ 
rari. 


cerning the revenue"—Meaning of—Stamp duty 
payable in document—Question as to—Jurisdic¬ 
tion of High Court to entertain suit. 

The expression ‘ the revenue in b. lUo (2) oi 
the Government of India Act does apply to the 
stamp duty payable under the Indian Stamp Act 
and such stamp duty does fall within the terms of 
the section. Where the contention is that the 
stamp authorities are not entitled to charge any 
particular stamp duty, it must be a “Matter con¬ 
cerning the revenue” within the meaning ot 
S. 106 (2), an 1 any act ordered to be done in the 
collection of the revenue would likewise be a 
matter concerning the revenue An act done by 
the revenue authorities for the purpose of col¬ 
lecting the revenue which they consider to be 
properly leviable in accordance with law is an act 
done in accordance with law and can never give 
rise to any cause of action against the officers ot 
the Secretary of State. The High Court has no 
jurisdiction to entertain a suit such a matter 
by reason of the bar imposed by S- 106 ( 2 ), and 
the public have no remedy against what may turn 
out to be a wrong and arbitrary decision of the 
stamp authorities with regard to the pa>ment of 
duty chargeable in respect of any particular docu¬ 
ment, save and except the somewhat doubtful 
remedy provided by S. 56 of the Stamp Act. 
{Rangnekar, J.) Dewarkhand ’ 

V. Secretary of State. I L.R I 
=182 I.C. 835=12 R.B. 37=2 Fed.L J. (P. II) 
60=41 Bom.L R. 297=A.I.R. 1939 Bom. 215. 


_S. 106 (2)—Construction—Matter concern¬ 
ing revenue—Assessment of duty by customs 

under Sea Customs Act. . 

A bill of entry relating to a consignment ot 
goods did not declare certain goods and also 
wrongly described certain other goods. The 
Customs Authorities reassessed them for duty by 
theadditionof SOpercent. oneach item of the 
value declared and also imposed a penalty, ihe 
letter to the importer stated that “the duty short- 
levied must be paid.” The final order of the 
Collector of customs referred to the penalty and 
also to the “payment of correct duty apessed 
under S. 87 of the Sea Customs Act. The im¬ 
porter applied to the High Court under b. 45 of 
the Specific Relief Act for an order upon the 
(Customs Authorities to proceed under b. o2 oi 

the Sea Customs Act. , , _ 

Held, that what was done by the Customs 

Authorities was not outside “revenue or collec¬ 
tion of revenue and that to interfere in the mat¬ 
ter would be to exercise jurisdiction in a matter 

concerning revenue. X^”*^^** 2 

Lang V. Collector OP Customs, ,Lq 

Cal. 541=189 I.C. 556=13 R.C. 77 =A.I.R. 1940 
Cal. 174. 
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S. 106 ( 2 )—"Have not and may not exer- 
cxse any original jurisdiction'^^Meaning and 
effect of. 

“original jurisdiction*’ in 
b. 106 (2), Government of India Act. need not be 
wnfined to ordinary original civil jurisdiction. 
The words “have not” and “may not” in the sec¬ 
tion are declaratory and^ prospective and would 
aptly comprise also the jurisdiction vested in the 
Court at the commencement of the Act, apart 
from the jurisdiction vested by the Letters 
Patent. {Venkataramana Rao,J.) Thyagaraja 
Chettiar V. Collector of Madura 59 Mad 702 
= 163 I C. 60=8 R.M. 1080=1936 M.W.N. 55= 
43 L W. 396=A.I.R. 1936 Mad. 398=70 M.L.J. 
343 « 


-S. 106 {2)—~ScoPe—"Any matter concern^ 

ing the revenue"—Payment of higher customs 
duty under protest—Appeal Central Board of 
Reyenne-Dismissal—Suit on Original Side of 
High Court to declare levy illegal and for refund 

—‘Mamtatnability—Jurisdiction of High Court- 

Sea Customs Act, Ss. 188 and 191. 

After the arrival of certain shipments of goods 
and after the importer had presented bills of 
^try and accepted the valuation fixed by the 
Customs Authonnes, the duty on the goods was 
increased, and consequently a higher amount of 

duty was demanded by the Customs Authorities 

from the importer than would have been payable 
prior to that date. The importer paid the in¬ 
creased amount of duty under protest, claiming 
that he was liable only to pay the lower duty in 

view of the delay which occurred in the matter 

of valuation of the goods, and then appealed to 
the Central Board of Revenue under S. 188 of the 
Sea Customs Act. The Board dismissed the 
^Peal. The importer then filed a suit on the 
Original Side of the High Court against the 
Secretary of State represented by the Collector 

r?declaration that the order 
of the Central Board of Revenue was contrary to 
law, u//ra vires and against the Sea Customs Act, 
/j the excess duty, 

r/e/a, ( 1 ) that the matter was entirely one of 

therefore barred 
i'?’i tiT Government of India Act. 

barred under Ss. 188 
K A Sea Customs Act, the remedy 
pven by the Act under Ss. 188 and 191 amounted 

iurisdictioaof the Courts. 
Sihn^f/ provided, the remedy and the 

decide disputes under the Act. 

OF * Co. V . Secretary 

ssaxo.'iiiv.r.s'' "■ 

Competency—Jurisdiction of High Court—If 

^0‘^ernment of IndiaAct- 

Pro ceedings commenced before new Act—Effect 

un^er original jurisdiction 

tHbrnal ffnm ^ is not different 

jurisdiction exercising appellate 

under the indicia! tribunal 

late subject to the appel- 

of the Court under S 107 

or the Government of India Act of 1919 An 

vifab i bv^^h^T?•^ therefore re- 

visable by the High Court under S. 107 of the 
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Government of India Act. The fact that S. 107 
has been repealed by the new Act of 1935 is no bar 
to the revision application, when it arises in pro- 

ceedmgs initiated before the new Act. The 

effect of the repeal is not to destroy or take away 

the jurisdiction, which existed at the time when 

proceedings were initiated. iPandrang Row, J.) 

Abdulla z/. Thanca Koya. 182 I.C. 608=12 R 

-—S. 107—Collector’s order refusing to make 
reference to Court under S. 18, Land Acquisition 
Act—Revision—Jurisdiction of High Court. See 
Land Acquisition Act. S. 18. A.I.R. 1937 Nag, 

1a* 


S. 107- High Court’s powers under—When 
to be exercised—Obvious case of wrong or illc- 
gal conviction Applicant failing to appeal— 
Application in revision not entertainable—Power 
to interfere. 5*ee CR.P. Code. S. 439 (5). 39 
Bom. L.R. 82=A.I.R 1937 Bom. 153. 

197—Order declining to re-issue inter- 
rogatorgs—Revision, C. P. Code, O. 11, R. 

1. A.I.R. 1937 Lah. 28. 

---S. Petition wilder—Locus standi of 

Bar Association to Present—Inquiry wilder .9. 36, 
Legal Practitioners' Act. 

In an inquiry under S. 36 (1), Legal Practi¬ 
tioners Act, the District Judge found that the 
persons against whom the inquiry was instituted 
were not touts The District Bar Association on 
whose resolution the inquiry was started made a 

J^igh Court against the order of 
District Judge. An objection was raised on 
behalf of the respondents that the Association 
had no right to present the application. 

Held, Xhzt under S. l()7;j Government of India 
Act, It was open to the High Court to take cogni¬ 
zance of the proceedings on information supplied 
by any person. 

Held, further, that though the Association was 
not entitled to appear before the High Court as of 

right it was within the power of the High Court 
to allow the Association to place the proper mate¬ 
rial before the High Court to enable it to do 
justice. (Jai Lai, J.) District Bar Association, 
Hoshtarpurv Ram Singh. 165 I C. 963=9 R L. 
3^=1936 Cr.C. 377=39 P.L R. 62=38 Cr.L.J. 
19=A.I.R 1936 Lah. 382. 


S. 107 —Powers of High Court. 


^ In rare causes, in order to do substantial jus¬ 
tice between the parties, the High Court while 

powers of superintendence under 
b. 107, Government of India Act, can interfere in 
matters which are not merely administrative but 
judicial. A.I.R. 1933 Lah. 259. Foil. (Agha 
Haidar J.) Preman Shah v. Benarsi Das. 161 

}S‘ P L.R. 438=8 R.L. 777=A.I.R. 

1936 Lah. 141. 

“ S. 107 —Revision — Decree of Munsiff's 
Court til Agency tract—Revision to High Court — 

Competency—Letters Patent {Madras), C/. 16— 
Agency Rules. 

The High Court has jurisdiction to entertain a 
petition under S. 107 of the (^vernment 
of India Act and Ch 16 of the Letter's Patent 
gainst a decree passed by a District MunsifTs 
Court m an Agency tract. There is nothing in 
the Agency Rules inconsistent with the powers of 
^permtcndence possessed by the High Court. A 
Lhstrict Munsiff*s Court in an Agency tract is a 
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Civil Court subject to the appellate jurisdiction 1 
of the High Court. {Pandrang Roiv, \\ adsworlh 
td Venklt,.ra,nana Rao JJ.) VenJC'; ^ 

Mahadevu Sanyast. 59 Mad. ^56—161 rC- 3^ 

=8 R.M. 816=43 L W. 237=1936 M.W.N Sl— 
A.I.R. 1936 Mad. 187=70 

_S. 107— Scope—Powers of High Court 

under—Sentence under Bengal 
Terrorist Outrages Act—Revisxonhy High Court 
— Competency—Act XXIV 0/ 1932. in? of 

The High Court has no power under b. ot 
the Government of India Act to interfere with 

and revise and thereby reduce or * 

sentence passed by a special Magistrate under tli^e 
Bengal Suppression of Terrorist Qntr^Sts Act 
of 1932 S. 5 of the Bengal Suppression of Terro 
rist Outrages (Supplementary) Act 
1932) bars any appeal or revision from sucn a 
sentence. {Cunliffe and Henderson, 

Mohan Roy v. Emperor. 63 p W 

I.C 798=37 Cr.L.J. 1025=9 R.C. 282—40 C.W. 

107—Scope and effect— Bihar Money- 
Lenders’Act. S. 16-If void as repugnant to O. 
21. K.66. C. P. Code (Patna amendment). 

Bihar Money-Lenders Act, S. 16. 19 Fat.i-.i. 

760 

_!_S 108—Scope— If takes away jurisdiction 

of single Judge of High Court issue writ of 
habeas corpus—Modror Hig/i Court Rules {Ap 

peltate Side), R. 2 {^)—If ultra vires. 

The jurisdiction and the duty as regards appli 
cations'^ for a writ of habeas corpus are 
generis and do not fall within the {''amework of 
S. 108 of the Government of India Act or au^ ru 
framed thereunder. The individual 
and the individual duty of each J". 

matter are not affected by any statutory proyisio 
or rule. Rule 2 (a) of the ^^adras High Court 
Appellate Side Rules is therefore H//ra ^»^dic- 
its effect is to take away the individual jurisd 

tion which each Judge has in this 

prevent the performance of his /rlYssue 

determine on the merits any application lo^sue 

of a writ of habeas corpus made to him- 
rang Row, J.) Crown Prosecutor, H , -r m‘ 
Mammen Mappillai. 179 I C 917=11 R.M- 
£-34—40 Cr L 1.297=1938 M.W.N. 1161—A.i. 
R 1939 Mad. 115=(1939) 2 M.L.J. 135 (N.). 

_S 108 il)—High Court Rules relating to 

constitution of Benches—Amendment pending 

appeal—Retrospective operation. 

Where the valuation of an appeal was Rs. 1,2UU 
and at the time when it was filed it ' 

ble bv two judges under the rul^ made by the 
High Court under S. 108 (1) of the 
India Act, but subsequently by amendrnent of the 
rules the pecuniary jurisdiction of a single Judge 
had been raised up to Rs. 2.UUU. 

Held, that the rules of the High 
exclusively for regulating the 
Court as regards the constitution of 

the app^ellant had no vested r.gh._^. su^h_^a 

Tthe ruks the constitution of the Benches 
was altered the appeal still lay to the High Court, 
tteTppellant"c\uld not claim that th appeal 
must be heard by a Bench as constituted ri^tore 
the rule was amended, and that ’ 

therefore, cognUable by j) 

High Court. {Sulaiman, CJ- and Allsop, J.) 
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Har Prasad V. Bool Chand. I.L R. (1937) All. 
191=166 I. C. 615 (1) = 9 R.A. 426 (1)=1937 A. 

L R 63=1936 A.W.R. 975 (1) = 1936 A.L J. 1046 
=A.I.R. 1937 All. 19. 

- Interpretation of — Principles— 

Duty of Court. 

The constitution IS not to be construed in any 
narrow or pedantic sense, and the Court will have 
regard to the fact that the subject-matter of the 
interpretation is a constitution—a mechanism 
: under which laws are to be made and not a mere 
Act which declares what the law shall be. 
{Gwyer,CJ; Sulaiman and Jayakar, JJ.) C P. 
AND Blrar Sales of Motor Spirit and Lubricants 
Taxation Act, 1938. In the matter of I.L.R. 
(1939) Kar,(FC.) 6=1939 F.C R. 18=180 I.C. 
161 = 11 R.F C. 1=2 F.L.J. 6=20 Pat.L T. 197= 
1939 O.L.R. 144=5 B.R. 405 (2)=43 C.W.N. 
(F C R.) 1=1939 P.W N. 453=49 L.W. 36=1939 
M.W.N. 25=A.I.R. 1939 F.C. 1=(1939) 1 M. 
L.J. (Supp.) 1. 

_ Interpretation of—White paper and Report 

of Joint Select Committee—Prior Legislative 
Practice—Reference to—If justified. 

Gwyer, C.J. and Jayakar, J. {Sulaiman, J., doubt- 
)—The proposals for Indian Constitutional 
Reforms known as the White paper and Report of 
the Joint Select Committee thereon are historical 
facts and their relation to the constitution Act is 
a matter of common knowledge to which the 
Court is entitled to refer. , , , 

Gwyer, C.J.and Sulaiman, J. (Jayakar, J., doubt- 
)_Xhe Legislative practice in India preceding 
the constitution Act may be looked into, for 
Parliament must surely be presumed to have that 
in mind, and unless the context otherwise clearly 
requires not to have conferred a legislative power 
in a sense not understood by those to whom the 
Act was to apply. (Gwyer, C.J.. Sulaiman and 
Jayakar, JJ.) C P- and Berar Sales of Motor 
Spirit and Lubricants Taxation Act, 1938. In 
the matter of. I L R. (1939) Kar. (F.C ) 6=1939 
F.C.R 18=180 I.C. 161 = 11 R.F C. 1=2 F.L.J. 6 
=20 Pat.L.T 197=1939 O.L.R. 144=5 B R. 405 
(2)=43 C.W.N. (F.C.R ) 1=1939 P.W.N. 453= 
49 LW. 36=1939 M.W.N. 25=A.I.R. 1939 
(F.C.) 1 = (1939) 1 M.L.J. (Supp.) 1. 

-S. 45-A— Devolution rules — Scope and 

6 ff 6Ct • 

P&T Lort Williams, J. —S. 45-A of the Govern¬ 
ment of India Act does not declare that the devo¬ 
lution rules made under it are part of the Act. If 
any of them are inconsistent with the sections, the 

latter must prevail. . . , 

Per Mitier, J. —As the devolution rules framed 
under S. 4S-A of the Government of India Act 
have to be made under the procedure prescribed 
in S 129-A, they become part of the statute. If 
they and the statute are in conflict, the governing 
intention of the Legislature must/>n»«o/an> be 
taken to be that expressed in the statute and not 
in the rules framed under it, and the latter will 
have to be rejected on the ground of repugnancy. 
(Derbyshire. C.J., I.ort Williams, Bartley. Nasxm 
Ali and Hitter, JJ.) Narasinghdas v. Tansuk- 
dast/.Chocemull. I.L.R (1939) 2 Cal. 93=183 
I C 113=12 R.C. 129=2 F.L.J. (P. II) 71=69 C. 
L.J 458=43 C.W.N. 613=A.I.R. 1939 Cal. 435 
(S.B.). 

_S Ministers—If subordinate officers to 

Governor. 
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TThe rninisters of a province are not subordinate 
officers to the Governor within the meaning of 
S. 49 of the Government of India Act. (Derby^ 
shire ^ C.J., Nasim Ali and Ran, //.) Emperor v, 
Hemendra pROSAD. I.L.R. (1939) 2 Cal 411 = 

183 I.C. 349=12 R.C. 153=2 F L.J. (P H) 55 
=40 Cr.L.J. 782=69 C L J. 599=43 C W N 950 
=A.I.R. 1939 Cal 529 (S B.). 

“i Prosecution for sedi^ 

iiOft^Sanction under S. 196, Cr. P. Code—Powers 

of Governor-Duty to consult Ministers before 
according sanction—Failure to consult—Legality 

—If can be challenged in Court of laiv. 

There is nothing in the Government of India 
Act of 1935 which imposes a legal obligation upon 
the Governor of a Province to consult hi*; minis¬ 
ters before sanctioning under S. 196. Cr P. Code 
a prosecution for an offence under S. 124-A, I. p! 
Code. There is no provision in the Act which re¬ 
quires the Governor to consult his ministers be¬ 
fore performing executive acts. The instrument 

of instructions implies that he should consult his 
ministers, but he is not legally required to do so. 

c lol sanction for prosecution under 

ivo, Gr. P. Gode, the Governor is certainly not 
required to exercise his individual judgment: but 
that does not mean that in exercising his indivi¬ 
dual judgment he is acting unlawfully and that 

his action can be called in question in a Court of 

Batliwala V. Emperor. 
M.W N. 529=48 L.W. 170=177 I.C 747= 

M L ^^8=U938) 2 

of—Order under 
b. Madras District Municipalities Act—Power 
of Governor to issue—Governor and Provincial ; 
Government ^Differentiation. See Government 
OF India Act, S. 306. 50 L.W. 538. 

—Ss.lOO and 107 —Scope and effect of — 

vires 

the powers of the Provincial Legislature as re- 

f Instruments Act, Usurious 

Loans Act or the Hindu Law of debts—Assent of 

Governor-General—Effect of. ^ ^ 

Though in one aspect and for one purpose a 
subject may be within the powers of the Federal 
Parliament, in another aspect and for another 
purpose It may fall within the powers of a Pro- 

vincial Legislature. The Madras Agriculturists’ 
Keliet Act IS one which relates to ^'agriculture'’ a 
subject reserved for the Provincial Legislature, 

of Schedule VII of the Govern¬ 
ment of India Act. The Act relates to monev-lend- 

‘ 5 ”'^ "money-lending ‘ also is a 

ifof LisfTT®f‘‘Q°u" Leg.slature, item 

nedirto Instruments are concer- 

rnHr.^‘ ^ ^ I'ability where the maker or 

endorser IS an agriculturist. The Act being in 

Legu1ature"’th“f !'’«,PO''ers of the Madras 

Legislature, the fact that in particular cases it 
may operate to reduce liability onconiracts evf- 
v^r?'^ negotiable in«;truments cannot affect its 

n urt/hv 7 h. iT discretion given to 

it^validjL ^ Loans Act cannot affect 

thVArt the matters dealt with under 

relates to‘W 
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raent of India Act, and the Act having been re¬ 
served for consideration of the Governor- 
Genial and received his assent under S. 107 of 
e Government of India Act, its provisions must 
prevail in the province unless and until the 
Federal Legislature thinks fit to legislate in 
respect of the same matter. The Provincial 

legislate with re¬ 
gard to contract and no exception is made in 

Thl^ic entered into by Hindus. 

There IS no Federal” or “existing Indian law” 

which stands in the way, and even if there were, 
the sanction of the Governor-General under S. 107 
(^) of the Government of India Act would 
remove it. The manager of a joint Hindu family 
IS m the position of an agent and the Provincial 
Legislature has power to legislate, under the con- 
Legislative List, with regard to contracts. 
The .Madras Agriculturists’ Relief Act is there¬ 
fore m/rj vires the powers of the Provincial 
Legislature, and not ultra vires on the ground 

if repugnant to the provisions 

of the Negotiable Instruments Act, the Usurious 

(Leach, CL, Wadsworth and Krishnaswami 
Apangar, JJ.) Nacaratnam v. Seshayya (The 
Madras Agriculturists’ Act. In re ^ I L R 
(1939) Mad. 151=180 I C. 994=1 I R M 760 - 

2 F.L.X 39=1939 M.W.N. 192 (2)=49 L W 2 ^ 
^A^I.R. 1939 Mad. 361=(1939) 1 M.L.J. 272 

——S. lOOandSch. VII. List 1. item 19 and 
List II Item 31—Potyerj 0 / Provincial Legisla- 
ture to legislate as to possession of liquor—Pro¬ 
hibition of possession—Legality. 

Obiter.—K right to legislate as to possession 
ol Intoxicating liquors must necessarily involve a 
right to prohibit possession. The Provincial 

power so to limit possession, pro- 
yided that in so doing it does not encroach upon 

central Govern- 
raents. The Central Legislature is the authority 
to legislate in respect of import and export of 
intoxicants across the sea frontier of Bombay, 
under item 19of List I of the 7th schedule, and 

Legislature under 
Item 31 in list H of the 7th schedule to the Gov- 
vernmentof India Act, 1935. must be exercised 

ThT Pr V®T ' Central Legislature. 

Mwer^fTiT-^ Legislature has therefore no 
t legislau in respect of possession of 

encroach upon the 
froniilr export across the customs 

ProvincialGovern- 
possession is thusaquaii- 

the rLhtTf^H subject to 

m/jMf Government. (Beau- 

Fvrpc’ort?"^’c ^^cissoodew and Sen. //.) 

Emperor^ Saver Manuel Dantes 42 Bom. L. 

R 791=A I.R. 1940 Bom. 307 (F.B.). 

<:rh^A,.i ^^)~^Constrnction—Scope — 

—Scitl n^Ili?^''^^ Lir/ //. Item 48 

of //.^ 'Ae centre and 

Berar C. P. and 

Berar Sales of Motor Spirit and Lubricants 

Taxation Act of m^if ^Itra vires-Tax on 

evciL^^r ***^lo^ spirits and lubricants—If 
e.vcise duty or tax on sale of goods. 

Federal List (List I 
ml) Government of India Act of 

ly^S), and not covered by the Provincial List 
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(List 11 of the said Schedule), then 

cial L«gi:>lature cannot impose thP Pm- 

would be invaUd. If a tax is peered by the Pro 
vincial List and not covered by the Federal List, 

then the validity of tax cannot be 
But if a tax falls within both the Lists, then such 
a tax will be ultra vxres the Provincial ^egisla 

ture by reason of the non-obstante 
S. 100 (1) of the Government of India Act. But 
it is a fundamental assumption that the legisla- 
tivl po wer of the centre and the Provinces could 
not have been intended to be in conflict with one 
another and the Court must therefore read them 
together and interpret or modify the 
which one is expressed by ° ti-al 

other and arrive at a reasonable and practical 
construction of the language of the section so as 
to reconcile the respective powers they contain 

and give effect to all of them. It is only if such 
T Reconciliation should prove impossible 
and only then will the non-obstante n 

S. 100 (1) operate and the Federal power prevail, 
for the clause ought to be regarded as a last 
resort Sec 3 of The C- P. and Beia.r Sales of 
Motor Spirit and Lubrican^ts Taxation Act o^ 

1938 and all the proys.ont ‘hereof levying a Ux 

on the retail sales of motor spirit “hneants 

at the rate of five per cent on the value o such 
is not ultra vires the Legislature of the 
Central Provinces and Berar. It falls under Item 
48 of List II in Sch. VII of the Act as “a tax on 
the sale of goods” and is not covered by Item 

45 in List I If Sch. VII as a -duty 

o L R B R ^05T2)=43 C W. 

N (F C'R ) 1=1939 P.W.N 453=49LW 36= 
?|39 M W N. 25=A.I.R 1939 F. C. 1=(1939) 

1 M.L ^J.^C^Supp.)^!^ (3)_List 1, items 54 and 55 
and list 3, item 42 -LIrban Immovab e 

Tax imoosed by Bombay Finance Act of 

Nalure of tax-Validity-If ultra v,res See 

Bombay Finance Act 0932 as amended in 1939), 

Part VI 42 Bom L.R 10(r.B.). . , 

^ - S 104—United Provinces Kegularisation of 

Remission. Act if falls within residual P'^w®^. 
^ee U. P Rkgularisation Remissions Act. 

1940 A.W.R. (H C.) 208 (F B.). 

c in 7 — Annlicahilitv and scope of. 

AhZd, J.-S. 107 of the Govern- 

men" of^ India Act affects the relations be‘w«n 
+]in federal Legislature and tho Provincial Legis 
liture ivhl e the laws passed by the two Lcgis- 
latmes are among the subjects in the concurrent 

K liarno^ap^LTi-tl r<^u|nancy due to over^ 

. hf«twcpn tho Provincial Lisrt. on 

lapping , Federal and concurrent lists 

on%rothe n jal AM Baipai and Mofiam- 
J JJ'i^ATigA Beoum V . Abdul Maohni 

iMd fsmatl ATig 456=188 I.C. B86 

A 136=3 Ted^b-J. 

m cT" 83=1940 A.D.J. 274=1940 A.W-B- 
/XX n \ onfl—A I R. 1940 All. 272 (P.B.)* 

_!_Is. lOl^nihar Act {IX of 1938), 5. 

* Ae. o aft r P Code, and vot^ as suen. 

^T^"Bihar Act (ix of'l938) la not void 

Q.. D. II—«3 


under S. 107 of the Government of India Act 
of 1935, as being repugnant to S. 38, C.P.Code, 
an existing Indian law. Tbo C.P.Code does 
not by itself apply to suits for rent. The pro¬ 
cedure and regulation of Rent Courts and Reve¬ 
nue Courts are exclusively within the purview 
of the Provincial Legislature, and it is quite 
open to the latter to amend S. 143 of the Bihar 
I'enancy Act which makes tho C.P. Code to somo 
extent applicable to rent suits, aud^ provide new 
procedure for the trial of rent suits. {Khaja 
Mohamed Noor and Chatterji, JJ.) Razur 
Rahman t*. Udit Singh. 18 Pat. 694=6 B.B. 
106=185 I.C. 135=12 R P. 303=1939 P.W. 
iq-. 530=20 Pat.L.T. 492=A.I.R. 1939 Pat. 

570. 

S. 107—Bihar Money-Lenders Act (1939) 

. ^ M Jm A y*v 1 d I 


if repugnant to existing Indian law and so void. 
See Bihar Money-Lenders Act (VII of 1939). 

20 Pat.L.T. 473=A.I.R. 1939 P.C. 74. 

_S. 107— Repugnancy of provincial law to 

existing Indian law—principles of constructi^. 

Per Sulaiman, J.—When the question is whe¬ 
ther a provincial legislation is repugnant to an 
existing Indian law, the onus of showing its re¬ 
pugnancy and the extent to which it is repug¬ 
nant should be on the party attacking its vali¬ 
dity. There ought to be a presumption in favour 
of its validity, and every effort should be made 
to reconcile them and construe both so as to 
avoid their being repugnant to each other; and 
care should be taken to see whether the two do 
not really operate in different fields without en¬ 
croachment. Further, repugnancy must exist 
in fact, and not depend merely on a possibility. 
If tho invalid part of an Act is really separate 
in its operation from the other parts, and the 
rest are not inseverably connected with it, then 
only such part is invalid, unless, of course, tho 
whole object of the Act would be frustrated by 
the partial exclusion. If the subject which is 
beyond the legislative power is perfectly dis¬ 
tinct from that which is within such power, tho 
Act can be ultra vires in the former, while intra 
vires in the latter. A law which is ultra vires 
in part only may thereby become ultra vires in 
whole if the object of the Act cannot at all be 
attained by excluding the bad part. If the 
offending provisions are so interwoven into tho 
scheme of the Act that they arc not severable, 
then the whole Act is invaUd. {Gwyer, C.J., 
Sulaiinan and Varadachariar, JJ.) Shyama- 
kant Lal V . Rambhajan Singh. I.L.R.(1939) 
Kar. (P C.) 165=(1939) F.C.R. 193=12 R- 
P.C. 1=2 F.L.J. 183=43 C.W.N. (F.C.R.) 
193=182 I.C. 161=1939 O.L.R. 399—6 
B R 766=1939 M.W.N. 674=1939 P.W.N- 
533=20 Pat.L.T. 473=71 C.L.J. 369=A.I. 
R. 1939 F.C. 74=(1939) 2 M.L.J. (Supp.) 45, 

- S. 107— Repugnancy — Test. 

If the dominant law has expressly or impliedly 
evinced its intention to cover the whole field, then 
a subordinate law in the same field is repugnant 
and therefore inoperative. Whether and to what 
extent in a given case, the dominant law evinces 
such an intention must necessarily depend on the 
language of the particular law. (Muter and 
Rau, //.) G. P. Stewart v. Brojendra Kishore. 
184 I.C. 689=12 R.C. 271=69 C.L.J. 573—2 
F.L.J. 112=43 C.W.N. 913=A.I.R. 1939 Cal. 

628. 
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. 107 (1)—“Existing Indian Law"—Bi¬ 

har Money-Lenders Act (III of 1938)—If repug¬ 
nant to existing Indian law and void. See Bthar 

Money-Lenders Act, S. 11. 1938 P.W.N. 913 
(F.B.). 

-S. 109 (2)— Assent of Governor — Objec¬ 
tion as to absence of previous sanction under S 
299 (3)—Mai«/auH2fct7i7yr. 

If an Act has received the assent of the Gover¬ 
nor, its validity cannot be thereafter questioned 
on the ground that previous sanction to its intro¬ 
duction as required by sub-S. (3) of S. 299 of the 
Government of India Act was not obtained. 
{Iqbal Ahmad, Bajpai and Mohammad Ismail 
//.) Atiqa Becam V. Abdul Machni Khan 
I.L.R. (1940) All. 455=188 I.C. 586=13 RA 
27=3 Fed.L.J. (H.C.) 83=1940 R.D. 135=1940 
A.L.J. 274=1940 A.W.R. (H.C.) 208=A IR 
1940 An. 272 (F.B.). ^ 

• S. 150— Provision of electric supply _ If 

a purpose of India or part of India. 

Possibly under the Act of 1919 it might have 
been neld that the generation and supply of elec- 
trie current was not one of the purposes of the 
Government of India within the meaning of S. 

“V service such as the provision 

T and Blacker, JJ.) 

L ' Ltd. 7/. Secretary 

OP State. 40 P.L.R. 927=178 IC 390—11 R 
L. 449=A.LR. 1938 Lah. 585. 

n A.- aqainst Secretary of State— 

£ejrri/»Ho« of defendant as ^'Government, Pun- 

Commissio»er"~If 
affects institution of suit. ^ 

against the Secretary of 
^tate, the description of the defendant as “Go- 

miss"oner”^d“''^^’* Province through Deputy Com- 

rhe"wo"rdl ‘^■I^ovSce'”.’^ Tl^'" addTtion o? 

Manomed, /.) Mahomed Shafi v Sialkot 
MuKicn.AL.TV. 42 P.L.R. 550=AT.R.^’"l945 

°f respond- 

XT ^ j dismissal of appeal 

of Indl^Alr. of the Government 

the Secretary of lodged against 

tary of State for t and not against the Secre- 

addition of the wordl'^'f" the mere 

not justify the • for India in Council" does 

worit cUd the appeal, as at the 

tion of the resnoL^. a misdescrip- 

Samunder Kha'n ^ ■'•) 

India. 183 I.C 59-i? oV State for 
^A.LR . 1939 Lah 298. * 

WhePe in^a cf,?* - 

the latter is wronulv^H ^^^^'^tary of State. 

State for India “Secretary of 

description which can hi* a’ ^ 

omitting the word^^fo 

i>. 179 (2)~Onginal suit pending at eom- 


mencement of Act—Appeal-Province, if can be 
impleaded as respondent. . 

An appeal is merely a continuation of the pro- 
ceedmgs within the meaning of Sub-S. (2) of S. 
179. Hence, if the original suit was pending at 
the commencement of Act of 1935, the Province 
cannot be impleaded as a respondent in appeal 
and the only respondent is therefore the Secretary 

Q Sub-S. (2) of 

b. 179. {Dahp Singh and Blacker, JJ.) Lahore 

Electric Supply Co., Ltd. v. Secretary of State. 
40 P.L.R. 927=178 I.C. 390=11 R.L. 449-A 
I.R. 1938 Lah. 585. 


--—S. 204— 'Legal righf—Meaning of—Suit 

for declaration that S. 106 (c) of Cantonments 

frvires—/Mn7diV/m« of Federal Court. 
I he United Provinces instituted in the Federal 
Court s suit against the Central Government re¬ 
presented by the Governor-General in (Council for 
a dedaration thM S. 106 (c) of the Cantonments 
Act (II of 1924) was ultra vires the then Indian 
Legislature that all fines imposed and realised by 
Criminal Courts for offences committed within 
the cantonment areas should be credited to the 
provincial revenues and that the plaintiffs were 
entitled to recover and adjust all such sums 

wrongly credited to the cantonment funds since 
1924. 

//Wd, that the dispute with regard to the vali¬ 
dity of S. 106 (f) of the Cantonments Act involv¬ 
ed a question on which the existence of a legal 
right depended, within the meaning of S. 204 (I) 
of the Government of India Act, 1935, notwith¬ 
standing the fact that before the Act of 1935 the 
provinces could not have sued the Central Go¬ 
vernment m any Court of law, and the Federal 

Court had therefore jurisdiction to entertain the 
suit. 

■ /—The term ‘legal right' u.sed 

m j>. 204 obviously means right recognised by law 
and capable of being enforced by the power of 
a State, but not necessarily in a Court of law. 

It IS a right of a party recognised and protected 
by a rule of law. the violation of which would 
be a legal wrong done to liis interest and respect 

even though no action 
may actually he. The mere fact that under the 
previous Act the Provincial Governments were 
subordinate administrations under the control of 
L r.™ Government and could only have made 
a representation to the Governor-General in Coiin- 

r would not be suffi- 

cient in itself for holding that the former could 

not possibly possess any ‘legal rights’ at all against 

rnnf^rrii^ Goveniment, even in respect of rights 
rtr fk ^Pon them by the provisions of the Act 

? thereunder. If a ‘legal right' 

lould* K** ^ the new Act 

ri<yLf^ * 1 ^^ »napplicable merely because the 
right related to an earlier period. (Gwyer CJ 

ProTnck‘‘«'t^“ United 

TOMNCK V The Governor-General in Council. 

-Ti r ) 98=1939 F.C.R. 124 

r<V (2)=50 L.W. 209=1939 P W N 

5 S 4 - 40 ^r 750=180 I.C. 863=5 b'.r! 

403=1939 O.L.R. 246=2 Fed. 

(Supp ) T 58= (1939) 2 M.L.J. 

lion Federal Court—Discre- 

tton of High Court— Interference—Practice. 
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Wlien the question is one of a discretion of the 
High Court, the Federal Court will not m appeal 
interfere with the way in which the discretion 
was exercised or not exercised, unless it appears 
that the High Court did not apply its mind at 
all to the question, or acted capriciously or in 
disregard of any legal principle, or was influenced 
by some extraneous considerations wrong in law. 
and if there is no legal objection to the way m 
which discretion has or has not been oxej-cis^ 
by the High Court, the Federal Court would not 
in appeal substitute its own discretion to that ot 
Se High Court. {Givyer CJ., Sulaxman and 
Voradachariar. JJ.) Jai Gobind Singh ^ La- 

CHMi Narain Ram. 187 796— ^ 

343=6 B.R. 589=I.L.R. (1940) Kar. (E.C.) 33 

=zl2 R.F.C. 39=1940 

(F C.R.) 21=3 F.L.J. 46=A.I.R. 1940 F.C. 20 

= (1940) 1 M.L.J. (Supp.) 1^- , . 

__S 205 —Certificate refused by Htgh Court 

^Reasons for refusal—Pozver of Federal Court 

'"'yTcertiLate'^under S. 205 of the Government of 
India Act is a necessary condition Pre«dent to a 

appeals to the Federal Court and 
Court refuses to grant a certificate it is not for 
the Federal Court to enquire into the reasons for 
the refusal, against which no appeal lies to that 
Court (CWyln C./., Sulaiman and Varadacha- 

riar, JJ.) Kishore Lal v 

Punjab. 185 I.C. 801—3 BR 

108=12 

(F.C.R.) i7=LL.R. (1939) Kar. (F.C.) 191— 
A.I.R. 1940 F.C. 4. 

_.S 2 (iS—Certificate, when can be gxven. 

According to S. 205 (1) of the Government of 
India Act a certificate can be given only when a 

substantial question of *®,gT5"o’’r any 

tion of the Government of India Act, 1915 o > 

order in council made thereunder is mvo^ 

{Thomas, C.J. and Cr L 

Hussain v. Emperor. 188 
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Bom.L.R. 
P.C. 16= 


V m5-13 R O 31 = 1940 O.L.R. 385=1940 A. 
WR 7C C1 250=r940 A. Cr. C. 77=1940 O 
W;S: 494=1940 O.A. 459=A.I.R. 1940 Oudh 

!!f_S 205—Duly imposed on the High Court 
hA, <: 20?i—Effect of the absence of certificate. 

j’urildict'irn'?r‘'ent?rUin“an appeTfrom 'such 
jurisdiction lo depends, and. 

maniTestlv such determination, whether it .>nvol- 
manitestiy, su withholding of a certificate 

shL! rbf"ccori" n^f on?y fof the infornration 

of the narties but also for the certification of the 
ot the pari e , Privy Council and the 

Federal CoJTrt^as to their jurisdiction to entertain 
an anneal In the absence of any such certificate 
in the anneal before them their Lordships held 
that the appeal should be dismissed. 
TtnlTrioZ"^ Ekkol Mackav v. OswAEn_ Fo- 

niTG. AHfk T C 540=1940 A.W.R. (P.C.) o—iyw 
O.W.N. 32=67 I.A. 

286=1940 A.L.J. 60=1940 <5.L^. 47 51 I^W. 
93=70 C.L.J. 566=1940 M.W.N. 114-12 R.P. 


GOVT. OF INDIA ACT (1935), S, 205. 

C. 103=44 C.W.N. 317=6 B.R. 265=I.L.R. 
(1940) Kar. (P.C.) 72=42 P.L.R. 117=1940 
P.W.N. 188=21 Pat.L.T. 199=42 
315=3 F.L.J. (P.C.) 1=A.I.R. 1940 
(1940) 1 M.L.J. 64 (P.C.). 

-S. 205 —Final order—Appeal to High 

Court against order dismissing application under 
Ss. 16 and 17 of Bihar Money-lenders Act {III 
of 1938)— Dismissal—Appeal to Federal Court — 

If lies. 

Per Gzvyer, CJ. and Varadachariar, /,—Ss. 16 
and 17 taken together secure a substantial 
benefit to the judgment-debtor, namely, that he 
shall not by reason of any forced sale in a Court 
auction be deprived of his property for less than 
its fair value. The dismissal of an appeal by the 
High Court against an order dismissing applica¬ 
tion under Ss. 16 and 17, Bihar Money-lenders 
Act (III of 1938), has the effect of finally deny¬ 
ing to the appellant this advantage, and the order 
of the High Court must to this extent be treated 
as determining a question of rights between the 
parties and not merely a question of procedure. 
The right which the appellant has thus lost is 
different from what is available to him under O. 
21, R. 90, C. P. Code. Hence the order of the 
High Court must be treated as a final order for 
the purposes of S. 205, Constitution Act, and an 
appeal to Federal Court therefore lies. 

Per Sulaiman, J .—The word ‘judgment’ does 
not include every order. Similarly, decree must 
involve a determination of the rights of the par- 
I ties. The order of the High Court dismissing the 
appeal from the lower Court’s order refusing to 
fix the valuation or to specify a portion of the 
mortgaged property in the proclamation of sale 
is neither a judgment, decree nor a final order 
within the meaning of S. 205 (I) of the Act. No 
appeal therefore lies to the Federal Court. 
{Gwyer, CJ., Sulaiman and Varadachariar, JJ.) 
Shyamakant Lal v. Rambhajan Singh. (1939) 
F.C.R. 193=12 R.F.C. 1=2 F.L.J. 183=182 I. 
C. 161=43 C.W.N. (F.C.R.) 193=1939 O.L.R. 
399=I.L.R. (1939) Kar. (F.C.) 165=5 B.R. 
756=1939 M.W.N. 674=1939 P.W.N. 533=20 
Pat.L.T. 473=71 C.L.J. 369=A.I.R. 1939 F.C. 
74=(1939) 2 M.L.J. (Supp.) 45. 

_S. 205 —Grant of certificate—Case involv¬ 
ing validity of certain Act—Act subsequently re¬ 
pealed and re-enacted — Certificate, if becomes in- 
fructuous—Jurisdiction of Federal Court to hear 
other grounds. 

A case involved a question of law relating to 
the constitutional validity of S. 11 of the Bihar 
Money-Lenders Act of 1938 and the High Court 
accordingly granted in January, 1939, a certificate 
under S. 205 (1) of the Constitution Act. On 1st 
May, 1939, the Bihar Money-Lenders (Regula¬ 
tion of Transactions) Act. 1939, which repealed 
and re-enacted with retrospective effect the pro¬ 
visions of S. 11 of the Act of 1938 came mto 
force. An application to the High Court fo^ 
mission of the appeal was made on 11th May, 
1939, and the appeal was admitted in the month 
of October. It was contended before the Fede¬ 
ral Court that since the Act of 1938 had been re¬ 
pealed, the certificate had become infructuous amL 
the Federal Court had no longer jurisdiction to 
hear the appeal either on the constitutional issue. 

or on any other ground. 
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Held, (I) that the certificate under S. 205 (t) 
vested the Federal Court with jurisdiction to hear 
the appeal and the subsequent repeal of the Act 
of 1938 could not divest the Court of its jurisdic¬ 
tion; (2) that the fact that the relief which the 
appellants claimed arose from an Act which was 
not law when the certificate was granted was 
quite immaterial inasmuch under S. 205 (2) once 
a certificate has been granted, the appellant can 
appeal on any ground whatever with the leave of 
the Court. 

Obiter. —The jurisdiction of the Court to en¬ 
tertain the appeal would not be excluded even if 
the appellant declined to argue before the Court 
that the decision of the High Court on the con¬ 
stitutional question with respect to which the 
certificate has been granted, was wrong. (Gwyer, 
C.J., Sulaiman and Varadachariar, JJ.) Subha- 
KANi> Chowdhary V. Apurba Krishna Mitra 
3 F.L.J. 58=1940 P.W.N. 337=6 B.R. 499= 
187 I.C. 436=1940 M.W.N. 682=1940 O.L.R. 
249=52 L.W. 127=44 C.W.N. (F.C.R.) 18= 
12 R.F.C. 18=I.L.R. (1940) Kar. (F.C.) 45=21 
Pat.L.T. 621=A.I.R. 1940 F.C. 7=(1940) 1 
M.L.J, (Supp.) 23. 

-T'V'S. 205— Grant of certificate on ground that 

validity of certain Act was involved—Act re¬ 
pealed and replaced by new Act after decree of 
High Court—Validity of certificate — Maintaina¬ 
bility of appeal—Appellants right to rely on new 
Act—Bihar Money-Lenders Act. 

The plaintiff filed a suit for the recovery of a 
certain sum and interest thereon till the date of 
suit. The High Court of Patna, holding that the 
Bihar Money-Lenders Act of 1938, which gave 
certain reliefs to debtors was ultra vires the Pro¬ 
vincial Legislature decreed the suit, but granted 
^ ^®*’^'bcate under S. 205 (1) of the Government 
of India Act on the ground that the case involv¬ 
ed a constitutional issue, vis., the validity of S 11 
of the said Bihar Act of 1938. Shortly after¬ 
wards, this Act was repealed and re-cnacicd with 
retrospective effect by the Bihar Money-Lenders 
Act of 1^939 and in the petition of appeal lodged 
in the Federal Court the appellant relied on S. 

7 of tbe Act of 1939 which replaced S. 11 of the 
Act of 1938. 

Held, (t) that the certificate did not become 
void or inoperative owing to the fact that, after 
the granting of the certificate, the Act of 1938 had 
been repealed and replaced by a new Act, and 
jjl® therefore, entitled to maintain 

circumstances, the 
appellant could not be tied down to the grounds 
mentioned m his application to the High Court 
for admitting the appeal; in any event, the Fede- 

♦fi; ^ ample power to grant leave for 

f-? A S. 205 (2) of the 

of the Act of 1939 even 
Jkf k after the decision of 

Court {Gwyer, C.J., Sulaiman and 
^aradac/mrwr, JJ.) Surendra Prasad Narain 

T r A Prasad. 3 F.L.J. 27=187 ‘ 

598=1940 O.L.R. 275=1940 ! 


P ToVn - 753=1940 M.W.N. 686 

^A.I.R. 1940 F.C. 10=(1940) 1 M.L.J. (Supp.) 


GOVT. OF INDIA ACT (1935), S. 205. 

— S. 205— Refusal of certificate by High 
^ourt—^rant of special leave—Jurisdiction of 
Federal Court. 

Where the High Court has refused to grant a 
certificate under S. 205 (1) of the Government of 
India Act, the Federal Court has no inherent 
jurisdiction to grant special leave to appeal. The 
hederal Court being a statutory Court,' its juris¬ 
diction must be collected from the terms of the 
statute which created it and there is nothing in 
the statute which gives the Court power to enter- 
t^n an ^plication for special leave to appeal. 
{(jwyef, Sulaiman and Jayakar, JJ.) Lakh- 
PAT Ram V. Behari Lal Missir. 1939 F.C.R. 
121 = 180 I.C. 550=11 R.F.C. 44 (1)=5 B.R. 

359=1939 O.L.R. 210=49 
L.W 570=I.L.R. (1939) Kar. (F.C.) 96=20 

P.W.N. 203=2 Fed.L.J. 
121=A.I.R. 1939 F.C. 42. 

— - S. 205— Vacating of certificate given— 

Power of High Court—C. P. Code, Ss. 151 and 

1 power either under S. 

154 L. P. Code, or in the exercise of inherent 
powers, to vacate or alter a certificate which was 
correct at the time when it was made or given 
because ^ the happening of some subsequent 
event. {Gwyer, C.J., Sulaiman and Varada- 
charaxr, //.) Subhanand Chowdhary v, Apur- 
BA Krishna Mitra. 187 I.C. 436=1940 PW 
N. 337=6 B.R. 499=1940 O.L.R. 249=52 k 
W. 127=12 R.F.C. 18=1940 M.W.N. 682= 
I.L.R. (1940) Kar. (F.C.) 45=21 P.L.T. 621 = 

(P-C-R-) 18=3 F.L.J. 58=A.I.R. 
1940 F;C.^7=(1940) 1 M.L.J. (Supp.) 23. 

205 (I)-;— Cause of action arising before 
Act 0 / 1935 and judgment founded on provisions 
i —Such provisions re-enacted m Act 

A Qmcj/ioh of law as to interpretation of 

Act of 1935 —If arises. 

iJi said that since S. 240 of the Act of 

1935 had re-enacted with amendments S. 96-B of 
the earlier Act (on which the appellant’s cause 
of action was based) the Act of 1935 must pro 
/mi/o be regarded as retrospective, so that a Court 
which had founded its judgment on the provisions 
ot b. 96-B must in law be deemed to have been 

provisions of S. 240 of the Act 
°f 1935. {Gwyer, C.J., Sulaiman and Jayakar, 

tnoft Bharti V. Secretary of State. 

1939 F.C.R. 13=180 I.C. 547=49 LW 17= 

66=2 Fe^L.j; 1 
856=1939 O.L.R. 211=5 B.R. 
fnlf y 41=1938 O.W.N. 1251=A.I.R. 

iVoo 1. 

—— 205 (1)— Certificate under—Effect of — 

Ctvtl Revtston Petition—Order of distnissal by 
single Judge—Certificate that substantial question 
j of Act is involved—Appeal to 

P^deral Court-Competency—C. P. Code, O. 45. 

Pr. 2 and 17 —Petition under — Procedure. 

An order by single Judge of the High Court 
ismissmg a Civil Revision Petition is a final 
order, and when the Judge has passed a final 
jud^ent and certified that a substantial question 
oi law as to the interpretation of the Govern- 

involved under S. 205 (1) 

T ®PP“j fhe Federal Court is 
cornpetent and must be admitted. In a petition 

filed under O. 45, Rr. 2 and 17. C. P. Code, for 
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leave to appeal to the Federal Court, it is unneces¬ 
sary for the Court to consider whether there is 
a substantial question of law involved as to the | 
interpretation of the Government of India Act, ' 
when the matter has already been dealt with 
under S. 205 (1) by the Court on the passing of ■ 
its judgment, decree, or final order; and it is also 
unnecessary for the petitioner to apply for a certi¬ 
ficate or for the Court to grant one. (Leach, 
CJ. and Krishnaswami Ayyangat, J.) Subra- 
MANIAN ChETTIAR V. MuTHUSWAMI GoUNUAN. 

52 L.W. 240=1940 M.W.N. 849=(1940) 2 M. 
L.J. 170. 

_S. 205 (1)— Construction—‘Judgment, 

decree or final order’' — Meaning—Federal Court 
—Jurisdiction in criminal matters. 

Gwyer, C./.—The Federal Court has jurisdic- ; 
tion in civil as well as in criminal matters. The 
words “judgment, decree or final order” ought to 
receive no narrow interpretation. 

Sulaiman. /.—It may be assumed that the 
words “judgment or final order” in S. 205 (1) of 
the Government of India Act apply to criminal 
cases as well, but an order of the High Court 
directing the re-hearing of a criminal appeal by 
the Sessions Court is not “judgment” within the 
meaning of the section. 

Varadachariar, /.—S. 205 of the Government of 
India Act is not in terms limited to civil cases, 
and the word “judgment” is comprehensive 
enough to include a judgment pronounced m a 
criminal case. (Gwyer, C.J., Sulaiman and Vara¬ 
dachariar. //.) Hori Ram Singh v. Emperor. 
(1939) F.C.R. 159=I.L.R. (1940) Lah. 400= 

5 B.R. 685=11 R.F.C. 60=1939 M.W.N 497= 
40 Cr.L.J. 468=1939 O.L.R. 366=1^939 P.W.N. 
429=50 L.W. 95=43 C.W.N. (F.C.R.) 50=20 
Pat.L.T. 539=41 P.L.R. 680=181 I.C. 31/ = 

2 Fed.L.J. 153=71 C.L.J. 340=A.I.R. 1939 F.C. 
43=(1939) 2 M.L.J. (Supp.) 23. 

_S. 205 (1)— High Court refusing to grant 

certificate—Revision—Power of Federal Court. 

Though every Court of superior jurisdiction no 
doubt possesses inherent powers for certain pur¬ 
poses, there is no authority for the proposition 
that a Court by the exercise of any inherent 
powers can extend its appellate jurisdiction or 
increase its revisional authority over 
Courts. The concluding words of S. 205 (1) 
which impose a duty on every High Court to 
consider in each case whether or not a substantial 
question of law as to the interpretation of the 
Act or of any Order in Council made thereunder 
is involved, “and of its own motion to give or to 
withhold a certificate accordingly” may reasona¬ 
bly be construed as giving the High Court the 
last word in the matter, so far as this section is 
concerned; and as there is no statutory powers 
of revision or superintendence possessed by the 
Federal Court like those possessed by the High 
Court under S. 224, Government of India Act or 
S 115, C. P. Code, the Federal Court cannot en¬ 
tertain in’exercise of its inherent power, an appli¬ 
cation for revision of an order of a High Court 
refusing to grant a certificate under S 205 (1). 
(Gwyer, C.J., Sulaiman and Jayakar, //.) Pasu- 
I'ATi Bharti V. Secretary op State. 

R. 13=180 I.C. 547=49 L.W 17=1939 p ^.N. 
4=20 Pat.L.T. 66=2 Fed.L.J. 1=1939 M.W.N. 
356=1939 O.L.R. 211=5 B.R. 527=11 R.F.C. 
41=1938 O.W.N. 1251=A.I.R. 1938 F.C. 1. 


-S. 205 (1)— “Judgynent, decree or final 

order”—Opinion given by High Court on refer¬ 
ence under S. 432, Cr. P. Code. 

An opinion given by the High Court on a refer¬ 
ence under S. 432, Cr. P. Code, is not a “judgment 
or decree or final order” of that Court within the 
meaning of S. 205 (1) of the Government of 
India Act. (Derbyshire, CJ., Nasim AH and 
Ran, JJ.) Emperor v. Hemendra Prosai>, I.L.R. 
(1939) 2 Cal. 411 = 183 I.C. 349=12 R.C. 153= 
69 C.L.J. 599=2 F.L.J. (Part II) 55=40 Cr.L. 
J. 782=43 C.W.N. 950=A.I.R. 1939 Cal. 529 
(S.B.). 

-S. 205 (1)— Jurisdiction of Federal Court 

—Certificate of High Court—If condition prece¬ 
dent. 

The certificate of the High Court that the case 
involves a substantial question of law as to the 
interpretation of the Act or any Order in Coun¬ 
cil made thereunder is a condition precedent to 
the exercise of jurisdiction by the Federal Court, 
although if the certificate has once been given, 
the case is at large and the applicant is not ne¬ 
cessarily restricted in arguing his appeal to what 
may be called the constitutional issue. But until 
the certificate has been granted, the Federal 
(Tourt cannot entertain the case at all. (Gwyer, 
CJ., Sulaiman and Jayakar, JJ.) Pasupathi 
Bharti v. Secretary of State. 1939 F.C.R. 13 
= 180 I.C. 547=49 L.W. 17=1939 P.W.N. 4= 
20 Pat.L.T. 66=2 Fed.L.J. 1 = 1939 M.W.N. 
356=1939 O.L.R. 211=5 B.R. 527=11 R.F.C. 
41 = 1938 O.W.N. 1251=A.I.R. 1938 F.C. 1. 

_Ss. 205 (1). 224— Refusal to interfere 

under Ss. 115, C. P. Code and 224 of the Govem- 
] ment of India Act with order of a trial Court — 
Certificate under S. 205 (1), if can be granted. 

Where the High Court refuses to interfere 
under S. 115, C P. Code and S. 224 of the Go¬ 
vernment of India Act, with the order of a trial 
Court, refusing to decide the question of juris¬ 
diction, as a preliminary issue it is not a fit case to 
be certified under S. 203 (1) of the Government 
of India Act as no question of interpretation of 
S 224 was involved. It is not the function of 
the High Court under S. 224 to interfere with 
judicial ^orders of the subordinate Courts. 
mail, J.) Lakshmi Iron and Steel Manufac¬ 
turing Co., Ltd. v. Radheylal Mannilal. 180 
I.C. 31=11 R.A. 412=1938 A.L.J. 911=1938 
A.W.R. (H.C.) 624=A.I.R. 1938 All. 639. 

_S. 205 (1)— Scope—Order of Foreign and 

Political Department No. 34 I. B., dated lAth 
January, 1937— one under 1935 Act—Decision 
of High Court on interpretation of such order — 
Certificate—Right to. 

There was no power under the Government of 
India Act, 1935, to make any Orders in Council 
relating to Foreign Jurisdiction until 1st April, 
1937. As the order of the Foreign and Political 
Department No. 34, I.B., dated 14th Jariuary, 
1937, made by Governor-Gcneral-in-Council m 
the exercise of the powers conferred by the 
Indian (Foreign Jurisdiction) Order in Council, 
1^2, was made on 14th January, 1937, it cannot 
possibly be said to have been an order made 
under the Government of India Act, 1935. Hence, 
a certificate cannot be granted from the decision 
of the High Court on the interpretation of such 
order. (Harries, C.J. and Agarwala, /.) Haramo- 
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GOVT. OF INDIA ACT (1935). S. 205. 

Emperor. 196 I,C. 442—1939 P. 
W.N. 858=6 B.R, 371=41 Cr.L.J 313 —12 R P 
510=21 PatX.T. 252=A.I.R. 1940 Pit 109 
S. 205 i2)^Refusal of High Court to 
grant ceruficate — Litigant's right to appeal to 
rrxvy touncil. 

A Utig^t who, apart from S. 205, would have 
a right of appeal to the Privy Council, is not de¬ 
prived of that right by the refusal of the High 
Court to grant a certificate. S, 205 (2) only ap- 
p les where a certificate is given and has no ap¬ 
plication to a case where it has been refused. 
{^Uwyer C.J., Sulatman and Jayakar, JJ.) Pasu- 
^THi Bharti V. Secretary of State 1939 F 

547=49 L.W. 17=i939 P.W. 
Fed.L.J. 1 = 1939 M 
W.N. 356=1939 O.L.R. 211=5 BR 527—11 
R.F.C, 41=1938 O.W.N. 1251=AT;r. 1938 

20Z— Leave to appeal—Grant of— Con- 

Unless special circumstances are shown which ! 
would justify the grant of leave to appeal to the i 
Privy Council, the Federal Court will not ordi- 

and Varadacharxar, JJ.) HoRi Ram Singh v 

loVd Cr.L.J. 599=2 F.L.J. 206= 

1939 P.W.N. 522=1939 MWN fiifi --5 R T? ; 
771=71 C.L.J. 390. 616-5 B.R. ; 

— “S. 209 (ij— RcnitVjion of case to High \ 

^^^r!-j:o^ers of Federal Court. ^ I 

late exercise of its appel- 

(1) a case under Ss. 205 and 209 

that therfslnn^ ^ declaration 

nil. ” 1 ** substituted for the judgment 
decree or order of the High Court a udgment 
decree or order which recognizes the sti^e oT ill; 

Federal'Cour^ whne"thfaV;i to 

law as if f without discussing the 

Court\a.i the time when the High 

Court had seism of the case. (Gwver C J 

tr: 77 ) S^VaMAK^NT 

=12 R.f:c! r=4" F L C 

C W M rn* r* t> \ lo-i—182 I.C. 161=43 

20 Paru T® ^3W7^-^74=19°*9^RW^N.1L^^ 

^^*^dcr—Onus—Case, 


GQvernment^nf'''f S' of the 

Provincial T Act relates to an Act of a 

of India chall^ and the Advocate-General 
Gove^t-GeneTaf of Tn ‘'’'= 

the first instance \o ^a^f‘J""® ? 
visions thereo? ‘hat the Act or any nro- 

for the Advocate ‘^“"ee^ned. It would then be 
his caL Stafint "("*1°^ ‘'>=“ Province to file 

of the Advocate-Genera? “’a 

authorities upon which l!. ' ^ ‘he 

hearing. Th^ posit Proposes to rely at the 

Province were fallen ■ be reversed if a 

of the Central Th^ r I" h'* 

there should be anv ' The question whether 

lenging the x-alidiw of the" a". ‘h®. Party chal- 

y ot the .Act must be consider- 
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ed after the opposite party has filed his case. 
yuwyer, LJ., iiulatman and Jayakar, JJ.) C P 
AND Berar Sales of Motor Shrit and Lubri- 

^W N 609™^ »ia//cr of. 1938 

—S. 220 W—^Constfuctionr—••Enters upon 
office —Mcamng—Addxtional Judge of High 
Court acting ^ such and in co«<m»a/ton niade 

Judge—Royal warrant issued before 
Act—Appoxxitmhxt to take effect after Act, in con- 

F^hZilL^TeZaT' " 

The oath prescribed by S. 220 (4) of the Go- 

' 5 \>nly necessary 
before entering upon the office as a Judge. Where 

a person appointed as an additional fudge of the 

af!?r continued as such without a break 

oath prescribed under Cl. 3 of 

u ^ permanent 

drrnpH ^ 1 ^ warrant 

fh? A ♦ *1 issued before the commencement of 

the Act—the appointment to take effect after the 

appointment as addi- 
tional Judge,—It cannot be said that he enters 
upon Aw o^cc as a Judge afresh necessitating a 
fresh oath which is required only for a person 
who enters upon his office for the first time. 

Jul^ additional Judge did not take 

the oath afresh on being made a permanent Judge 

would not invalidate his appointment or make 

''alidly consti- 

R (-^M/aiman, C./., Bennet, Harries 

a«d Fa;^ai // ) Hira Singh v. Jai Singh. 

i A.L.R. 800=171 

A*^* T^oTrt 735=10 R.A. 228=1937 

A.L.J. 840=A.I.R. 1937 All. 588 (F.B.). 

(U —and effect of—Letters 

(f^n ftin 1 / / O M L ^ t * i» t -• 


Paxent {Patna), CL Z-Death of Chief Justice 
durmg vacatxoi^Effect of-Jnrisdiction of Vaca- 
/*o« ficnc/i/c? cases during vacancy in office. 

L.I. 1 ot b. 122 oi the Government of India Act 

and provides for the contin¬ 
gency of the Offlee of Chief Justice of a High 

vacant for some time. Cl. 2 of 

(Patna) only determines the 

if choii Court by declaring that 

It shall consist of a Chief Justice and a certain 

number of other Judges. In the case of a va- 

cancy caused by death some time must neces- 

sarily elapse before a new appointment is made. 

It wou d be preposterous to hold that during the 

interval between the death and new appointment 

there is no properly constituted High Court. The 

vacancy in the office implies that the office exists 

"^ase of an abolition of 
the omce. here the Chief Justice of the High 

th^nfS'^^ vacation of the High Court, 

T. Chief Justice does not die with him. 

fiiifli* continues, though it remains vacant till 

i,r,K^ 1 ^^’ constitution of the (Tourt remains 
unbroken and unchanged. So far as the juris- 

yacation Bench of the High Court to 
J concerned, that cannot be 

Vacation Bench is not re- 
?;rl Vi? of ^he duties of the Chief Jus- 

orrhJf T°"*^ effect of the vacancy in the office 
rnnfim.tc 's that, so long as. the vacancy 

continues, there would be no one to perform his 

Go\'crnor-General appoints some 
one of the other Judges to do the same under S. 
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222 (1) of the Government of India Act. The 
death of the Chief Justice and the consequent 
vacancy in his office does not affect the jurisdic¬ 
tion of the Vacation Bench in the least or render 
it incompetent to pass orders in any case withm 
its jurisdiction as provided by the law and the 
Rules of tlie High Court. (Matwhar Lall and 
Chattcriee, JJ.) Emperor v. Sohrai Koeri. 17 
Pat. 574=19 Pat.L.T. 675=1938 P.W.N. 683= 
40 Cr.L.J. 41=11 R.P. 251=178 I.C. 376=5 

B. R. 98=A.I.R. 1938 Pat. 550. 

-S. 224— Applicability. 

Although S. 224 of the Government of India 
Act (1935) contains in effect a reproduction of 
the terms of S. 107 of the previous Government 
of India Act, it also contains a proviso which 
makes it clear that S. 224 has no application of 
itself to legal proceedings at all. {Costello, Ag. 

C. /. and Edgley, J.) Bhaowan Dayal v. 
Chandulal. I.L.R. (1938) 1 Cal. 256—174 I. 
C. 51=10 R.C. 612=41 C.W.N. 1363=A.I.R. 

_S. 224—Function of the High Court under 

—If can interfere with judicial orders of subor¬ 
dinate Courts. See Government of India Act, 
Ss. 205 (1) AND 224. 1938 A.L.J. 911. 

_S. 224— 'Judgment'—~Meaning of. 

The word ‘judgment’ as used in S. 224 of the 
Government of India Act is used in the English 
sense and embraces an order in the same way as 
the word ‘judgments’ used in the Letters Patent 
include not only judgments as understood by the 
C P Code in India, but also all final orders. 
{Pollock, /.) Ghanashyam Prasad v. Vish- 
WANATH. 1940 N.L.J. 93. 

_S. 224— Revision—Inherent powers of 

High Court. . , ^ 

Outside the statutory provisions, 

Government of India Act and S. 115, C. P. Code, 
no High Court has any inherent powers of revi¬ 
sion over the subordinate Courts within its juris¬ 
diction, such for example as the Court of King s 
Bench in England has for centuries exercised over 
Courts inferior to itself. {Gwy^, C.J., Sulaunan 
and Jayakar, JJ.) P^^upati Bharti 7 ; Sf^^- 
TARY OF State. 1939 F.C.R. 13—180 — 

49 L.W. 17=1939 P.W.N. 4=20 Pat.L.TL 66= 
2 Fed.LJ. 1=1939 M.W.N. 356=1939 O.L.R. 
211=5 B.R. 527=11 R.F.C. 41=1938 O.W.N. 

1251=A.I.R. 1938 F.C. 1. ^ 

_Ss. 224 and 225—Scope—Proceedings 

initiated before Act—Revision by High Court- 

Jurisdiction under S. 107 of prior Act 

away See Government of India Act (1919), 

S. 107. (1938) 2 M.L.J. 447. 

_224 (1) and (2)— Construction and 

scope—Powers of High Court existing before 
Act—If taken away or affected. 

Sub-S. (2) of S. 224 of the Government of 
India Act cannot have been intended to curtail 
any of the powers possessed by the High Courts 
before the Act of 1935 was passed. In fact S. 
223 preserves those powers. All that b. 224 (2) 
means i.s tliat the High Courts cannot so interpret 
siib-S. (1) of that section as to usurp the powers 
which they did not possess before. S. ^ deals 
with the administrative functions of the High 
Court and it does not affect the powers conferred 
upon the High Courts by the Letters Patent and 
the Charter Act, powers co-extensive with those 


of the Court of the King’s Bench in England, in¬ 
cluding the power to issue writs of certiorari in 
respect of proceedings of subordinate Courts, 
tribunals or officers acting judicially. {Macklin 
and Loktir, JJ.) Mulji Sicka & Co. v. Muni¬ 
cipal Commissioner of Bombay. 187 I.C. 8 — 
12 R.B. 395=3 Fed.L.J. (H.C.) 61=41 Bom. 
L.R. 984=A.I.R. 1939 Bom. 471. 

-S. 224 (2 )—Interlocutory order — Revi¬ 
sion. 

S. 224 (2) limits the High Courts powers to 
question judgments of’inferior Courts to those 
given under the ordinary law. Hence High Court 
cannot entertain a revision from an interlocutory 
order which is not a decided case. {Sketnp, 
Amar Singh v. Secretary of State. 40 PX-R- 
775=178 I.C. 292=11 R.L. 439=A.I.R. 1938 

Lah. 442. 


_S. 224 ( 2 )— Scope—Legal Practitioners 

Act. S. 36—Order of District Judge declaring 
person to be tout—I^^vision by High Court—Ju¬ 
risdiction. See C. P. Code, -S. 115. (1938) 2 M. 

224 { 2 )—Scope—Order of 
Headman under S. 10 of Regulation XI of 1916 

_ Appeal — Revision — Competency. 

.\n order passed by a Village Headman under 

S 10 of Regulation XI of 1916 is not subject to 
appeal or revision. S. 224 (2) of the Government 
of India Act of 1935 excludes the High Court s 
jurisdiction in such cases. 

Perianna Pillai, In I®/m* 
T. 402=12 R.M. 703=50 L.W. 799=1939 M. 

W.N. 1223=A.I.R. 1940 Mad. 183. 

_226—Applicability—“Concerning the 

revenue etc.”—Application to High Court to 
dt^t Lome-tax officer to forbear ffom assess- 
ing applicant—Competency, ^ Income-tax 

aIt, Is 5 AND 64. 1940 I.T.R. 139=42 Bom. 

L.R. 4 14. — Scope—Bombay Finance Act 

(1932 amended in 1939)—Tu.r imposed by-- 
Question as to power of municipal authortUcs to 
j^aise—Jurisdiction of High Court to decide. 

The question whether the Urban 
Property Tax imposed by the B^bay Finance 
Act of 1932 as amended.in.1939, Part VI, can be 
raised by the municipal authorities m the manner 
provided is a matter concerning the revenue, and 
tlierefore the jurisdiction of the U,gh Court to 
determine the question is barred by S. 226 ot the 
Government of India Act of 1935. (BeaKWiOH/, 
CJ, Broomfield and Kama, JJ.) Sir ByramJi 

JF.EJEEBHOY V. PROVINCE OF BoMBAY. LL-K- 

(1940) Bom. 58=3 Fed.L.J. i 

C. 817=12 R.B. 379=42 Bom.L.R. 10=1939 
I.T.R. 670=A.I.R. 1940 Bom. 65 (F.B.). 

__-S. 226 (1)— Construction — Matter ^9^^' 

cerning the revenue or an act done in the ff>"ec- 
tion thereof—Declaration by the Court of Wards 
that a person is a disqualified proprietor — If 

affected by S. 226 (1). . 

I Even assuming that it is correct to say that 
the motive of Government in instituting and main¬ 
taining the Court of Wards was to safeguard 
estates from mismanagement and consequent in¬ 
ability to pay revenue, that is no justification tor 
saying that an order of the Court of Wards de¬ 
claring a female, a disqualified proprietor under 
S. 6 (o) is a matter ‘concerning revenue or an act 
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oL of iS substantially 

one ot tact, tc^ be determined with reference to 

the act complained of and to thd attendant cir 

(Gtuycr, C.7.. SulaimaTand vTra- 

dacWtar /; ) HoRi Ram Sinc.h c. Emperor 
J L R- (1940) Lah. 400=1939 F.C R 1 ?^- 
5 B.R. 685=11 R.F.C. 60=40 Cr T T a#;B_ 

T C . R^) L. 

3‘:,iM‘rr;s3“=}y 

? fsippYW.*” ■"= «=<■»>" M c: 

tf'A Crown 
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before the commencement of part III shall conti¬ 
nue to reniain m force until altered or repealed 
or amended. This provision amounts to a direc¬ 
tion that the alteration, repeal or amendment of 
law m force at the time of the commencement 

y/ ^ retrospective effect. 

Uqbal Ahma(^ Bajpai and Mohammad Ismail, 

TT P Abdul Maghni Khan. 

VqT<? 83=1940 R.D. 135= 

274=1940 A.W.R. (H.C.) 208- 
A.I.R. 1940 All. 272 (F.B.). ^ ^ 


Member of Bombay Subordinate ^hd{catService 
-Prosecunon of-Co.rsent of Govern^rl^^el 

ou's‘ sec?rJnro’’f''‘prrt'x"’of fhe^T^' 

India Act that crown services incPur^br"! n, o rM. -E.E ' .. — "—.n. 

dinate as well as the superior civil ^ subor- Qimcre.—Whether the word “locality” in S. 297 
and there is no warrant ^r hcW^ .1 ''“'P confined to localities in 

chapter in general and S 270 in ^gard to the marginal note to the 

onlv tn ttiA .t: * particular aoDlv section, and whether the serttnn rtrolc ....... 


•n V. >> rV' \'^>-~^^nsiru^ixon and scope 
-r Localxty -~lf confined to localities in Indian 
products of foreign countries—If covered— 
rowers of taxation under section. 

Sulaiman J.—An intention to discriminate is 
^t essential to invalidate a legislation under S. 
297 (1) and (2), but it is sufficient if the provi¬ 
sions of the enactment result in discrimination. 

“locality” in S. 297 


—^-s. 270' I (Supp.) 1. . - 

ed without Governmettrt^^ of ca^e cofnmenc-\ 506 Scope—Order of Provincial Go^ 

—--s. o,--- 



order upholding 
:il and contended 
power to revise its 

S 292 nf tT, ^ifect of. I ^be Court had no jurisdiction to 

than a 'S more w^\n ex^I t®*" ‘be order which 

all the law section. It enjoins that executive order lawfully passed and issued 

the lass in force m British India immediately of heT::-^ Governor, by reason^? S 306 

I ot the Government of India Act It cannot be 
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said that because the application was for a writ 
against the Provincial Government it was out¬ 
side S. 300 of the Government of India Act of 
1935. It was impossible to differentiate betwecm 
the Governor and the Provincial Government in 
the matter and that S. 49 of the Government of 
India Act had no bearing on the question; (2) 
there was no warrant for holding that S. 49 was 
a bar to the Governor issuing an order under 
S. 36 of the Madras District Municipalities Act 
or that the Provincial Goverrunent alone could 
do it; (3) that it could not be said with reason 
that the Government had no power to cancel or 
vary its own executive order. If it had not this 
power a wrong would be without a remedy, which 
was contrary to all principle. {Leach, C.J. and 
Kunhi Raman, /.) Thyagarajan Chettiar v. 
Secretary to Government of Madras. I.L.R. 
(1940) Mad. 204=186 I.C. 440=12 R.M. 631= 
50 L.W, 538=1939 M.W.N. 1013=2 F.L.J. 
101=A.I.R. 1939 Mad. 940=(1939) 2 M.L.J, 
801. 

-S. 317 and Sch. 9 and Hindu Women’s 

Right to Property Act (1937)— Scope and ob¬ 
ject of S. 317 and Sch. 9—Hindu Women’s Right 
to Property Act is a validly passed Act. 

As till now no federal legislation has yet been 
brought into force as part of the Law of India^ 
under the provisions of S. 317 and Sch. 9 of the 
Government of India Act, 1935, the law in regard 
to the Indian Legislature contained in the Govern¬ 
ment of India Act, 1919, has all along continued 
to be the law of British India. It appears that 
the provisions made in S. 317 and Sch. 9 is in¬ 
tended to continue the validity of the functions 
of the Indian Legislature. So the 
Women’s Right to Property Act is a validly 
passed Act. {Bcnnet and Verma, JJ.) Janak 
Dulari V. Sri Gopal. I.L.R. (1939) All. 912 
=185 I.C. 420=12 R.A. 326=1939 A. W. R. 
(H.C.) 655=1939 A.L.J. 875=2 F.L.J, 143= 
A.I.R. 1939 All. 706. 

-S. 321, proviso (b)— Governor of Ben¬ 
gal appointed under old Act—Failure to appoint 
him in manner provided by new Act—Effect. 

The office of the Governor of Bengal created 
by the Government of India Act, 1935, is an office 
corresponding to the office of Governor of Ben¬ 
gal under the old Act. The appointment of the 
Governor of Bengal under the old Act takes 
effect, by virtue of proviso (b) to S. 321 of the 
new Act, as if it were an appointment to the cor¬ 
responding office under the new Act, although 
he is not appointed to that office in the manner 
provided by the latter Act. {Lort Williams, J.) 
Tulshi Charan Goswami V. Azizul Huque. 
ILR. (1937) 2 Cal. 509=175 I.C. 225=10 R. 

C. 774=A.I.R. 1938 Cal. 163. 

_Sch. V, Para. 20— Madras Legislative 

Assembly Electoral {Elections and Election Peti¬ 
tions) Rules (1936), Rr. 7. 2^ proviso and 103 

—Construction and scope—Member of Scheduled 
Caste elected to Assembly under proviso to R. 7^, 
being the only validly nominated candidate—Vis 
trict Magistrate—Order of declaring election void 
under R. \(i^—Jurisdiction—High Court—Power 
to issue writ of certiorari—Government of India 
{Provincial'Elections) {Corrupt Practices and 
Election Petitions) Order (1936). 

The language of Rules 12 to 32 of the Madras 


GOVT. OF INDIA ACT (1935), Sch. VII, 
List I. 

Legislative. Assembly Electoral (Elections and 
Election Petitions) Rules, 1936, fprmulatcd by 
the Governor-in-Council under the powers con¬ 
ferred on him by para. 20 of Sch. V of the Go¬ 
vernment of India Act, 1935, makes it quite clear 
that one position and one position alone is con¬ 
templated—the nomination and election of candi¬ 
dates to the panel in order to enable them to stand 
for final election to the Assembly. Those rules 
headed "Primary Elections" deal with candidates 
for election to the panel, and not to the Assem¬ 
bly, which is a later stage. R. 29 adumbrates 
the words "elected to the panel." R. 103 relates 
to primary elections held "for the purpose of 
electing candidates for a seat" and the orders 
contemplated by R. 103 (c) relate to orders pass¬ 
ed in relation to such candidates. When a candi¬ 
date is the only validly nominated candidate and 
is declared elected to the Assembly by the Re¬ 
turning Officer under the Proviso to Rule 29 of 
the Rules, the District Magistrate has no juris¬ 
diction under R. 103 to declare such-an election 
void. When once a person has attained the sta¬ 
tus cff a member of Legislative Assembly, he 
should only be deprived of it by means of a for¬ 
mal election petition to the Cx)vernor-in-Coimcil 
as provided for in Rr. 2, 3 and 4 of Part III of 
the Government of India (Provincial Elections) 
(Corrupt Practices and Election Petitions) 
Order, 1936, passed by His Majesty in Council. 
There is no reason why the procedure so care¬ 
fully elabotated in the rules should not apply to 
a member of a scheduled caste elected under R. 
29, Proviso, as much as to any one else, in the 
aLscnce of any clear provision to the contrary. 
If the District Magistrate declares such an elec¬ 
tion void under R. 103, the order being one pass¬ 
ed by a tribunal which has no jurisdiction to pass 

I the order, the elected candidate, who is deprived 
without jurisdiction of a valuable right is prima 
facie entitled to the issue of a writ of certiorari 
from the High Court, quashing the order. The 
power of the High Court to issue a writ of cer¬ 
tiorari is not taken away by R. 7 of -the Madras 
T^egislative Council Rules read with para. 20 of 
Sch. V of the Government of India Act. Such 
power can only be taken away by express nega¬ 
tive words and not merely by words which direct 
that certain matters should be finally determined. 
R. 7 does not prevent the High Court from issu¬ 
ing a writ oi. certiorari in a case where a subject 
has been deprived of a right of a tribunal act¬ 
ing wholly without jurisdiction. {Mockett and 
Lakshmana Rao, JJ.) B. S. Moorthy v. Vada- 
PALLI. I.L.R. (1938) Mad. 162=173 I.C. 169= 
10 R.M. 524=45 L.W. 623=1937 M.W.N. 694 
=A.I.R. 1937 Mad. 660. 

-Sch. VII, List I, Item 45 and List II» 

Item 48— ’’Excise”—’’Taxes on the sale of 

goods”—Interpretation of. 

The term “excise” may have a wider meaning 
so as to include all duties levied on the consump¬ 
tion of excisable commodity at any stage from 
production to sale, but having regard to the con¬ 
text in which the expression is used and the 
scheme of the Government of India AcL 
avoid conflict witn Item 48 in List II of Schedule 
VII, the expression “Duties of excise" as used m 
Item 45 of List I of Schedule VII must be con- 
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strued as a power to impose duties of excise upon 
the manufacturer or producer of the excisable 
articles, or at least at the stage of, or in connec¬ 
tion with, manufacture or production and that it 
extends no further. A clear distinction exists 
between the first sale and the last sale as the lat¬ 
ter is not intimately connected with the manu¬ 
facturer or producer while the former is. If 
excise" should be given the wider meaning, then 
the only taxes that would not amount to excise 
duty and would be left over for the Provinces to 
impose under Item 48 in List II would be licence 
fees and certain turnover taxes, which will be 
merely illusory and that could not have been the 
intention of Parliament in using the words “taxes 
on the sale of goods" in Item 48 in List II of 
Sch. VII to the Act. {Gwyer, CJ., Sulaiman and 
Jayakar, JJ ) /„ the ^natter of C. P. and Berar 

Sales of Motor Spirit and Lubricants Taxa- 

^^39 F.C.R. 18=180 I.C. 161 

TnW Pat.L.T. 197= 

O-L.R. 144=5 B.R. 405 (2)=43 C.W.N. 
(F.C.R.) 1=1939 P.W.N. 453=49 L W 36— 

25=A.I.R. 1939 F.C. i-iigzf) 

1 M.L.J. (Supp.) 1. 

---Sch. VII, List III, Entry No. 4—“CtViV 

of^Cowrt^ ywrirdic/ion and powers 

T . Concurrent Legislative 

List in Sch. VII to the Government of India 
Act must be held to exclude matters relating to 
jurisdiction and powers of Courts, since spicial 
provision IS made for these matters in the second 
entry m the Provincial Legislative List. {Mitter 
and Raw //.) G. P. Stewart v. Brojendra Ki- 

®89=12 R.C. 271=69 C.L.J. 

GOVERNMENT OF INDIA fADAPTA 

10^^^^^ LAWS) ORD^ER (1937)' 
Service of notice on Secretary of 
State-^b^n« of Crown pleader. See C P 
Code, O. 27, R. 4. 1939 AWR fH C ^ 

GOVERNMENT OF INDIA fPROVTN 
CIAL ELECTIONS) (CORRUPT PrIcI 

election PETITIONS) 
ORDER (19^), Part III, Rr. 2. 3 and 4— 
Applicability—Primary election of panel of mem- 

to candidate 

Stdne invalid and 

(19^1 Sch" v Pa^“''^'^TlW 6^’" 

Securities'^Acl^a^ i^'r^ Government 

Government whrean gera^!}^ protection of the 

the person who is the^ 

The oc odder of the security. 

Government beneficial ownership of 

Abdur Rahman y, ^oo and 

VENKATAOA-rxTa, //'I SaMPATHIRAYUDU V. 

sparr* ajr'KiiY.ij™ 


sur^ive—Prohibition against alienation by grantee 
Provision for resumption on unauthorised 
transfer—Nature of interest created—Saleability 
iti execution of money decree against grantee. 

When a jagir is created by the Crown which 
can be enjoyed by the heirs of the grantee and 
which cannot be alienated or assigned, the inter- 
est of the grantee is a strictly limited interest, 
which IS not assignable either by operation of 
|?y.,9^ voluntary alienation. The measure of 
liability to involuntary alienation is the power of 
voluntary transfer. The jagir cannot be sold in 
execution of a decree for money against the jagir- 
car, the only manner in which the decree-holder 
can utilise for his own benefit the interest of the 
jagirdar in the property granted is by obtaining 
the appointment of a receiver of the rents and 
profits until his decree is satisfied or during the 
lifetime of the judgment-debtor whichever might 
be the shorter period. {James and Rowland, JJ.) 
Upendra Singh v. Mechnath Singh. 18 Pat. 
370=5 B.R. 850=183 I.C. 56=12 R.P. 86=A. 
I.R. 1939 Pat. 598. 

-Ancient transaction—Validity—Presump¬ 
tion of—Discretion of Court—Permanent lease of 
waste lands of trust by trustee—Lapse of time 
—Grant for justifiable cause—If can be presumed. 
See Trust—Trustee. 1937 M.W.N. 1188. 

—- Chowkidari jagir — Resumability — Zamin- 

dar getting private services—Right to resume on 
ground of non-performance of services—Benaat 
Act VI of 1870. 

A Chowkidari jagir granted for Chowkidari 
work is a grant of a public nature and the servi¬ 
ces rendered by the Chowkidar are in their nature 
essentially public services. The lands held by 
him on service as remuneration for the perform¬ 
ance of such duties are to that extent appropriated 
or assigned for public purposes. A Zamindar is 
not therefore ordinarily entitled to resume Chow- 
kidan land. Even if the Zamindar has been ac¬ 
customed to demand certain private services from 
Lhowkidar, he is not entitled to resume the 
Chowkidari land merely because those services 
are no longer r^dered so long as the holder of 
the land is the Chowkidar of the village 

Whether a Chowkidari jagir is lia¬ 
ble to resumption under Bengal Village Chowki- 
dari Act (VI of 1870) on the ground that the 
Chowkidar receive pay from the Chowkidari 
fund. (Courtney-Terrell, CJ. and James, /.) 
Bhagi Malik v. Satyabadi Ota. 17 Pat. 315= 

372=5 B.R. 93=20 Pat. 
L.T. 93=A.I.R. 1938 Pat. 507. 

.... Colony land—Horse breeding grant —Con- 
aitxon of permanent settlement in estate—Permis¬ 
sion obtained to appoint szrharah—Effect of. 

One condition of a horse breeding grant is that 
the ten^t must settle permanently in the estate 
w which the grant belongs. The fact that one 
Kemount officer condones laxity in the perform¬ 
ance of this condition and gives permission to the 
ten^t to appoint a sarbarah, does not cancel the 
condition. The successor of this particular Re¬ 
mount officer may at any moment refuse to allow 
this laxity. {Brayne, F.C.) Nur Mohammad 
V. Qaz^ Abdul Majid. 19 Lah.L.T. 9 . 

-—Construction—Alienable estate _ Use of 

assign/*—Effect of. 

Where a grant of land expressly uses the words 
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“and assigns” and it does not purport to make 
a ifiiuifi grants but makes an out and out grant, 
the intention of the grant is to confer an alienable 
estate upon the grantee. When there is nothing 
ambigtious about the grant, it would not be right 
to go behind it and beyond it into the past to see 
what the terms were upon which the land was 
held before the grant, so far as the question of 
alienability is concerned. (Stone, C.J. and Bose, 

J ) Lal Chand V. Dhanoo. I.L.R. (1938) 
Nag. 229=10 R.N. 226=172 I.C. 580=A.I.R. 

1938 Nag. 95. . . 

- Construction—Conflicting descriptions — 

Which to prevail. 

Where there are two conflicting descriptions of 
the subject-matter of a grant or two conflicting 
parts of the same description, that which is the 
more certain and stable and the least likely to 
have been mistaken or to have been inserted in¬ 
advertently must prevail, if it sufficiently identi¬ 
fies the subject-matter. Preference ought to be 
given to that element of the description of the 
subject-matter which is most consistent with the 
intention of the parties to be collected from other 
parts of the deed, illumihed, if necessary, by the 
surrounding circumstances and subsequent con¬ 
duct of the parties. (Niyogi, J.) Umrao Bapu 
V. Ramkrishna Bapu. I.L.R. (1938) Nag. 50 
= 10 R.N. 235=172 I.C. 678=A.I.R. 1938 Nag. 

93. 

- Construction—Crown grant—Construction 

against subject. . 

It is well-settled that a strict rule of construc¬ 
tion against the subject and in favour of the 
crown applies to crown grants and to staples 
affecting crow revenues. (Davis, J.C. and Rup- 
chand, A.J.C.) Ramchand v. Secretary of 
State for India. 29 S.L.R. 382=163 I.C. 887 
=9 R.S. 17=A.I.R. 1936 Sind 108. 

- Construction—Crown grant of village- 

irrigation tanks—If pass—Presumption. 

The Government cannot be presumed in mak¬ 
ing a grant to include in it communal property, 
i.e., what the villagers own in common. Where 
tanks were primarily intended for irrigation pur¬ 
poses and were used as irrigation sources, the 
mere fact that the villagers sometimes used the 
water for other purposes, such as for dnnkmg, 
for bathing or for washing cattle, does not suffice 
to create any rights of ownership in them.^ Ine 
true position in regard to irrigation tanks is lhat 
they do not belong to the community as such, the 
rights of irrigation, appertaining as they do, to 
the lands irrigated; such rights therefore as the 
owners of these lands possess, are m the nature oi 
easements. Such tanks not being public or com¬ 
munal porambokes there is nothing to prevent 
their passing under the wide terms of a grant 
Moreover where the tank or channel is wholly 
within the limits of the mam, it must be held to 
pass under the grant. (Venkatasubba Rao and 

Abdur Rahman, JJ.) Appa 

State. 181 I.C. 688=11 R.M. 832 1938 M. 

W.N. 244=47 L.W. 438 =A.I.R. 1938 Mad. 193 

= (1938) 2 M.L.J. 434. . 

-Construction-Crown grant - Successive 

life-estates to grantee and his 

on alienation—Effect of. See Crown Grants 

Act, S. 3. 1938 M.W.N. 440. 

- —Consiruction^Deshmukhi watan lands— 
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Maintenance grant to younger sons and their 
“S'an/a/t” and “wara/*—Rights of widow and 
adopted son. 

A suit was brought by the plaintiff claiming as 
the adopted son of one A to establish his right 
to the property of his adoptive father in the 
hands of the defendants. A died without issue 
but leaving three widows, the eldest of whom 
adopted the plaintiff. Defendants Nos. 1 and 2 
were the other two widows and Defendant No. 3 
was in possession of some of the property sold to 
him by Defendant No. 1. The lands in dispute 
originally formed part of Deshmukhi watan lands 
which were impartible and were governed by the 
rule of primogeniture. A suit was brought by 
the younger sons, N and A, against their father 
and elder brother to obtain a share of the lands 
for their maintenance, and the dispute was refer¬ 
red to arbitration. The award decree stated that 
N and A were to be given some of the income 
for the maintenance of themselves and their des¬ 
cendants (here the word used was Santati). Then 
followed a description of the lands allotted to 
each at the end of which it was stated: “He 
should accept the same and the permanent Vahi- 
wat should continue with him and his heirs. 
Here the worti used was “waras”. The conclud¬ 
ing paragraph stated that the father and the 
eldest son were the owners (malak) and Vahi- 
watdars of the remaining properties. On a con¬ 
struction of the award decree, 

Held, that the grant to the younger sons was 
not an absolute grant but a grant of the lands 
for their maintenance but the grant was perma¬ 
nent so long as any heir remained, that although 
the word “Santati" would not include widows of 
the grantee, the word “waras” would include them 
and that the widows of A were, therefore, en- 
titled to succeed to him under the terms of the 
award decree and that the word Santati wouhl 
anyhow include an adopted son. 

Held, further, that even assuming that the 
widows did not succeed as A's heirs and that the 
estate had technically reverted to the senior 
branch, the adoption of the plaintiff by the eldest 
widow in the circumstances of the case was valid 
and had the effect of restoring the estate to the 
family of A. (Broomfield and Macklin. JJ.) 
Dundoobai V. Vithalrao. 60 Bom. 498=162 
I C. 780=8 R.B. 422=38 Bom. L. R. 193= 
A.I.R. 1936 Bom. 182. 

Construction — Dunlop's proclamationr— 


Khoti-nisbat lands—Teak and other trees in— 
flight to—Permanent tenants of lands—Right of 

as against khot of village. 

Dunlop’s proclamation is not a mere promise, 
but an actual grant or gift of the trees to the 
persons on whose lands they were then actually 
growing or might thereafter grow, and the gift 
cannot be revoked. So far as proprietary in¬ 
terest in the soil in Khoti-nisbat lands is con¬ 
cerned, the permanent tenants of the lands must 
be held to have greater rights than the Khot; 
and reading the proclamation as a whole it must 
be held that its terms were intended for the bene¬ 
fit of the persons who could ordinarily grow trees 
on the land and could derive benefit therefrom. 
Therefore teak and injayali t^es growing on 
Khoti-nisbat lands covered by Dunlop s 
mation must be held to belong to the permanent 
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tenants of those lands, and not to the Khot of 
the village' who is not entitled to the benefit of 
the proclamation. (IVassoodew and Indarnara- 
yan, JJ.) Dawood Abdul Rehman v. Balaji 
Dhar.\mnak. I.L.R. (1940) Bom. 209=188 
I.C. 54=12 R.B. 489=42 Bom.L.R. 239=A.I.R. 
1940 Bom. 150. 

■Construction—Extent granted—Decision as 
to—Basis-:—Boundaries—When prevail— Falsa de^ 
monstratio —Doctrine of—When available—In¬ 
tention of parties—Surrounding circumstances— 
Admissibility—Possession—Value of. See Deed 
—(Tonstructton. 1938 M.W.N. 335. 

-Construction—Grant of land with trees on 

it—Right to overhang branches on neighbour’s 
land—If can be implied. See Easement — Im¬ 
plied GRANT. 71 M.L.J. 296. 

- Construction—Grant of village—Tank not 

in existence at date of grant—If passes — Pre¬ 
sumption. 

The legal presumption that everything in a vil¬ 
lage at the time of its grant belongs to the owner 
of the village cannot be availed of when an 
“oorni” (tank) in a village is not shown to be in 
existence at the time of the grant of the village. 
(Pandrang Row, /.) Avichi Chettiar v. Valli- 
APPA Chettiar. 163 I.C. 855=‘9 R.M. 80= 
A.I.R. 1936 Mad. 490. 

- Construction—Grant of village to Math by 

Mogul Emperor confirmed by Maratha Kings — 
Continuance by British Government as Sarva 
inam or Devasthayx inam—Description in inam 
register as jat inam — Effect—If grant to Math or 
to the head personally—Grant of sub-inam by 
head—Validity as against succeeding head—Right 
of latter to levy assessment from sub-inamdars. 

A village was granted in inam to the Sankara- 
charya of Sankeshwar Math or to that Math 
by the Mogul Emperor, Mahomed Shah, “in 
order that the grantee might spend the same on 
maintenance of fakeers (religious mendicants) 
and engage himself in praying for the conti¬ 
nued existence of the everlasting kingdom”. It 
was stated that the grantee was exempted from 
all civil dues and official taxes and that no one 
should under any circumstances come in his way 
for the purpose of recovering the revenue, etc. 
This grant was confirmed in 1760 by the then Ma¬ 
ratha King by a fresh sanad, which recited that 
the grant of the village by way of sarva inam 
should be continued to enable him “to continue 
the annachatra, and other religious performan¬ 
ces in the Sansthan continuously and perform the 

festivals of the anniversarj* days”, etc. 

“With all trees, water, stones and all other 
incidents.” In 1863, the British Government 
continued the grant as sarva inam continuously 
to the Math so long as the jahagirs attached to 
the Math were continued, subject to such naza- 
^na as Government might think fit to levy. 
Frorn the terms of the decision of the inam com¬ 
mission it appeared that the inam was a devas- 
than mam granted to the Math, but in the 
alienation register the village was classed as jat 
mam, to be claimed till the Sankaracharya 
Math IS in existence”. In 1803. the Sankara- 
cnarya of the Math granted in inam three lands 
in the village to the Ayya or Priest of the Liga- 
yat Math in that village. In 1821, he made a 
similar grant of two lands in the same village 
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to some other persons for the maintenance of their 
family and in consideration of the fact that they 
had rendered services to the grantor loyally for a 
long time and had' been very useful. In 1735 
one land in the same village was granted by the 
bankaracharya in inam to a Brahman who had 

religious duties in 
the Math and who was well-versed in the Shas- 
tras and Vedas. In 1928, the appellant, the 
then Sankaracharya of the Math claimed assess¬ 
ment on the lands in all the three lands granted 
by the three respective grants by his predcces- 
sors-in-title from the present holders (other 
respondents) and on their refusal to pay, he re¬ 
covered it from them through the revenue autho¬ 
rities. The respondents thereupon brought 
suits for a declaration that the appellant was 
not entitled to recover any amount from them 
by way of rent or assessment for the suit lands, 
for refund of the amounts already recovered 
and for a perpetual injunction restraining such 
levy in future. 

//Wd, (1) that the grant was in the inam to 
the Math and in the nature of a devasthan inam, 
and the fact that for s6me reason or other the 
mam was entered in the alienation register as 
jat or personal inam did not make it any the 
less an inam to the Math, and being an inam to 
the Math, it was subject to all the conditions 
attaching to such inams; (2) that the grants in 
favour of the sub-inamdars (respondents) not 
being grants from the Crown must be construed 
m favour of the grantees; (3) that the grants 
to the respondents were granted free from the 
liability to pay assessment; (4) that the appel¬ 
lant s inam being in the nature of a devasthan, 
that is, an inam to a religious institution, each 
succeeding head of the Math would not be bound 
by the alienations which were not for legal neces¬ 
sity made by his predecessor, and would be en¬ 
titled to repudiate them within 12 years of his 
becoming Mahant or head; and (5) that the ap¬ 
pellant having asserted his right to recover the 
assessment within 3 years of his having become 
head of the Math, was entitled to recover the 
assessment, and the respondents were therefore 
not entitled to the declaration or any other relief 
m the suits. (IVadia and IVassoodew, //.') 
Shankaracharya of Sankeshwar Math v. 
Chanmalappa. 187 I.C. 513=12 R.B. 471=41 
Bom.L.R. 1317=A.I.R. 1940 Bom. 112, 

•;- Construction—Inam grant of 1611 for do¬ 

ing Acharia purusha service in temple—Grant des¬ 
cribed as shrotriem— Confirmation m 1805 m fa¬ 
vour^ of descendant subject to performance of 
service—Nature of grant—If endowment for 
temple—M ortgage with possession — Validity — 
Suit to declare void — Limitation—Limitation Act, 
Art. 144. 

In construing a grant of such antiquity as one 
made as early as 1611, it is vain to except useful 
assistance from evidence of the manner in which 
the grant was viewed, say, in the present century. 
Where an inam grant made in 1611, is confirmed 
by the inam commissioner in 1865 on service 
tenure, that is to say, so long as the service is 
rendered in a devasthanam. the grant having been 
made for serving as Achariya Purusha in the 
devasthanam, and it is confirmed in the name of 
the great-grandson's great-grandson of the ori- 
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ginal grantee, disallowing the claim of the inam- 
dar for the continuance of the inam as a personal 
grant the grant is one to the family of the grantee 
and the family would be entitled to the village 
granted subject only to the performance of ser¬ 
vice. The description of the inam as a shroiriem 
itself shows the nature of the grant, and makes 
it clear that it is to be held by the family in here¬ 
ditary right subject to the performance of service 
in the temple. The property cannot be said to be 
an endowment of tlie temple, when the temple is 
not and is not intended to be given any interest 
in the property. It is clearly a case of a grant 
burdened with service. An alienation of land held 
on such tenure, by way of mortgage, is opposed 
not only to public policy, but also to the provi¬ 
sions of S. 6 (A), T. P. Act. A suit to declare 
that the mortgage is void is governed by Art. 144 
and not by Art. 134-B of the Limitation Act. 
The transfer should be regarded as void from 
the date of the transfer itself, and the possession 
of the alienee must be deemed to be adverse from 
that date and it must continue to be adverse, A 
person who succeeds on the death of the alienor 
in such a case cannot be said to acquire then only 
a right to the property for the first time. The 
transferee would acquire by adverse possession 
for over 12 years a prescriptive right under the 
mortgage, though it might be void when executed. 
{Pandrang Rozv and Abdur Rahntan, //.) Adi- 
NAR.WANA ChETTY V. SRIRANCACH ARIAR. 1940 

M.W.N. 404=51 L.W. 666. 

Co^tstruction—Inant Softad—Grant of alte^ 
noted village in inam together with all taxes and 
cesses present and future cesses, waters, trees, 
stones, mines, etc.—Trees on land occupied by 
khots, dharekaris and permanent trees prior to 
grant—Right to—Adverse possession by latter— 
Effect of. 

Where an inam sanad recites that an alienated 
village is granted to the grantee in inam together 
with all taxes and cesses, the present and future 
cesses, waters, trees, stones, mines and buried 
treasures, but exclusive of the rights of the hak- 
dars and ancient inamdars, the grant is clearly 
a grant of the soil and includes in express terms 
the rights to trees, stones, mines, etc. The inam- 
dar is therefore the owner of all timber trees 
which are in the lands in occupation of khots, 
dharekaris and permanent tenants which were in 
their occupation prior to the grant of the village 
to the inamdar. Where, however, it has proved 
that the khots, dharekaris and permanent tenants 
had for a period of over thirty years been exer¬ 
cising the right of selling, cutting and removing 
the trees on their lands, constantly, openly, to the 
knowledge of the inamdar and without his per¬ 
mission and without protest from him, it must 
be licld that the claim of the inamdar to the tree 
is barred by limitation and adverse possession. 

(H/adia and Sen, D.) m- 

MODAR Vishnu. 184 I.C. 437^12 
41 Bom.L.R. 805=A.I.R. 1939 Bom. 40^ 

_Construction—Nature of estate—Estate 

created for life of B—B given no right to trans¬ 
fer it except for necessity—On death of B with¬ 
out heirs property to go to plaintiff Nature of 
B's estate—Restraint on alienation by„^Yali- 

dity. See T. P. Act, S. 10. 1937 A.W.R. 11= 
1937 A.L.J. 84. 
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Construction—"^On death of widow, 
daughter, or, failing her, n^xt heirs if any, to in-- 
herit'\ 

^ The material portion of a grant ran as follows: 
“On the death of the last surviving widow, the 
daughter of the late Raja, or, failing her the next 
heirs of the late Raja, if any, will inherit the 
property”. 

field, that no gift was expressed in favour of 
the daughter until the death of the last surviving 
widow and no right vested in her until she sur¬ 
vived that period and the words “or failing her” 
meant failing her survivance at the death of the 
last surviving widow. 

Held also, that “next heirs” meant nearest heirs 
at the time when the succession opened on the 
death of the last surviving widow. The daughter, 
on survivance, would come in as a named heir, and 
the preceding gift to her did not affect the legal 
order of succession denoted by the words “next 
heirs” {Lord Thankerton.) Chota Raja Sa- 
HEB Mohitai V. SuNDARAM Ayyar. 63 I.A. 633 
=59 Mad. 633=38 Bom.L.R, 672=63 C.L.J. 
504=1936 M.W.N. 649=161 I.C. 888=43 L.W. 
734=8 R.P.C. 222=1936 O.L.R. 227=1936 All. 
L.R. 413=1936 P.W.N. 390=40 C.W.N. 737= 
A.I.R. 1936 P.C. 131=71 M.L.J. 41 (P.C.). 

— -—Construction—Right to minerals — Shro- 
triem grant to pious Mahomedans reserving jodi 
—Grantee's right to minerals—Burden of proof. 

Certain lands were granted by way of shrotriem 
to certain pious Mahomedans reserving a jodi. 
The original deed of grant was lost and was not 
produced. In 1790, the Collector wrote to the 
then shrotriemdar a letter asking him to pay a 
beriz of 130 pagodas into the Treasury in respect 
of the shrotriem, to obtain a receipt and happily 
enjoy the income (phalam) derived from the vil¬ 
lage certain extracts from the list of sanads were 
produced, referring to three grants in Persian 
made in 1760, 1769 and 1777. The inam register 
described the lands granted as consisting of 1647. 
41 acres of dry land, 112-50 acres of wet land, 
and 9*37 acres of garden land as well as 636‘77 
acres of poramboke land. The entry in the co¬ 
lumn containing the recommendation of the Deputy 
Collector was to the following effect: “The shro¬ 
triem being of an older date than 50 years can be 
confirmed. The shrotriemdars are willing to en¬ 
franchise. Quit rent l|8th. Rupees 597 inclusive 
of jodi. In Mr. Traver’s account of Fasli 1211 
this shrotriem is entered as a grant only for the 
lives of the persons in column 14. All of them 
died about 30 years ago and the shrotriem conti¬ 
nues to be uninterruptedly enjoyed by the persons 
in column 16. Mr. Travers seems to have entered 
so because the word ‘hereditary^ is not mentioned 
in the Parvanas. Under the present rules the 
title is perfectly valid as fifty years' undisturbed 
possession is proved.” There was no word in 
the register about minerals and the assessment of 
land revenue was based entirely on the value of 
the agricultural land. The land was used entirely 
for the purpose of producing crops till about 1900, 
but in 1900, the grantees began to extract and 
work mica from the land. 

Held, (1) that there was no grant of minerals 
to the grantee, and the fact that the Government 
agreed to treat the grant as being a hereditary 













383 


QUINQUENNIAL DIGEST, 1936—1940 


384 


GRANT. 

grant could not in any way alter the nature of the 
original grant; (2) that the burden of proving 
that the original grant did pass the right to the 
minerals was upon the grantee who claimed the 
same; (3) that the fact that mica had been work¬ 
ed from the land from 1900 was no ground for 
presuming that the original grant permitted the 
same. {Leach, CJ. and Lakshmana Rao, J.) 
Mahakaja of Venkataciri V. Secretary of 
State. 182 I.C. 392=12 R.M. 70=1938 M.W. 
N. 409=47 L.W. 628=A.I.R. 1938 Mad. 734. 

- Construction —Saranjam— Sanad—Grant of 

villages to grantee and his heirs from generation 
to generation—Provision for enjoyment in inam 
from generation to generation with rights of trees, 
water, stones, earth and minerals—If saranjam— 
If confers mere life estate or heritable and alie¬ 
nable estate. 

A grant or sanad of certain villages to the 
grantee and his heirs lineal and collateral from 
generation to generation, which recites that “the 
Ammals were granted including Kulbab Kulkanu 
and rights of trees, water, stones, earth and mine¬ 
rals, which rights were to be enjoyed in inam 
from generation to generation” and that the inam 
was to continue “so long as there shall remain in 
existence any male heir in the family of the 
grantee,” cannot be held to be a saranjam grant 
such a grant is one conferring a heritable and 
alienable estate. It may be that the grant in the 
first instance was made for political or military 
services. But such grants are not necessarily of 
the nature of saranjam especially when there is 
nothing in the sanad to indicate that a mere life 
estate was intended, and when the indications are 
rather the other way. (Broomfield and Macklin, 
JJ.) Dattatraya V. Sadashiv. 185 I.C. 839= 
12 R.B. 271=41 Bom.L.R. 882=A.I.R. 1939 
Bom. 513. 

■ — Construction—Service emolument apper¬ 
taining to office of Kazi—Liability to be sold in 
execution. 

Where a Sanad declares that a certain land shall 
be permanently continued as service emolument 
appertaining to the office of Kazi, such land is not 
liable to be sold in execution of a money decree 
against a de facto Kazi who is performing ser¬ 
vices as such. (Broomfield and Macklin, JJ.) 
Sattappa Gurusattapha V. Mahomed Saheb 
60 Bom. 516=163 I.C. 305=9 R.B. 4=38 Bom. 
L.R. 221=A.I.R. 1936 Bom. 227. 

——- Construction—Service grant—Essefttials of 

Grant of land from generation to generation 

and expressing hope that grantee should wish for 

prosperity of donor—If absolute grant or service 
grant. 

In order that a grant may be a service grant. 

It IS necessary that the service which is annexed 
to the grant must be of a specific character and 
the grantee so long as the service is capable of 
being rendered, under a legal obligation to render 
ll’ ^^ccution of a decree against the judg- 

which were granted to his 
ancestor by the Scindia Government were attach- 

. It was stated in the sanad that the grantee 

Dg a person devoted to religion and a deserving 

^ family person, the grant was 
made to him m order to enable him to carry out 

It was also stated that the grantee 
should enjoy the land from generation to genera- 
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tion and wish and pray for prosperity of the ad¬ 
ministration of the donor. It was contended by 
the judgment-debtor that the lands were not lia¬ 
ble to attachment as the grant thereof was made 
for rendering religious service. 

Held, that, on a true construction of the sanad, 
the terms thereof did not impose any condition 
of service on the grantee so as to import to it a 
character of a service tenure. The expression 
from generation to generation” conveyed grant 
of an absolute estate to the grantee. The words 
that the grantee should wish for the welfare of 
the administration of the grantor were so general 
arid indefinite that it was impossible to spell out 
what particular kind of service was contemplated 
by the grantee. The words merely expressed a 
hope that the grantee should be grateful and wish 
for the good of the grantor and his State. The 
words could not be said to have any legal effect 
in restricting the plenary right of the grantee as 
a proprietor of the land. The grant therefore 
conveyed an absolute hereditary estate unfettered 
by any condition which imposed any legal liability 
on the grantee to perform any service. The land 
so granted was therefore liable to attachment in 
execution of a decree against the holder thereof. 
(Stone, C.J. and Niyogi, J.) Radhakisan v. 
Balambhat. I.L.R. (1938) Nag. 27=172 I.C. 
924=10 R.N. 261=A.LR. 1937 Nag. 248. 

—- Construction — Service grant — Resuma- 

btlity—Grant of office remunerated by share in 
income of lands or grant of land burdened with 
service—Nadgowda watan-^rant of office of 
gtimasia hereditarily'—Grantee given right to ma¬ 
nage watan lands and to take one-fourth share of 
income—Effect of—Resumability. 

Grants of office to be remunerated by a share in 
the income of lands are always resiimable unless 
the grantee can show that they have specially 
conditioned otherwise so as to prevent their re- 
sumability. The plaintiff claimed that his ances¬ 
tors were the gumasthas of the Nadgowda watan- 
dars (ancestors of the descendants) and that 
under a grant or sanad made by the latter cer¬ 
tain lands had been granted to his ancestors by the 
ancestors of the defendants for the gumasthagiri 
service performed in the past and to be perform¬ 
ed in the future and he relied on three documents 
or sanads as the basis of his title. The first sanad 
of the year 1791, which was the original grant, 
recited that the father of the grantee had exert¬ 
ed himself very much for the grantor’s watan and 
had rendered very great service and that there¬ 
fore the watan of gumasta had been conferred on 
him, that the gp’antor would continue the post of 
watan gumasta to the grantee without break so 
long as the sun and the moon endure, and after 
referring to the fact that a separate sanad had 
been granted for one-half chavar land out of the 

grantee for the maintenance 
u 1 ? 8^3*itce’s family, the sanad stated; “you 
should take accordingly and should take one- 
fourth having given us three-fourths after credit- 
ing the leasehold, share produce or cash, rent of 

all the mam lands.we should continue 

hereditarily the gumasta watan which is bestowed 
on you by us with pleasure. No one of our des- 
cendan^ is entitled to take away the gumastha- 
snip. You should be loj-al and honest towards 
us, and should serve obediently by doing the par- 
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gana service keeping in touch with Government 
and managing the watan.” The second sanad of 
1849 after referring to the half-share m the cash 
allowance, perquisites, etc,, which had S'ven 

and to the gift of one and half chavar of land, and 
reciting that the grantee, after excluding these, 
was to give the grantor three-fourths share in the 
yield of the inam lands, and that the g^^^antee 
should retain the remaining one-fourth, concluded 
bv saying: “We will continue as above the gu- 
masthaship to you hereditarily. None of our 
descendants will ever raise any objections. Ihe 
third sanad which was of the year 1^3 
that the grantee was making vahiwat hereditarily 
and provided inter alia, .“there ^emam 14 village^ 
and inam lands assessed at Rs. 303-8-0. In these 
our share is three-fourths and your share tor 
watan gumastaship is one-fourlh and is with you 
in all the villages since long. According to this 
old custom, you should enjoy hereditarily. You 
should give us the income of our share year after 
year. We have no concern to let out the lands m 
the villagers directly and to collect the mcom^ 
Yourself and your descendants 

give us our three-fourths share annually accord- 
fng to the letting value and you should take your 

onifourth share. . . In the above 
should make vahiwat of the watan for all times 

till the sun and the moon endure. . • • • • 

field, on a construction of the 
the three sanads read together did not confer 
anything more than the office of gumasta and pro 
v^rihat the office was to be 

one-fourth share in the income of the watan lands, 
and as such was clearly resumable. there being no 
ffrant of land at all burdened with service. The 
prant being one of an office only would be resum- 
Iwe wh'her it was for past and future ser^^ces 
or for future services only. i c 

MANT t;. Gurunath. 40 BomX.R. ^-174 i.c. 

«09=10 R.B. 487=A.I.R. 1938 Bom. 188. 

-Construction—Sheri 

haramdars— Government not 

Inference—Admission of grantees tine 

‘“’ci'rtatn tanks situated in an agraharam erased 
to be 'used for purpose of irrigation and ‘^e tank 

title io theTank-beds whether the Government so 

• ♦ ;t or not (Venkatasiibba Rao and Ab- 

intcndcd It or not. ^ Secretary ok 

688=11 R.M. 832=1938 M. 
W?N:244=47 L'W 438=A.I.R. 1938 Mad. 193 
= (1938) 2 M.L.J. 434. 

- Constructionr^Taluqdari 

Bagh house-^Restriction as to transferScope of 
—intention of Government. 

Q. D. 11—25 
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Where the sanad recited that the grantee should 
I not transfer his share ^to any one not taluqdar of 
I the heir to a taluqa\ it only means that the gran- 
tee could transfer his share only to any one m 
his own position or to his own heir apparent or 
to the heir apparent of such other person. The 
intention of the Government was that these houses 
should go with Taluqa as an appurtenance th^e- 
of The house should follow the Taluka. (Ha- 
milton and Yorke, JJ.) Raza Husain Khan v. 
Saiyid Mahomed. 14 Luck. 22=1938 O.A, 3^ 
=1938 O.W.N. 462=1938 O.L.R. 244=174 I.C. 
993=10 R.O. 287=A.I.R. 1938 Oudh 175. 
_Ca»i^/ruc/ion —Taluqdari sanad—"Taluqdar 

and "heir to taluqa— Meaning of. , . ^ 

In connection with sanads issued prior to the 
Oudh Estates Act, the word 'Taluqdar ought to 
be understood only in the general sense m which 
it is commonly used to-day namely the owner ot 
a taluqa, and the expression ‘heir to a taluqa 
means the heir apparent to such a person as was 
then regarded as taluqdar. (Hamtlton and Yorke, 
JJ.) Raza Husain Khan v. Saiyid Mahomed. 
14 Luck. 22=174 I.C. 993=1938 O.A. 353= 
1938 O.W.N. 462=1938 O.L.R. 244=10 R.O. 
287=A.I.R. 1938 Oudh 175. , 

^—^^^Constfuctient—Two conflicting descriptions 
of subject-matter of grant—That which w more 
certain, stable and least likely to have been insert- 

ed ifiadvertently, must prcvajl. . . . . r 

Where there are two conflicting descriptions ot 
the subject-matter of a grant, or two conflicting 
parts of the same description, that which is the 
more certain and stable, and the least likely to 
have been*lnserted inadvertently, must prevail it 
it sufficiently identifies the subject-matter. Ap¬ 
plying this rule to documents m which there is a 
conflict between the description of the boundaries 
of the land conveyed and the description of the 
quantity, it has been held that the description of 
the boundaries, if it is precise and accurate, 
nates the description of the quality. But it the 
description of the boundaries is vague and un¬ 
certain, it yields to the description of die quan¬ 
tity 37 Cal. 293 and 14 W.R. 5 (P.C.), Rcl. 
on (Tek Chand, J.) I^Ns Kaj v Banarsi 
Lal. 175 I.C. 755=11 R.L. 56=A.LR. 1937 
Lah. 920. 

_ Cofistruction^lVatan service tna;!/—Gor¬ 
don sanad—// deals with right to soil or right to 
hold land free of full assessment of revenue—In¬ 
quiry under Bombay Rent-free Estates Act- 
Order resuming possession of lands—If ultra 
vires —of Government to resume posses¬ 
sion—''In lineal succession from generation to 
generation**—If includes adopted soti—Adoption 
by watandar without consent of Government or 

members of family—Validity. j *. u u fi,o 

The ancestors of the plaintiff claimed to hold the 

lands in suit without payment of any assessment as 
desgat watan. The right of the family to act as 
desai in respect of the lands was to some extent 
recognised by the Mahomedan Kings of Bijapur, 
afterwards by the Government of Peshwas and 
ultimately by the East India Company. In 1845, 
B, the then head of the family claimed to be en¬ 
titled to the lands and applied to have his name 
entered in the Government records. He died m 
1851, and after his death, Government challenged 
the right of his son B, who was then a minor, and 
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his widow, 5 who was managing the properties, 
to the privileges claimed. In 1852 the villages 
were attached under the orders of the Govern¬ 
ment on the ground that they were not desgat 
zvatan. but were held as jahagir or on non-service 
tenure. An inquiry by the Inam Commissioner 
followed, and in 1858. Major Gordon, the Inam 
Commissioner decided that the villages could not 
be regarded as desai watan or in any light other 
than of Government villages continuable under 
the first proviso to R. 6 of Sch. B of the 
Bombay Rent-fee Estates (Inam) Act of 1852 
during the time of the claimant, and that since the 
claimant had died, the lands should be at once 
resumed and assessed as khalsat. B appealed, but, 
the Government, without deciding the appeal, 
offered to B in 1864 that if he agreed, summary 
settlement in respect of the lands pertaining to his 
watan would be applicable to him on certain con¬ 
ditions to be laid down by Government. B hav¬ 
ing accepted the conditions, a sanad was issued 
to him 1872, in the form known as the Gordon 
sanad, under the Gordon settlement applicable to 
District Hereditary Officers* watans. It men¬ 
tioned that the lands and cash allowances entered , 
in the Government Records hereditarily shall be 
continued in lineal succession from generation to 
generation on condition that tlie persons in enjoy¬ 
ment and their heirs shall be obedient to British 
Government and act faithfully and honestly and 
shall go on paying to Government permanently 
the judi mentioned therein. The amount of the 
judi was mentioned, and then followed a clause 
which was in these terms: “So long as there are 
male heirs, i.e., direct or indirect of tK? watan or 
so long as any person adopted in the watandar 
family, the said lands and cash allowance shall be 
continued by Government without taking service 
and without demanding anything more than the 
above mentioned fixed amounts and without any 
objection or question as “to the rights of the per¬ 
sons in enjoyment”. B adopted the plaintiff, who 
was his daughter’s son in 1909, and he died in 
. 1918. Subsequently the Government passed 
orders resuming possession of the lands and cash 
allowance. Plaintiff having sued and obtained a 
declaration that he was the validly adopted son 
of B in 1924 applied to the Collector to have his 
name entered as watandar, but the Collector re¬ 
fused to do so and in 1926, proceeded to confis¬ 
cate the watan. Plaintiff having failed to get 
any redress from the Government ultimately 
brought a suit, claiming to be the watandar of the 
suit lands and of the cash allowance, and praying 
for a declaration that the order of the Govern¬ 
ment resuming possession of the properties ^yas 
illegal and ultra vires and for consequential relief. 

Held, (1) that the settlement arrived at bet¬ 
ween the Government and the inamdar was only 
as to the right to hold the lands free from full 
assessment, and that the settlement and the action 
of the Government preceding it had no reference 
to the right to occupy the soil, and consequently 
the sanad should also be construed as dealing only 
with the right to hold the lands free from full 
assessment and not as a grant of the right of the 
lands themselves; (2) that if either of the condi¬ 
tions of the grant, i.e., of being faithful to Go- 
vernm^t, and of paying a fixed duty, the judi, 
were broken, the grant would terminate and Go¬ 


vernment be entitled to claim full assessment on 
the lands but that any right of occupation which 
the inamdar possessed apart from the sanad 
would remain untouched; (3) that the words “in 
lineal succession from generation to generation” 
should not be construed in their literal sense as 
meaning descent from father to son, but should 
I be taken as equivalent to “continued to the owner 
and his heirs,” because the conditions imposed 
were not upon lineal heirs but upon heirs gene¬ 
rally; (4) that the plaintiff, as the adopted son 
of B, was clearly a lineal descendant of B, as 
under the Hindu Law an adopted son was, for 
all practical purposes, in exactly the same posi¬ 
tion as a natural born son and succeeded in lineal 
succession; (5) that in any case, even assuming 
that there was no male heir of the watan and 
also assuming that the sanad dealt with rights 
in the soil, the Government were not entitled to 
resume possession of the lands under the final 
clause, which was not a clause of re-entry, and 
that at the highest the Government, if there were 
no requisite heir to the watandar, were only en¬ 
titled to insist on service or further assessment, 
and had no right to resume possession of the land; 
(6) that the adoption by the watandar without 
the consent of the Government or of the other 
members of the family was good as between him¬ 
self and the other members of the family, though 
Government may not be bound to recognise the 
title of the adopted son to the watan; and (7) 
that the plaintiff was therefore entitled to the de¬ 
claration that the orders of the Government re¬ 
suming possession were illegal and ultra vires and 
could not be enforced against the plaintiff. 
(Beaumont, C.J. and IVadia, J.) Ramsomappa 
V. Secretary of State for India. 172 I.C. 271 
=10 R.B. 263=39 Bom.L.R. 851=A.I.R. 1937 
Bom. 465. 

- Crown grant—No term fixed—If an indi¬ 
cation of permanency—Absence of heritability 
and transferability — Resumption—Right to—Time 
limit, if any. 

Where there was nothing in a Crown grant to 
show that the grant was to be a permanent one, 
the mere fact that no term is indicated does not 
make it a permanent grant. Where there is no¬ 
thing in the terms of the grant to make it trans¬ 
ferable, nor is there any provision that the gran¬ 
tee’s heirs should hold it after him, and the gran¬ 
tee violates the terms by transferring it, the Go¬ 
vernment can resume it for a grant is resumable 
at any time by Government and no limit of time 
applies to Government. (Bennet and Verma, 
//.) Gaya Prasad v. Secretary of State. 181 
I.C. 584=11 R.A. 587=1939 A.L.J. 164=1939 
R.D. 155=1939 A.W.R. (H.C.) 155=A.I.R. 
1939 All. 263. 

- Crown land—Grant of land to daffadar by 

Revenue Divisional Officer—Cancellation by Col¬ 
lector—Validity of. 

Where a Revenue Divisional Officer made a 
grant of valuable Crown lands to the daffadar of 
his office, who was not a member of depressed 
classes, and the grant was set aside by the Col¬ 
lector under his revisional powers, that existed in 
1925. 

Held, the original grant must be considered 
to have been absolutely devoid of authority. The 
grant being adverse to the interests of the Govern- 
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ment, the Collector acted within the scope of the 
authority conferred on him by Board’s Standing 
Orders No. 15 in cancelling the grant. (Pon<f- 
rang Row ay\d Abdur Rahman, JJ.) Venkata- 
RATNAM V. Secretary of State for India. 1938 
M.W.N. 65=177 I.C. 629=11 R.M. 360= 
A.I.R. 1938 Mad. 318=(1938) 1 M.L.J. 187. 

•Duration—Permanent tenancy of watan 
lands—Death of grantor—Status of tetujnt — Ac¬ 
ceptance of rent from latter—Effect of. 

A permanent tenancy of paragana watan lands 
ceases on the death of the grantor: the grantee 
thereafter becomes a tenant on sufferance or, on 
acceptance of rent from him, a tenant from year 
to year—not a permanent tenant. {Broomfield 
and Macklin, JJ.) Babasaheb Appasaheb v. 
Laxmanappa Ramappa. 178 I.C. 854=11 R.B. 
198=40 Bom.L.R. 1015=A.I.R. 1938 Bom. 492. 

-Grantor’s right to derogate from—Owner 

of land selling same with old tree—^Right to cut 
branches overhanging his own adjacent plot 
Right of vendee to prevent cutting—Easement. 
See Easement—Acquisition. 47 L.W. 324. 

Xnam. See also Grant—Religious En¬ 
dowment. 


_ Inam— Alienability—Construction of sanad 

—Jat inam permanent to grantee, 'his softs, 
grandsons and great-grandsons and so on from 
generation to generation'—Confirmation by Inam 
Commissioner—Limitation to lineal male descen¬ 
dants of grantee — Effect. . , , 

Where a sanad of 1779 granted certain lands as 
jat inam permanent to the grantee ‘his sons, grand¬ 
sons and great-grandsons and so on from gene¬ 
ration to generation’ and which was renewed by 
the Inam Commissioner in 1857, on the same 
terms ‘so long as there shall remain in existence 
lineal male descendants in the male line of the 
grantee,’ on a question whether such land was in¬ 
alienable. , . . 

Held that there was nothing in the tenure ot 

the village to indicate that alienation was for¬ 
bidden, and that the terms of the Inam Commis¬ 
sioner’s renewal order, do not lay down any res¬ 
triction as to the grantee’s power of alienation 
but merely state the period during which the 
village would be allowed to be enjoyed as mam. 
{Broomfield and IVadia, JJ.) G^JAnan v. Janki- 
BAi 39 Bom.L.R. 1304=174 I.C. 256=10 R.B. 
436=A.I.R. 1938 Bom. 113. 

_ Inam— Channel coming into existence after 

inam grant—Ownership in bed—Presumption. 

In cases where a channel is shown to have come 
into existence after an inam grant, the presurnp- 
tion of ownership even in respect of the bed of the 
channel will be stronger m favour of the inamdar; 
but the Court will have to draw inferences as to 
the arrangement under which the channel, serving 
not merely the inam village but other villages 
above and below, is likely to have been constructed. 
{Varadachariar, J.) Secrctary oJ State 
Narayana Ayyar. 1937 

597=10 R.M. 71=46 L.W. 748=A.I.R. 1937 

Mad. 523=(1937) 2 M.L.J. 178. 

"■ Inam—Irrigation channel—Bed of—Rights 

of inamdar afid of Government. 

The inamdar must be held to have some inter¬ 
est in the bed of the channel, _ to_ the extent re¬ 
quired to enable him to maintain it in an efficient 
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condition as a source of irrigation for his lands. 
Further, even if his right to take water for irri¬ 
gating the inam lands be put no higher than an 
easement, he would be entitled under S. 24, Ease¬ 
ments Act, to do on the servient tenement {i.e.. 
the bed) all acts necessary to secure the full en¬ 
joyment of the easement, subject of course to the 
limitations indicated in that section. In like 
manner, the Government by reason of its interest 
in villages lower down, may be entitled to do 
certain acts on the bed of the channel within the 
inam limits, even if this portion of the bed should 
be held to be the property of the inamdar. Such 
acts whether done by the inamdar or by the Go¬ 
vernment cannot be said to amount to a trespass. 
The removal of the stones from the channel beds 
cannot by itself be said to ‘damage* the servient 
heritage. It seems unjustifiable to impose on the 
inamdar the duty of giving notice to the Govern¬ 
ment officers before the inamdar could do what 
he is legally entitled to do, vh., to clear silt or 
effect repairs to the channel within his limits. 
{Varadachariar, J.) Secretary of Stati: v. Na¬ 
rayana Ayyar. 1937 M.W.N. 145=169 I.C. 
597=10 R.M. 71=46 L.W. 748=A.I.R. 1937 
Mad. 523=(1937) 2 M.L.J. 178. 

- Inam—Personal inam by Government — Es¬ 
tate not known to personal law of grantee — Crea¬ 
tion of — Validity—Successive life estates or limi¬ 
ted interests—Power to create. 

In the case of personal inams granted by the 
Government, the latter may create heritable es¬ 
tates not known to ordinary Hindu or Mahome- 
dan Law; and when once created the terms of 
the grant have got to be enforced by Courts. It 
is open to the Government to create successive 
life-estates or limited interests and the prohibition 
as to alienation may be imposed by the Govern¬ 
ment either by virtue of an enactment or by a 
grant. To such case S. 60, C. P. Code, would 
apply and the property is not therefore liable to 
attachment and sale in execution of a decree 
against the holder. {Abdul Ghani and Singara- 
velu Mudaliar, JJ.) Khani Beoam Saheba v. 
Krishnanandagim Bavaji. 17 Mys.L.J. 305= 
44 Mys. H.C.R. 249. 

- Inam — Pre-settlement ifxam zvithin samin- 

darx—Land forming single block in single owner¬ 
ship and bordered by natural stream—If riparian 
tenement—Right of zamindar to levy water-cess 
from inamdar—Origin of inam and stream un- 
knozvn. 

A pre-settlement inam within the geographical 
limits of a Zamindari, consisting of a single block 
of land in a single ownership, part of which is 
wet and part dry, and bordered by a natural 
stream, the origin of the stream and the origin of 
the inam, both being unknown, must be presumed 
to be a riparian tenement. It has to be presum¬ 
ed that the grant of the land carried with it the 
right to utilise the water from the stream; and 
the fact that in the inam statement only a speci¬ 
fied extent of it is mentioned as wet is no crite¬ 
rion for restricting the user to that extent. The 
zamindar consequently has no right to levy water- 
cess from the inamdar. {Venkataramana Rao, 
J.) Venkataratnam V. Maharajah of Pitta- 
pur. 175 I.C. 889=11 R.M. 19=1937 M.W.N. 
974=46 L.W. ^12=A.I.R. 1938 Mad. 68. 
















392 


391 QUINQUENNIAL DIGEST, 1936—1940 


GRANT. 


1 GRANT. 


■■■ liiam—Presumption from long enjoyment. 

Long enjoyment of inam tenure without ques¬ 
tion for seventy years raises a presumption that 
it had a lawful origin. {Lord Roche.) Vina- 
YAK Rao V. Secretary of State for India. 1937 
M.W.N. 619=3 B.R. 37=45 L.W. 739=1936 
AII.L.R. 855=1936 O.L.R. 569=38 Bom.L.R. 
1265=64 C.L.J. 178=9 R.P. 112=164 I.C. 753 
=A.I.R. 1936 P.C. 312=(1937) 1 M.L.J. 367 
(P.C.). 

- Inam — Resumability—Presumption as to — 

Rule—Pattamdar service inam—If resumable. 

Inam grants fall under three groups: (1) grants 
of land on favourable rent burdened with service; 
(2) grants made in consideration of past and 
future service; (3) grants of officers remunerated 
by an interest in land in lieu of wages. Grants 
falling under groups (1) and (2) arc normally 
out and out grants not resumable by the grantor 
in the absence of a condition to that effect, and in 
any case the zamindar who seeks to dispossess 
persons who have been in possession for several 
generations has, in the first instance, to establish 
facts forming a basis for a prima facie inference 
that the grant is one which may be resumed. In 
the case of post-settlement personal service inams, 
there is a presumption, to start with, that the 
grantor has a right to resume and that it is in¬ 
cumbent upon the holder of the grant to rebut this 
presumption when once it is established that the 
grant is of this nature. As to pre-settlement 
inams, in the absence of clear evidence as to the 
nature of the grant the question as to the class 
or groups in which they fall is a matter on which 
there is no presumption cither way. A Pattamdar 
service inam grant, which is a grant relating to a 
service involving the giving of assistance to the 
Revenue Subordinates of the zamindar, is pre¬ 
sumed to be resumable in the absence of evidence 
to the contrary. {Wadsworth, J.) Sanyasi 
Naidu V. Raja of Vizianagaram. 179 I.C. 524 
t=ll R.M. 597=(1938) M.W.N. 953=48 L.W. 
458=A.I.R. 1938 Mad. 1006. 


-- 1nam—Rights under—Extent of—Evidence 

—Grant by pre-British Government—Inam title- 
deed—Value of original grant as evidence. 

The law undoubtedly is that after cession of 
territory the only enforcible rights in respect of 
lands ceded, are those subsequently conferred by 
the Crown by express or implied agreement, or 
by legislation. ^ The British Government were 
bound to recognize the revenue free grants 
of the previous Governments, though in practice 
they did recognize them. But when the original 
sanad is produced and the inam title-deed does 
not curtail or limit the right conferred by its 
terms, the original grant remains the best evi- 
<Rncc of what has been granted by the Crown as 
the result of the inam enquiry. {Venkatasubba 
Rao and Abdur Rahman, JJ.) Appa Rao v. 

688=11 R.M. 832 

438=A.I.R. 1938 
Mad. 193=(1938.) 2 M.L.J. 434. 

., , Tope inam—Grant to person des¬ 

cribed as dharmakartha—Grant shown as dharma- 
dayam subject to condition of tope being preserv¬ 
ed and the produce applied to charity—Tope used 
for shelter of villagers’ cattle and way-farers and 
produce distributed among villagers—Nature of 
grant—If public charitable trust. ^See C. P Code 


S. 92. 1937 M.W.N. 1089=(1937) 2 M.L.J 
505. 


Inam—Wrong descent—Duty 
Rights Officer. 


of Record of 


\\ffien a Record of Rights Officer comes across 
an inam which has wrongly descended to the then 
holder, there is no objection to his making an 
entry regarding the defective title and forward¬ 
ing it to the Deputy Commissioner for action. 
{Roughton, P. C.) Mt. Renukadai, In re. 1938 
N.L.J. 258. 


- Jagir^Crown grant of—Sanad making 

estate impartible and inalienable—Grant by jagir- 
dar to junior members in lieu of maintenance — 
hxalienahility—If implied—Alienation by junior 
members — Alienee—If liable to be ejected by 
jagxrdar. 

Where a jagir is granted by the Crown under a 
sanad with the incidents of impartibility and in¬ 
alienability attached to it, the whole estate is in¬ 
alienable. When part of it are granted by the 
holder to the junior members in lieu of their 
maintenance, the parts so granted to them also 
remain inalienable, though the junior members 
arc not expressly debarred from alienating them. 
The terms of the grant creating the parent estate 
necessarily imply that the condition of inaliena¬ 
bility operates throughout and an alienee from 
the junior members is therefore liable to be 
ejected at the instance of the jagirdar or the hol¬ 
der of the estate. The right of maintenance of 
the junior members is only a personal right which 
is incapable of assignment. {Niyogi, J.) Mo- 
hanlal Parwar v. Bijaya Singh Jagirdar. 20 
N.L.J. 1. 

J agir—Forms of grant. 

Ordinarily the Government grant jagirs in the 
form of assignment of land revenue but it may 
also take the form of cash allowance by the Go¬ 
vernment or the assignment of other dues recover¬ 
able by the Government as the recovery of the 
fines and recovery of the income of a garden. 
{Jai Lai, J.) Raja Balbhadar Singh v. Shan¬ 
kar Das. 172 I.C. 426=10 R.L. 318=39 P.L. 
R. 434=A.I.R. 1937 Lah. 211. 


- Lawful grant — Presumption — Ancient 

tratisaction—Binding nature—Legal necessity — 
Absence of evidence as to—Presumption of latv- 
ful grant. 

Per Wort, J. {Rowland, J., contra) :—The pre¬ 
sumption of a lawful origin in support of pro¬ 
prietary rights, long and quietly enjoyed is not 
a branch of the law of evidence but a presump¬ 
tion arising in law in the absence of evidence. 
Where a grant made by a person having limited 
powers of alienation is challenged after the lapse 
of several years as invalid on the ground of ab- 
.sence of legal necessity, if there are no facts 
established directly connected with the question 
of necessity, and the grantee or his successor does 
*^ 1 ?^ any evidence to support the claim 

that the grant was within the competence of the 
grantor, the Court would be entitled to assume 
that the grant was lawfully and not unlawfully 
made and that it was a grant for legal necessity. 
(Ik or/ and Rowland, JJ.) Darbar Saheb v. 

Kandarp Nath Sah Deo. 162 I.C. 

567=17 Pat.L.T. 488=A.I.R. 1936 

IrSiZ^ 275 . 
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•Lost grant—Acquisition of rights xmdcr— 


Proof required. ^ . . 

Tn order to acquire a right by prescription or 

under a lost grant, it is necessary to show (1) 
that the origin of the right was legal, (2) that 
the right had been enjoyed openly, peaceably aiul 
uninterruptedly, and (3) that the right was valid 
and enforceable against all. {Sulaiman, C.J., Baj- 
Pat and Ganga Nath, JJ.) Gauri Sh.ankar v. 
Hf.manta Kumari Debt. 58 All. 818=162 I.C. 
512=8 R.A. 877=1936 A.W.R. 266=1936 A.L. 
J. 223=1936 All.L.R. 440=A.I.R. 1936 All. 301 

... 

_ -Lost grant—Presumption tn favour of 

habitants of a village— Whether can be raised. 

There can be no presumption of a lost prant 
in favour of a fluctuating and unascertained body 
of persons who constitute the inhabitants of a 
particular village. (M.C. Chose and Mukherjea. 
JJ.) AsRAnui-i.A V. Kiamatulla Haji Ghou- 
DHURY. I.L.R. (1937) 2 Cal 86=171 I.C. 785 
= 10 R.C. 305=66 C.L.J. 284=41 C.W.N. 503 

=A.I,R. 1937 Cal. 245. , . t. • 

Lost grant—Presumptton of —Kavinera or 
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make it an insullKient basis for a claim for the 
ground of a lost grant; (4) that the liability to 
pay the Mcra was not a personal liability but one 
virtutc /t’lmrae, and was in the nature of a charge,* 
as the payment had to be made out of the profits 
of the Zemindari villages, and as long as any per¬ 
son continued to be in possession of a village out 
of whose melwaram the mera was payable, he was 
liable to pay it as a condition of his tenure as 
zamindar; (5) that a claim to a payment of the 
kind fell under Art. 131, Limitation Act, as a peri¬ 
odically recurring right, so far as the claim was 
for a money decree against the persons in posses¬ 
sion of the mchvaram interest; and (6) that the 
suit would be governed by .^r^ 132 if the plain¬ 
tiff, who was entitled to a charge sought recovery 
of the amounts by sale of the particular property 
charged—the chargq being available against each 
village in respect of the portion of the mcra mie 
from the mchvaram of that village. {Varada- 

chariar and Pandrang Row, JJ.) 

Loud Govind Doss Krishna Doss. 176 I.C. 247 
= 11 R.M. 75=46 L.W. 358 = 1937 M.W.N. 899 
=A.I.R. 1938 Mad. 47. 


I l/riAfA* * • ^ * J * 

percentage of melwaram of villages tn sanwwari 
—Payment made to claimants for long ttmc— 
Absntce of indication of service grant—Nature of 
rioht—Different rates adopted tn different villages 
—If makes claim indefinite—Right to charge 
Suit for arrears — Limitation—Limitation ^ct, 

Art.f. 131 and 132. . r 

Plaintiff sued different persons m possession ot 
different portions of a zamindari for recovery ot 
a sum of money representing arrears of Kavmera, 
alieging that more than 200 years ago, there 
a grant by the then zamindar to the plaintiff s 
predecessor-in-title of certain mams m the zamin¬ 
dari and also of a hereditary right to receive a 
small fraction of the zamindar s mejvaram in 
each village in the zamindari. The defendants 
pleaded that the payments, if any. were only m the 
nature of voluntary payments 

performance of services, and were ‘o^efinrt^e, that 
the claim was barred by limitation and that the 
right claimed could not be enforced m a Cour 
law. It was found that as early as ^810 ^aintiff s 
predecessor claimed under a grant of 1690 which 
had been lost, that the officers concerned were 
satisfied with the explanation for non-production 
of the grant, that the accounts of the zamindari 
at least from 1832 clearly showed a practice on 
the part of the village officers, in preparing the 
village accounts, to make a deduction m respect 
of this Kavinera, before ascertaining the amounts 
to be remitted to the zamindar as his nett *”come, 
and thTfrom 1894. the plaintiff’s title had been 
asserted and established in various litigations 
Held (1) that the only conclusion from the 
facts established was that it was m recognition of 
a hereditary right under a pre-existing, but sub¬ 
sequently lost, grant that the merq was P»‘'l 

to the plaintiff's predecessor-in-title and after¬ 
wards trthe plaintiff; (2) that since there was 
nothing to indicate that it was a service grant, 
the payment could not be treated as one m return 
for ser^vices to be rendered; (3) that the fact that 
different rates were adopted in different viUaps, 
did not, so long as there was no lack of unifor¬ 
mity so far as the rate for each villap is con¬ 
cerned. make the payment an indefinite one or 


_ Lost grant—Presumption of—Loss of pre- 


rogative power of Crozvn to tax property 

The law may presume the existence of a grant 
which has been lost where it is sought to disturb 
a person in the enjoyment of a right which he 
and his predecessors have immcmorially enjoyed, 
but it cannot be so presumed that the Crown has 
by some lost grant deprived itself of the prero¬ 
gative power to tax the property of its subjects 
(e.g., no land revenue was charged for over oU 
years). {Lord Macmillan.) Kamala Vahoi^i 
V. Collector of Bombay. 64 I.A. 334=I.L.R. 
(1937) Bom. 756=31 S.L.R. 665=169 I-C. V78 
=41 C.W.N. 1194=46 L.W. 227=1937 O.L R. 
413=1937 A.L.R. 647 = 10 54=1937 

M W.N. 939=3 B.R. 759=39 Bom.L.R. 1046 
=66 Ci.j 43=1937 P.W.N. 985=A.I.R. 1937 
P.C. 271 = (1937) 2 M.L.J. 362 (P.C.). 

_ Lost grant—Presumption of—When arises. 

It is clear that whether a lost grant is to be 
presumed from a given state of facts is a ques¬ 
tion of fact. A Court is not bound to presume 
a lost grant but it may do so. It is only 
of long possession under the claim of dennitc 
right that the question of presumption of a lost 
grant arises. {Wort, J.) Mahendra Nath 
S lKHAR V BhABENDRA ChANDRA RaY. 167 JL.Lv. 

66=9 R.P. 376=3 B.R. 263=A.I.R. 1937 Pat. 
53* 

_ Lost grant—Presumption of—When arises 

—Long possession accompanied by non-payment 
of rent—Effect of—Evidence of express grant of 
rent-free lands—Absence of evidence of identifi¬ 
cation of lands in possession as those comprised 
in grant—Presumption of lost grant — If 

A presumption of lost grant of rent-free lands 
may be made under certain circumstance from 
the fact of long possession accompanied by non¬ 
payment of any rent. But when there is an ex¬ 
press grant, no presumption of a lost grant can 
arise. When there is an express rent-free grant 
to the defendant’s ancestors but he is unable to 
identify the lands in his possession as the lands 
comprised in that grant, he cannot rely on a 
presumption of lost grant. {Wort and Agarwala, 
JJ.) Kameshwar Singh Bahadur v. Sakhwat 
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Alt. 167 I.C. 238=9 R.P. 396: 
PatL.T. 819=A.I.R. 1937 Pat. 


QUINQUENNIAL DIGEST, 1936—1940 


:3 B.R, 283=17 
96. 

■———Z-oj/ grant — Presumption, when arises — 
Rtght io irrigate plot by cutting channel across 
public pathway^Lost grant, if can be presumed-^ 
nntry m C. S. records recording irrigation rights 
in respect of plot—Value of—Distinction between 
public and village pathway. 

No presumption of a lost grant is possible when 
the circumstances are such that no lawful grant 
could be made. A right to irrigate a plot from 
a tank by cutting a channel across a public path- 
way amounts to an infraction of the rights of the 
public, and no presumption of its legal origin 
could be made. There can, therefore, be no pre¬ 
sumption of a lost grant in such a case. An 
entry in the C. S. records recording irrigation 
rights m respect of the plot* in question, cannot 
by Itself give rise to a presumption that the grant 
of the irrigation rights was anterior to the rom- 
mencement of the pathway. Where, however, 
the pathway is not a public pathway but a village 
pathway, the rights to which are vested in the 
villagers only, no question of injury to public 
rights would arise by obstruction of the same. 

^ S>'ant can, therefore, 

arise in respect of a right to take water by cut- 

^^ong a village pathway. (Mttkher- 
c Jatind^ Nath Mullick v. Satya 
^ i^AR Sain. 42 C.W.N. 445=177 IC 5S= 
11 R.C. 199 (2)=A.I.R. 1938 Cal. 366. 

- ^ Tyost grant—Presumption of—JVhen can 

be invoked—RtgJit to use water from a particu¬ 
lar source for all times. 

theory of a lost grant cannot be invoked, 
whore the grant sought to be relied upon is one 
^ likely at all to have been granted, 

least 50 years ago. Where the policy of the 

to preserve un¬ 
fettered their discretion in the matter of distri¬ 
bution of water or regulating its suddIt it 
most unlikely that an? granf would been 

made under due authority of the right to use 
water frorn a particular source for all time with¬ 
out reserving power to the Govenment to make 

presumed, if at all, as a matter of fact when all 

there must 

^ where tJie cir- 

199-1938 M.W.N. 97=A.I.R. 1938 Mad. 


Of ZeZnZl ''oZ'Xt'i 

maintenance of family ^rom for 

ration—Transferabnitv 

9. 2. 1937 A Grants Act, 


—^^upancy hbrdin^, becoming a grove- 

eri sta/u7^Tr7ZZeT%°^ Srove-Gronc-boia- 

<snA Tights f V^ot— Position 

oe°'pZrLd\t‘*wK r '‘V of aa 

occupancy rights^ ^ the 

grove rights superseded by 

grove rights. When the grove disappears, the 
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grove-holder becomes a non-occupancy tenant in 
the plot; the former occupancy rights are not 
revived therein. The transferee of a grove plot 
forming a part of an occupancy holding, acquires 
grove rights, but they are extinguished when the 
grove disappears. He then becomes merely a 
sub-tenant or trespasser or at best a non-occu¬ 
pancy tenant. Though the original occupancy 
tenant might have managed to retain his occu¬ 
pancy rights in such land, that would not entitle 
his transferee to attempt to establish a .claim to 
the same rights. {Darling, S. M.) Banwari 
1.AL V. Arid Husain. 1938 A.W.R. 37 (B.R) 

— Zamindari — Irrigation 
tank ioithxn boundaries of 3 amindaH—Tank not 

communal property—Government not exercisina 
ownership for over a century-If to he presuZ 

ea excluded from zamindari settlement — Owner¬ 
ship of tank. 

A tank within the boundaries of a zamindari, 
Which IS not communal property but which is 
an irrigation tank cannot be held to belong to 
the Government merely because it is referred to 
in the Survey and Settlement Register as «do- 
ramboke , or that it is described as a village 
tank or that it has not been taken into account 
in fixing the assessment payable by the zamindar. 
^Vhero it IS shown that the Government during 
a period of over a century never exercised any 
acts of ownership over the tank in question, it 

ho\ong to the zamindar and 
the Government. (Venkatasubba Rao and 
Abdur Rahman, JJ.) Venkataratnam v. Se¬ 
cretary or State. 182 I.O 957—19 -r -m 
193=1938 M.W.N. 306=47 L.W. ^La f 
K. 1938 Mad. 665=(1938) 2 M.L.J. 462 

Re-grant—Confiscation and re-grant by 
Government—Proprietors, if bound by interme- 
diate acts of Government. 

Government during Mutiny of 1857 attached 

properties under “General Order”. 
The attached property was leased out on a nomi- 

t^nbuilding purposes for the construc- 

bazar for the convenience of 
tho military camp. The lease was on the as 

remair’there i" '‘kelihood the bazar would 

tCt ff ner h provided 

there f ^"bance the bazar was removed from 

mateHals lessee would be competent to remove 
aterials. Further the lessee could sell the 

information” to the 

le^eo nnnw' L Conditions on which the 

r 1 ^^spoascseed were misconduct of 

mnnT required by Govern- 

qiiLba attached property was 

who nrovPfl^ released to tJie former proprietors, 
who proved their innocence. ^ 

^***'*^ though the proclamation did not 

wnt the terms clearly indicated that the grantees 
were permanent tenants ® 

Icnw’ '*b« attachment before 

- ^ nothing less than appropriation of 

then at tbe time 

Tf erace it it®/a»» an act 

^ to 'release' the property; the 

releases were re-grants conferring only those 

Govfmn^enl th^^ 

Wnd by aH thT °Z *t® P"P"«‘<>” were 

oy all the intermediate acta (leases of 
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the attached property for the bazar) of the 
Government in respect of the property assigned. 
{Tek Chand and Dalip Singh, JJ.) Hath 
Mahomed Suleman v. Hart Ram. 176 I C. 
65=11 R.L. 161=39 P.L.R. 602=A.I.R. 
1937 Lab. 370. 

_Ro-grant—Incidents of—If revests to ori¬ 
ginal status—Government purchasing at sale for 
arrears of revenue—Subsequent restoration of 

estate to owner. See Hindu Law Impartible 
Estate. A.I.R. 1937 All. 377. 

_ Ee-grant by Government after confiscation 

_ Private property seised by Government af^r 

the Mutiny—Subsequent restoration to original 
owners—Permanent tenancies created by Govern^ 
mmt after seisure—Effect on—Act X of 1858. 

The attachment of the private property of 
the inhabitants of Delhi and its neighbourhood 
in 1857 and 1858 was nothing less than appro¬ 
priation by the British Government who became 
the de jure as well as de facto owner thereof, 
and the subsequent restoration of the seized pro¬ 
perty to the original owners was a re-grant to 
them on certain conditions, and conferred a new 
title on them. The provisions of Act X of 
1858 have no bearing upon the attachment, ir, 
therefore, after the seizure and before the re- 
grant the Government had created permanent 
tenancies on the land, the re-grant was subject 
to such tenancies. {Tek Chand and Dalip 
Singh, JJ.) Mt. Nazie-ul>nisa v. Mahomed 
Ishaq. I.L.R. (1940) Lab. 3^2=18^ I. C. 
372=12 R.L. 522=42 P.L.R. 61—A.I.R* 

1940 Lab. 100. , ^ 

Religious endowment—Inam lands—Grant 
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tempi© must bo held entitled to the inam in 
ejuestion, and as such tho Arehakas who are en¬ 
joying the inams as> being attached to tho tem¬ 
ple cannot claim title to the same ad¬ 
versely to tho temple. {Cornish and VaradU’ 
chariar, JJ.) Board of Commissioners for 
THE Hindu Rfaiuious Endowments, Madras f. 
Veeraraohavacharlu. 177 I.C. 321=11 R- 
M 309=46 L.W. 668=1937 M.W N. 708= 
A.I.R. 1937 Mad. 760=(1937) 2 M.L.J. 368. 

■Religious endowment—Inam lands of tern- 


bv Native Ruler to village temple for Nxtya 
Naivedyam and Peeparadhana—Grant ^ ^ure 
so long as temple exists—Worship of Vishnur-- 
Temple ceasing to exist—Building of new temple 
for worship of Vishnu under different name— 
Inam commission—Grant not resumed con¬ 

tinued and confirmed for new temple—Title to 
inam land—Right of new temple and idol—Right 
of Arehakas. 

The principle of the legal personality of an 
idol and of the vesting of property in such per¬ 
sonality cannot be taken literally. The endow¬ 
ments of a temple are not vested in the trustees, 
but are only managed by them. .Where an inam 
is granted by the then sovereign authority 
(Native Raja) for the conduct of Nitya Nai- 
vedya and Deeparadhana in a Vishnu temple 
then existing in the villag^ the grant m sub^ 
stance is one intended to afford facilities to the 
residents of the village to carry on the worship 
of Vislinu there. If the inam under the term, 
of tho grant is to enure only so long as the 
temple exists, it is open to the State to resume 
tho inam when the inam ceases to e^st. But 
wliero the temple and the original deity cease to 
exist, and a new temple is built and the worship 
of Vi&hnu (under a different name) is earned 
on there, and a subsequent inam commission en¬ 
quiry docs not think fit to resume the grant, but 
allows it to bo used for the conduct of the wor¬ 
ship in the newly built temple and confirms the 
inam, it cannot bo held that the disappearance of 
tho particular imago from tho temple has the 
effect of disannexing the inam from tho existing 
temple though worship continues to be earned 
on for the benefit of the villagers. The new 


pie—Arehakas having no separate salary or 
wage.'i for Nitya Naivedyam and Deeparadhana — 
Inam register describing grantee as idol in some 
cases and grant as for worship of deity — Coupl¬ 
ing of name of Archaka with that of deity in 
column showing present owner—Ref erence to 
performance of worship or service—Signifi- 
canoe of—Grant—If to deity for to Archaka.s 

burdened with service. 

Wliere tho Inam Register and tho Inam Settle¬ 
ment. mention the deity of a temple as the pre¬ 
sent enjoyer” of the properties and describe the 
deity as the grantee, mentioning the grant or 
lands to be for “the wordship of the idol 
ill the pagoda”, and the lands sire en¬ 

tered in the name of tho 
giants must be held to be made to the deity and 
not to the Arehakas, though the latter have to 
perform a dual duty in connection with the 
“Nitya Naivedya Deeparadhana, by supplying 
the materials necessary and by performing tho 
necessary services*, and although they had no 
separate remuneration by way of wages or salary 
fixed for them. The fact that the revenue 
authorities in some cases recommend the grant 
“to be confirmed” and in other cases to be 
confirmed and continued so long as the service or 
worship is regularly performed,” cannot lead to 
the conclusion that the grant is to the arehakas 
burdened with service or that the grant is an¬ 
nexed to the office of Arehakas. Nor will the 
fact that the name of the archaka or worship is 
coupled with that of the deity in the column 
“present owner” in the inam register show that 
tlie grant is to the Archaka burdened with ser¬ 
vice. {Venkatasubba Rao and Cornish, JJ.) 
President op the Board of Commissioners for 
II R.E.. Madras v. Kotbswara Rao. 176 I. 
C. 423=11 R.M. 86=1937 M.W.N. 1032=46 
L.W. 687= A.I.R. 1937 Mad. 852= (1937) 2 

M:.L.J. 413. 


_ Religious endowment — Perpetuities, rule 

against—Gift to idol—Permanent grant of money 
to be paid out of income oj property— Validity. 

The English rule of law which prohibits crea¬ 
tion of perpetuities cannot possibly apply to 
gifts to idols in this country or to permanent 
grants of money to be paid out of income of 
properties for the maintenance and worship ot 
deities wliich must in the nature of things be 
permanent grants passing from generation • to 
I generation. {Guha and Mitter, JJ.) 

Chandra v. Rakhai>ananda. 66C.L.J. 620 
=41 C.W.N. 1103. 

-Saranjan — CJhillar fund— Administration 

of—Suit by Saranjamdar to recover from 
Government—Arrears of ain chillar (^ducted 
out of revenue payable to him. 

Revenue Jurisdiction Act (X of 1876) os. » 












38 Bom.Ii.E. 1339=A.I.R. 
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(f) and 5 (a). 

1937 Bom. 109. 

- Saranjam—Practice of saranjam. 

The practice of the Saranjam is the best index 
of the meaning of the grant. {Broomfield > and 
Tyahjiy JJ.) Thr Secretary op State tor 
India i*. NarayAn Rao. 168 I.C. 367=38 

Bom.L.R. 1339=9 R.B. 367=A.I.R. 1937 

Bom. 109. 
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- Service grant—Desahandam main grant 

burdened with nervice — Alienability—Grant to 
Hindu family—Mortgage by father—Decree and 
sale in execution — Sons—If hound. 

Lands granted by wav of desabandam inam 
burdened with a service, namely, keeping an irri¬ 
gation tank in repair, are not alienable. An 
alienation of such inam lands is opposed to pub¬ 
lic policy and void. If a Hindu father executes 
a mortgage of such inam lands it cannot bind 
Ins sons, and a decree obtained on the basis of 
such a mortgage as well as an execution sale, 
being a nullity, must be disregarded. {Band- 
rang Row and Abdur Rahman, J.7.) Lakshmadu 
V. Ramudu. I.L.R. (1940) Mad. 123=187 

750=50 L.W. 472=1939 
M.W.N. 918=A.I.R. 1939 Mad. 867. 

-- Service grant—Ejectment .vuif —Plea of 

adverse poiisession—Onus of proof—Performance 

of service m the past—If plaintiff hound to 
prove—Non-performance of service for over two 

to quit—Necessity before 

Whore a grant found to be a service tenure, 
a plaintiff suing in ejectment is not required to 
prove anything else. He need not prove that 
he had actually received service in the past from 
the defendant The burden is on the defendant 
to prove that he, having been allowwl to hold 
the land as a service tenure, had the right to 
hold the land adversely to the plaintiff in his 
independent right If the grantee refuses to 
perform the serncos, he is liable to eiectment 
without any notice to quit. The mere fact that 
no service has been rendered to the grantor bv 
the grantee for over 12 years before suit is not 
sufficient to show that the grantee or lii^ succes¬ 
sors have held the tenure advcrselv to the grantor 

services wore last ren- 

CuA^tt Har,SHANKAR r. 

UiAndu. 6 B.R. 861=183 I.C. 80=12 R 
P ^2 98=1939 P.W.N. 99=A.I.E^ Pat. 

——^ryice grant—Essentials of See Grant 
-Construction. a.I.R. 1937 Nag. 248 

pi’Hut— Kavinera —Nature of See 

Grant-Lost Grant. 46 L.w. 358. 

— farnnms 

Karnams were remlerilff"*u/”'^ 
zaniMidnr fmny private service to the 

an illfcrence could circumstances 

granted t^ them «.e 

only for zamindar were granted 

entitled to dis^nM'wUh'tL"”'’ 
the lands. services and resume 

pani Rao v Chakra- 

C. 307=10 R M 173 I. 

I.R. 1937 Ma4 M.W.N. 189=A. 


j- Service gresnt—Village goldsmnih service 

inam and hundanam service inam granted before 
permanent settlement — Reswmability. 

The grants of land made for village service 
prior to the permanent settlement would never 
have been included in the mal assets of the 
zamindari at the time of tlie permanent settle¬ 
ment and the Government have every right to 
resume the inanis granted for such purposes 
while the zamindar has no such right. The' 
economic theory on which these villages were 
constituted or established in the past was that 
all the necessary amenities for communal life in 
tho nlluge should bo available in the village 
itself. Even if there were services not directly 
connected with agricultural operations, they were 
ntn'orthelcss regarded as necessary village ser¬ 
vices, necessary in tho sense that -the villagers 
could not live their lives in the absence of per¬ 
sons who could render them such services in the 
village itself. Hence it is that the village 
purohit, blacksmith, washerman, snake charmer 
and so on were regarded as village servants or 
servants of the community performing services 
which were necessary for the welfare and conti¬ 
nuance of the village community. It is well 
known that the village goldsmith is a village ser¬ 
vant and that in many villages there are gold¬ 
smith s service inams. Kundanam srervice is 
hardly distinguishable from goldsmith's service,, 
the former service merely demanding more skill 
in the art than the latter. These inams there¬ 
fore must be taken to have been granted for 
village service and not for purely persomil and 
private services to tho zamindar. Such inams 
if granted before settlement are resumable bv tho 
Government. {Pandrang Row and UorwiU, 'JJ.) 

V enkatakumara Maiiipathi Surya Rao v. 
SEORi-yrARY or State. 182 I.C. 897=12 R.M 
211=A.I.R. 1938 Mad. 445. 


- Service inam — ResumabUity—Burden of 

proof—Grantee spending, money over improve- 
meats and converting dry lands into wet —En- 

since 1871 —Absence of re¬ 
sumption for default in serxnce — Inference. 

In the case of service inam, the question as to 
whether there is a presumption that it can be 
resumed is not .important and the primary bur¬ 
den IS on the zamindar to prove that the land 
18 resumable. But where the tenant converts 
le dr> land into wet land by spending money 
tor Its improvement and has been enjoying the 
land ever since 1871 and even when defaSu is 
committed m rendering the service, only tho pro- 
por } IS sought to bo attached and no attempt 
IS made to resume it, these circumstances 
strongly support the view that the land is not 
resumable. {Madhavan Nair and Stodart, JJ.) 

Apparao Bahadur v. Ramudu. 168 

T S' ^ 696=1936 M.W.N. 418=A. 

I R. 1936 Mad. 831 


JJ- inam—Temple serviee inam lands 

•^li^nability—Mortgage—Validity. 

temple service inams, public policy 
property should as^far as pos'- 
of N reach of the creditors 

fr. inam to secure the due per- 

service in which the public are 
Rested. A mortgage of the property would 
prtfna fade be detrimental to the interests 
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of the temple. The faot that the Court, may 
choose to appoint a receiver in particular cases 
cannot he taken into account in twtmjr the 
validity of the mortgage. (Vail’ataramana 
Fao, ./.) V.E. Ramanathan 
dasa Kavandan. 163 I.C. 

44 L.W. 506=1936 M W-N. 982=A.I.R. 1936 
TWn.rt 559=71 M-Ij-J- 398. 

_ Transftr—Prohibition in the wazib-ul-arz 

—Transfer in spite of—If illeoal—Pwhts of 

reader. ^ x „ 

Where there is a transfer of a grove to a co- 

sharer, in spite of a prohibition against such a 

transfer contained in the tcojib^ut-ars, it is no 

illegal as not being contrary to law. But the 

vendee doe& not thereby become full proprie^r 

of the grove as he is not the sole Zanundar. Ho 

is only entitled to remain a grove-holder. The 

effect would be lhat on a partition of the villa^, 

only that part which represents his share in the 

whole area of tenant’s groves- will be included 

in his pa^h. (Darthfr, S.M. am? Bomford,,!. 

.If.) Brindaban V. Chandra Shkkhar, lyoo 

B.D. 10=1938 A.W.R. 9 (B.R.). 

Validity of — Tenure-holder holding 


variable rent—Grant of under-tenure to another 
at fixed rent in perpetuity— Validitjf— Arrears 

of rent due by tenure-holder—Sale of tenure tw 
execution of decree for tenure—Purchase by 
patnidar holding siipenoi' interest under propne- 
tor—Effect—If bound by contract of fixity of 

rent of under-tenure. „ 

No person can grant to another something 

more than he himself haa. A pp-ant at a fixed 
rent is something more in quality than a 
at a rent which is liable to enhancement, men 
a tenure-holder under a proprietor holding at a 
variable rent cannot therefore validly create an 
under-tenure at a fixed rent, because he would 
be granting something greater than the grantor 
himself possessed. If a person holding at a 
rent variable and Uablo to enliancement creates 
an under-tenure at a rent fixed for perpetuity, 
the fixity of rent in the under-t-enure cannot 
bind the’ grantor’s landlord. A patnidar who 
claims directly under such a landlord and whose 
rights are superior to those of the grantor 
tenure-holder cannot be bound by the grant 
either. When the patnidar puts up the tenure 
of the grantor tenure-holder to sale in execution 
of a rent decree and purchases it himself, he gets 
the tenure as it is and not merely the right, 
title and interes/t of the defaulting judgment- 
debtor, and by no stretch of imagination can ho 
bo held to be the representative of the judgment- 
debtor. It may be that he may not be able to 
avoid all the acts and transactions of the .ludg- 
ment.dobtor-t'enuir<vholdet. lAit he hevorfhelessi 
gets the tenure, and i» entitled, under the gene¬ 
ral law of the land, to get the rent payable by 
the iudgment-dehtor’s under-tenant enhanced 
subject to such limitations as the law provides. 
(TTorf and Khaja Afohammad Noor, JJ.) 
Chandra Mohan 'Ma.thi r. Midnapore Zamin- 
DARi Co., liTO. 20 Pat.L.T. 185. 

- Watan—Refmmption by Government — 

Effect of. X 

On a reeumption of a watan grant by Go^m- 
mont, the eetato is not extinguished. The raect 
o? the resumption is no more than that the Gov- 

Q. D. 11—26 


GROVE. 

ernment levies the full assessment, and tlio right 
to hold free of assessment or at a reduced assess¬ 
ment is lost. {Broomfield and Maoklin, JJ.y 
Huniioobai V. ViTHAiiRAO. 60 Bom. 498--162 I.C. 
780=8 R.B. 422=38 Bom.L.R. 193=A.I.R. 1936 
Bom. 182.. 

GRATUITY— Book debts—Difference. See T. P. 
Act, S. 6 (a). 1938 Rang.Ii.R. 542. 

GROVE. See alto Landlord and '1’enant— 
Grove. 

_ Grant for purposes of—Ovmcrship in trees 

to be u'ith landlcrrd—No term as to rt-aitry — 
Court sale—Landlord if entitled to re-intry. 

Wliere a particular land wins granted for start¬ 
ing a grove on condition that the own-t*rship in 
the trees was to remain in the landlord and that 
the grantee should have no power of sale or 
mortgage, but there was no provision for re¬ 
entry, and where after the death of the grantee, 
it is sold in execution of a decree against the 
son of the grantee and it is acquiesced in by him, 
it amounts to an abandonment and the landlord 
can re-enter. {Ilamilton, */.) Mahomed Saadat 
Ali Khan v . Mahomed Amir Ahmad. 14 Luck. 
459 = 11 R.O. 268 = 180 I.C. 765=1939 O.A. 321 = 
1939 O.W.N. 333 = 1939 O.L.R. 204=A.IR. 1939 
Oudh 158. 

Loss of character of grove—Inference— 
Circumstancts. 

MHiere the trees in a grove are all in a corner 
and the major portion from which they have dis¬ 
appeared is susceptible of being put to any other 
use the area has lost its character of grove. 
(Marsh, S.M. and Mehta, J.M.) Suraj Rikram 
SiNC.H V. Din B.\ndhu. 1939 R.D. 322=1939 

A.W.R. (B.R.) 284. ^ 

■Miscellaneous trees—If self soion^Pre- 

sumption. 

Miscellaneous trees like the jamun. neem, babul 
and khajoor trees must be presumed to be self- 
sown, unless there is evidence that tliey were 
planted by the groveholder. It is impossible tor 
a landlord to prove a negative, that is to prove 
that such trees were not planted; as a rule they 
are of spontaneous growth, and it is for the grove- 
holder, who asserts that they were planted, to 
prove his assertion. {Drake lirockvxan^ S.M. and 
hnox, J.M.) Kaiiash Biuari Lal v. Mukta 

Prasad. 1937 R.D. 599. . _ . ^ ^ 

Planted hy zainindar—Bxghts tn—%j 


can be exempted on a sale of a portion of zamin- 

dari. ... 

If a zamiudar plants a grove in the vdlage m 

which he is a zamindar, that grove appertains to 
his share in the zamindari. If lie elects to sell 
part of his zamindari holding and retain his entire 
share in the grove land, that entire share would 
continue to appertain to his remaining share m 
the village. {Thom, C.J. and Ganga 
Kaj Narain Dube v . Imam Raza. 

(H.C.) 461=1940 O.A. 686=1940 A.L.J. 587 — 

A.I.R. 1940 A. 457. , c. r. 

_ Planting of, by occupancy tenant—Sale vn 

execution of money decree—What passes to auc¬ 
tion-purchaser. . , 

IVhere in the execution proceedings of a suupio 

money decree there is an auction sale ot the 
trees of a grove planted by an occupancy *, 
the purchaser can only acquire the rights i" 
timber of the trees. The purchaser is 
to claim to hold it as grove land as long as the 
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trees remained, on the ground that the nature of 
the tenancy was changed by the planting of the 
grove and therefore the trees became transfer¬ 
able. {Bennet and Verma, JJ.) Lachman Singh 
V. Mulwa. 181 I.C. 397=11 R.A. 562=1939 R. 
D. 110=1939 A.L.J. 209=1939 A.W.R. (H.C.) 
U9=A.I.R. 1939 All. 224. 

- Beplacing of fallen trees—Groveholder if 

possesses right — CVfStom —Wajib-ui-arz— Inter¬ 
pretation. 

The right to replace fallen trees is part of the 
common law rights of a groveholder. Where ac¬ 
cording to the wajib-ul-arz containing the record 
of custom about groves a tenant is stated to be 
not entitled to replant if all the trees fall down, 
it only means that once the grove character is 
destroyed, it cannot be re-established by plaatting 
trees but that if it is retained casual fallings can 
be replaced but total destruction cannot bo re¬ 
medied. {Darling, S.M. and Mehta, J.M.) Hamid 
Husain v. Tulsa Kueb. 1938 R.D. 886 . 

- Transfer of proprietary rights in sir land 

—Trees and fruit—Right to—If passes to the 
transferee. 

Per Full Bench'. Iqbal Ahmad, J,, contra, — 
On the transfer of proprietary rights in sir land 
on which a grove stands, the right to the posses¬ 
sion of the trees and their fruits remain with the 
transferor, unless he relinquishes this portion of 
his ex-proprietary rights, or the whole of his ex- 
proprietary rights in accordance with S. 15, Agra 

Tenancy Act. {Bennet, Iqbal Ahmad and Allsop, 
JJ.) Fitrat Husain v. Liaqat Ali. I.L.R 
(1939) All. 518=181 I.C. 561 = 11 R.A. 576= 
1939 O.L.R. 323 = 1939 A.L.J. 281 = 1939 A.W.R. 
(H.C.) 278 = 1939 R.D. 189 = A.I.R. 1939 AU. 291 
(F.B.). 

- When ceases to be one — Tests. 

Though the fact that a major portion of the ' 
land in question had been brought under cultiva¬ 
tion, may not by itself be sufficient to enable a 
Court to hold that a grove had lost its character 
as a grove, yet where the number of trees on such ' 
land is disproportionately small to the extent of 
the area, it is impossible to hold that the land 
had not lost its character. The planting of new 
trees could not affect the question. {Thomas, 
C.J.) Chandra Bhan Singh v. Hubba. 14 Luck 
269 = 178 LC. 882 = 11 R.O. 126 = 1938 O.L.R. 
520=1938 A.W.R. (C.C.) 133=1938 O.W.N. 
1211=1938 O.A. 966=1938 R.D. 922=A.T R. 
1939 Oudh 48. 

OTJARANTEE. See JI^ontract Act, Ss. 128, 129, 
Contract of—Construction. See Contract 
—CoNSTRuenoN. (1937) 1 M.L.T. 143. 

——-^ntract of—Requisites of—If can be im¬ 
plied Writing if necessary. See Contract— 
Guarantee. A.I.R. 1937 sind 60. 

—— Person entrusted with money for invest- 

property lending on promissory 
notes in his own name—Subsequent endorsement 

executimt to money promising to take 

executant to the indorsee and clear the loan—If 

guarantee I^^gotiable Instruments Act, 

». 60 . (1939) 1 M.L.J. 897. 

GUARDIAN AND WARD. 

Wakds Act. 

(^) Hindu Law. 

(3) Mahomedan Law. 

(4) Minors. 


(QUINQUENNIAL DIGEST, 1936—1940 
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- Alienation by natural guardian — Validity. 

^ienation by a natural guardian of a minor 
which is not proved to be for legal necessity or 
his benefit, is not binding upon the minor. 
{Kichlu, J). Gamoon v. Devi Das. 39 P.L.R. 
J. & K. 125. 

-- Debt by guardian—Benefit of estate"— 

Money borrowed to improve business inherited by 
minor, 

Wliere the income from a business inherited by 
a minor is the principal source of his mainton- 
an^ce, money borrowed by his guardian for the 
efficient conduct of that business is money bor- 
rmved for the benefit of the minor’s estate. 
{Khundkar and Lodge, JJ.) Anil Kumar Das 
V, Probhabati Mitra. 44 C.W.N. 1048=A.IR. 
1940 Cal. 632. 

——Debt incurred by mother—Creditor’s rights 
—Subrogation—Nature and extent of. See 
Minor—Debt incurred by Mother. 1938 M w 

N. 103= (1938) 1 M.L.J. 181. 

—-Dual guardianship—More than one person, 

if can be lawful guardian of the same minor. See 
Penal Code, S. 361. 16 Pat. 817. 

-Maintenance—Arrears of—Order issuing 

warrant against ex-guardian—Legality. See 
Guardians and Wards Act, S. 34. 68 C.L.J. 68. 

I - Transfer by guardian—Remedy of ward — 

oMiV to set aside—If essential — Repudiation — 
What amounts to. 

A traimction which is voidable at the instance 
of the niinor may be repudiated by any act or omis¬ 
sion of tho late minor, by which he intends to 
communicate the repudiation, or which has the 
effect of repudiating it, for instance, a transfer 
of land by him avoids a transfer of the same land 
niade by his guiudian before he attained the age 
of majority. It is not necessary that he should 
bring a sint; but a suit to set asido tho acts of 
his guardian during his minority amounts of 
course to au express repudiation. {Wort and 
Manohar Lall, JJ.) Jaodamba PR.^SAD v. Anadi 
Nath. 17 Pat. 460=176 I.C. 273=19 PatLT 

®57=11 R.P. 59=1938 P.W.N. 951 
=A.I.R. 1938 Pat. 337. 

GUARDIANS AND WARDS ACT (VIII OF 
lS90)—Co-parcencry property—Appointment of 
guardian for minor member. 

It is well settled that the manager of a joint 
. is regarded as guardian of the inte¬ 

rest in the coparcena^ property of all the minor 
members of the family and therefore no certifi¬ 
cated guardian can be appointed for such minors. 
(5rit£Wtava and Nanavutty, JJ.) Raja Ram v. 

RAMESHW.A.R Baksh Singh. 12 Luck. 109=161 
LC. 605=8 R.O. 335=1936 O.W.N. 354=1936 

O. L.R. 194=A.I.R. 1936 Oudh 270. 

— t7uris(ftct»on of Court under—Consent order 
for payment of money by husband to wife or 
school authorities for maintenance and school ex¬ 
penses of minor children — Validity — Executabi- 
p if* for money—C. P. Code. O. 21. 

In proceedings between a husband and wife 
under the Guardians and Wards Act, a consent 
order was made by tho Court as to custody and 
mainten^ce of the minor children of the marri¬ 
age, which provided, inter alia, that the husband 
was to pay all the expenses of the maintenance 
and schooling of all the said minors, and that the 
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wifo or the school authorities, as the case might 
be, should receive the money sent by him from 
time to time for the said purpose and forward to 
him proper receipts and vouchers therefor. The 
wife took out a summons for leave to execute the 
said consent order under O. 21, R. 11, C. P, Code, 
whereupon the husband contended that the order 
was made without jurisdiction and that it was not 
executable as a decree or an order. 

Held, (1) that though the order did not fall 
within the terms of the Guardians and Wards Act, 
which does not confer on the Court any power to 
order a parent, or any body else to pay the school 
bills of his minor children, the parties were pro¬ 
perly before the Court in a matter under the 
Guardians and Wards Act, and were justified in 
consenting to the Court making the order which 
was within the general competence of the Court 
to make, and the order was a valid order; (2) 
that the order, however, was not a decree for 
payment of money to the decree-holder, the wife, 
because a part and possibly the whole amount 
might be paid to third parties; and a decree in 
that form cannot be regarded as a decree for 
payment of money which can be executed as such 
under O. 21, R. 11, C. P. Code. {Beaumont, C.J. 
and Wadia, J.) Nariman v. Pirojbai. 185 I.C. 
66 = 12 R.B. 219 = 41 Bom.L.R. 625=A.LR. 1939 
Bom. 367. 

■ ’•’•Powers of Court—Money due to ex-guar¬ 
dian—Power of Court to issue distress warrant 
on ex-minor. 

There is no provision in the Guardians and 
Wards Act empowering the Court to issue a 
distress warrant on the minor to recover from 
him sum alleged to be due by him to the ex¬ 
guardian, {B. K. Mukherjea, J.) Mn. Ibrahim 
V. Md. Abdul Bashar. 173 I.C. 229=10 R.C. 
491=A.I.R. 1937 Cal. 422. 

-Ss. 4 (2) and 41 (3)— Guardian — If in¬ 
cludes a de facto guardian — Power to order 
de facto guardian to deliver property in his posses- 
•Won. 

A de facto guardian is a 'guardian* within the 
meaning of S. 4 (2) of the Guardian and Wards 
Act and on his removal or discharge the Court 
has power under S. 41 (3) to require him to de¬ 
liver any property in his possession or control be¬ 
longing to the ward. (Niyogi, /.) Abaji v. 
Damodar Abaji. 1938 N.L.J. 202=176 I.C. 693 
=11 R.N. 68 =A.I.R. 1938 Nag. 399. 

-S. 4 (6) (b) (11)—“For the time being 

ordinarily resides”—Interpretation. See Guar¬ 
dians AND Wards Act, Ss. 12, 25 and 4 (5) (b) 
(ii). 40P.L.R. 64. 

_S. 7— Application by guardian appointed 

under will—Probate not obtained — Application, if 

maintainable. , . i. 

An application by a person who has been 
appointed guardian of a minor under a vdll, to be 
appointed as a guardian can bo entertained even 
though he has not obtained probate of the will. 
It is not incumbent on him to take out probate as 
a condition precedent to his obtaining a certificate 
of guardianship. {Collister and Bajpai, dJ.j 
Ganeshji Pandey V. Mst. Bhaqirati. 68 All. 
832=163 I.C. 242 (1)=8 R-A. 928 (0 = 1936 
A.W.R. 344=1936 A.L.J. 331=1936 All.L.R. 
531=A.I.R. 1936 All. 368. 

-- s. 7 — Appointment of guardian — Compro¬ 
mise by applicants—Duty of Court. 


GUAR. AND WARDS ACT (1890). S. 7. 

The appointment of a guardian of a minor 
cannot be settled by an agreement between the 
contesting applicants for guardianship. The 
Court has to consider the welfare of the minors 
on evidence before it and not to pass judgment in 
accordance with the terms of a compromise. It 
is the duty of the Court to consider whether or 
not the compromise is in the interest of the minor. 
(Ram Lall, J.) Hassan Bi v. Nek Alam. 185 
I.C. 809 = 12 R.L. 320 = 41 P.L.R. 678 = A.I.B. 
1940 Lab. 9. 

-S. 7—Guardian not residing within local 

limits of jurisdiction—Appointment of—Discre¬ 
tion of Court. See Gaurdians and Wards Act, 
S. 39 (;t). A.I.R. 1940 Pesh. 14. 

-S. 7 —Guardian of properly of minor — 

Appointment of—Enquiry as to property — Neces¬ 
sity for. 

In an application for the appointment of a 
guardian for the property of a minor, it must be 
sho^vn that the minor has some property, as with¬ 
out that there is no foundation for the applica¬ 
tion. An enquiry for such purpose is, no doubt, 
not meant to be a lengthy and elaborate 
one, but there must be some basis for find¬ 
ing that there is some property at all. 
(Ram Lall, J.) Hassan Bi v. Nek Alam. 185 
I.C. 809=12 R.Ii. 320=41 P.B.R. 678=A.I.R. 
1940 Lab. 9. 

-Ss. 7 and 17— Minor girl aged three — 

Contest for guardianship hetzveen remarried 
mother and paternal grandfather—Girl in custo¬ 
dy of mother — Preference. 

Where there is a contest, in respect of the 
guardianship of the person of a minor girl aged 
about three years between her mother who has 
remarried and the minor *s paternal grandfather 
who applies for being appointed the guardian of 
the girl and the girl is in the custody of her 
mother, the primary question for decision is whe¬ 
ther it is necessary for the welfare of the minor 
for the guardian of the person to be appointed at 
all. The person who has her interests most at 
heart is the mother, and in view of the age of 
the minor it would not be for her welfare to be 
taken away from her mother and handed over to 
her paternal grandfather and no appointment of 
guardian is necessary for the welfare of the minor. 
The mere fact that the mother had agreed to hand 
over the child to her paternal grandfather on be¬ 
ing allowed to remarry makes no difference as the 
welfare of the minor is the overriding considera¬ 
tion. (Almond, J.C.) Mt. Fatima v. Darwaz. 
160 I.C. 1013=8 R. Pesh. 147=A.I.R. 1936 
Pesh. 63. 

-S. 7 —Minor over 17 Years—Appointment 

of guardian — Propriety. 

It is not proper for a Court to appoint a guar¬ 
dian of a person of a minor who is at least over 17 
years old, as he comes of age very soon. The 
order of appointment would simply deprive him 
of his right to manage his own affairs for three 
years more. It is not for the Courts to moralize 
on the advantage of keeping a youth under tute¬ 
lage for a longer period than the law ordinarily 
contemplates. (Addison and Ram Lall, JJ.) ^ ish- 
WA Nath Sareen v. Mt. Karam Devi, 182 I.C. 
992=12 R.L. 96 (2)=41 P.L.R. 542=A.I.R. 
1939 Lah. 221. 
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-— -Ss. 7 and 12— Poivers of Court—Hindu 

father—IVtll appointing guardian for minor child 
"^Effect of—-Application for probate—Order pend- 
ing application giving custody of minor to person 
other than guardian appointed by will~~Validit\\ 

A Hindu father has the absolute ripht of'ap¬ 
pointing by will the guardian of his minor child 
and the will so far as the appointment of the 
guardian is concerned speaks from the date of 
the testator^s death. And when there is a testa¬ 
mentary guardian, the Court has no power to ap¬ 
point another person as the guardian or to give 
another person the custody of the minor child, 
unless it be temporary custody under S. 12 of the 
Guardians and Wards Act. until the testamentary 
guardian is removed from his office. In such a 
case the fac^ that the will remains unprobated and 
that there is a contest as to its validity may be a 
gToun<l for the Court passing an order for the 
^mporary custody of the minor child, but the 
Court cannot say that it will refuse to take notice 
of the will and pass an order for the custody of 
the minor in favour of a person other than the 
testamentary guardian. {Leach, CJ. and Laksit- 
mana Kao , /.) Amirthavaixi Ammal v. Siron- 
MANI Ammal. I.L.R. (1938) Mad. 757=47 L 

W 470—(1938) M.W.N. 267=(1938) 1 M 
L.J. 422. 


——Ss. 7 and 39 —Power of Court to appoint 
as well as remove. 

A Court which has jurisdiction under the 
Guardians and Wards Act can remove a guardian 
as well as appoint him. Where in the first instance 
parte order of appointment is made, it can, 
when the matter comes up for final orders be set 
aside by the same Court. {Allsop, J.) Mazhar 
All Khan v. Mst. Kulsum Begam. 189 I C 
823=1940 A.W.R. (H.C.) 270=A.I.R. 1940 
All. 315. 

Ss. 7 (3) and Guardian appointed bv 
will Power of Court to appoint another gtiar- 
dtan. 

If a guardian has been appointed of the per¬ 
sons and property of the minor sons by their father 
by means of a will, the Court has no jurisdiction 
to proceed with the appointment of another guar¬ 
dian until the guardian appointed by the will is 
removed from guardianship under the provisions 
of S. 39 of the Guardians and Wards Aot. {Ab- 

dul Rashid, J.) Abdul Qu.xdir v. Mt. Fatima. 
41 P.L.R. 12. 

-Ss. 8 and 2S—Illegitimate minor girl aged 
seven years-—Mother liznng with another para¬ 
mour—Ctrl m possession of putative father—Ap- 

pomtmcjit of guardian—Duty of Court—Consider¬ 
ations. 

A putative father, who is required under Hindu 
Law, to maintain his illegitimate daughter is pri- 
ma fane entitled to see that she is brought up 
properly and is given in marriage in a respecta¬ 
ble family, and if he approaches the Court for 

appointment of a guardian, the Court is hound to 
exercise its jurisdiction and to decide who should 
be the proper guardian. The mother of an ille¬ 
gitimate minor girl aged 7 years was a low caste 
wiaow’ hying with another paramour, having left 
the putative father of the girl. The putative 

Q /Sft r D against whom an order under 
o. Hoo, Lr.t'. Code, for maintenance of the girl 
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was passed, managed to get possession of the 
girl. His application for being appointed guar¬ 
dian of the girl was dismissed without proper en¬ 
quiry. The mother applied for being restored to 
possession of the girl. It appeared that if the girl, 
who was intelligent and impressionable continued 
to live with her mother, it was very likely that 
her morals would be corrupted and it would also 
be difficult to get her married if she stayed with 
her mother. The girl was taken care of by the 
female relations of the putative father. 

Held, that the possession of the girl could not 
be restored to the mother, who was leading an 
immoral life. It was a fit case in which a guar¬ 
dian of the minor should he appointed w'helher 
it was the putative father or any one else v horn 
the Court considered fit, certain conditions being 
imposed on him wdth regard to the marriage of 
the minor and her being brought up in healthy 
surroundings. 12 Mad. 67 Rel. on; 1 Rom. 97 
and 13 M. I. A. 497 (P.C.), Ref. (Rupchand 
Bilaram and Mehta, A J.Cs.YKooyr.^ji Devji v. 
MoaniAi. 163 I.C. 192=8 R.S. 188=A I R 
1936 Sind 63. 

-;-S. 8 (b)— Right to apply — First cousin 

of minor. » 

A first counsin of a minor comes within the 
terms of S. 8 (ft) of the Act and is, therefore, 
entitled to make an application for the appoint¬ 
ment of a guardian. {Hetuierson and Khundkar. 
JJ.) Srirat Singh Du(;ar v. Mohini Sundari. 
I.L.R. (1939) 2 Cal. 440=185 I.C. 880=12 
R.C. 420. 

--S. 9 {\)—-Applicant for <ntardianship — 

If must reside within jurisdiction. 

It is not necessary that the applicant for guar¬ 
dianship of the person of a minor should reside 
in the district in which the application is made. 

36 280, Oiss. from. (Skemp, J.) Mt. Na¬ 

zir Begum v. Ghufjvm Qadir Khan. 18 Lah. 
426=175 I.C. 318=10 R.L. 702=39 P L R 
640=A.I.R. 1937 Lah. 797. 

•S. 9 (1) —Application by mother for guar¬ 
dianship—Children unth father living in Rohtak 
district—Father obtaining their custody h\ com¬ 
promise in criminal case—Mother living in Fero^c- 
Pore—Jurisdiction of Feroceporc Court. 

A mother of minor children, who was living in 
herozeporc District filed an application in that 
district for guardianship of her children The 
minors were with the fatlicr who was fixing in 
Kohtak district. The father obtained their cus¬ 
tody as a result of a compromise with the mother 

iV w *!*^**5**'^. The elder child was born in 

Koht^ district and the younger in Ferozepore. 

tiela, that in the circumstances the minors must 

be taken to ordinarily reside in Rohtak district 

and that therefore, the Ferozepore Court had no 

jurisdiction to hear the application. {Skemp, J.) 

MT. UoMAN V. Munshi Ram. 40 P.L.R. 708. 

, ^ {^'I’^Jurisdiction—Determining fac¬ 
tor. * 

The fact that a minor is found actually resid¬ 
ing at a place at the time the application under the 
Act IS made does not determine the jurisdiotion. 

It must be proved where the minor ordinarily re¬ 
sides, as required by S. 9 (1) of thn Guardians 
and Wards Act. The mere fact that the minors 
were taken to a place when the mother went to 
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visit the place would not make that place the place 

of ordinary residence of the minors. 

Nath /.) Lauta V. Parmatma Prasad. I.L.K. 

(1940) All. 269=190 I.C. 351=1940 A. 

238=1940 A.W.R. (H.C) 241=A.I.R. 1940 

All. 329. . . 

_Ss. 9 (1) and 25 —Jurisdictwu utiacr— ' 

Cotiditioiis of. ..... f 

In order to give the Court jurisdiction for pur- 

poses of appointment of puardian under S- ^ 
and for purposes of passing orders under S, 2d 
of the Guardians and Wards Act, the minor must 
be ordinarily resident within the local limits of 
the Courtis jurisdiction. (Broofufield atul H as^ 
soodew. JJ.) Chimanlal Ganpat v. Rajaram. 

I.L.R. 1937 Bom. 348=^168 I-C- 846=9 R. 

R 408=39 Bom.L.R. 103=A.I.R. 1937 

Bom. 158. , ... ^ 

_Ss. 12 and 25—— Al>l>ticattoit 

by appointed guardian for custody of mitior. 

The Court am .""Certain an applk^ , ^pp"i„t^Vnt of the mother as guar- 

guardian appointed by and 25 of 1 d'^n. Nothing was proved to show that the 

minor under the provisions of Ss If an ot ] . . resnects a fit and proper 


GUAR. & WARDS ACT (1890), S. 17. 

R. 2, C.P. Code and it enn suo motu deal with 
disobedience of its orders. {Ntyogi, J.) Distr^ 
Judge, (^hhindwara v. Basori Lal. 189 I.C. 
813=1940 N.L.J. 157=41 Cr.L.J. 803=A. 
I.R. 1940 Nag. 203. 

, , —S. 17— Pliudu girl abducted by Mahome- 

—Crirl foufuL to have embraced Islam — Mo¬ 
ther's right to custody and guardianship. 

In appointing a guardian under the Guardians 
and Wards Act the welfare of tlic minor is the 
first consideration and the term “welfare” in¬ 
cludes both material and spiritual welfare. In 
law the religion of a minor is that of his or her 
parents. A Hindu girl who had been abduct¬ 
ed by a Musalman was traced by the police and 
was placed in the custody of a Mahomedan 
gentleman by the order of the District Magis- 
I trate. Her mother applied to be made the 
, guardian of her person. The girl alleged that 
1 she had embraced the religion of Islam. The 
girl’s father was dead and her uncle did not 


the Guardians and Wards Act. So long as the 
custody of a minor is not ac^tually made over to 
the guardian appointed by Court, the proceed¬ 
ing for the appointment of the guardian docs 
not terminate and the applicability of S. 12 is 
not barred. There is another way of looking at 
the matter. A minor who is not delivered to the 
guardian afer he has been appointed by a compe¬ 
tent Court, can be treated as having left or been 
removed from the custody of the guardian under 
S 25 (1) of the Act. (Addison and Dm Mo¬ 
hammad, JJ.) Mt. Nazir Bec.um v. Ghuj-am 
Oadir Khan. I.L.R. (1938) Lah. 318=181 
I C. 206=11 R.L. 785=40 P.L.R. 64=A. 
I.R. 1938 Lah. 313 

-Ss. 12, 25 and 4, (5) (b) in)—AppIi- \ 

cation by appointed guardian for custody of , 
minor—Minor removed from jurisdiction of 
Court—Court, if can entertain application. 

The Court has jurisdiction to entertain an ap¬ 
plication made to it by a guardian appointed by 
it for the custody of the minor under Ss. 12 (1) 
and 25 of the Guardians and Wards Act, al¬ 
though the minor has been removed out of its 
jurisdiction. To place a restricted meaning on 
the words “for the time being ordinarily re¬ 
sides” in S. 4 (5) (b) (ii) so a. tv interpret 
them to mean where the minor actually is at the 
time of the application would be tantamount to 
rendering nugatory all the provisions of the Act 
and to making the law helpless against the ma¬ 
chinations of recalcitrant persons who do not 
propose to part with the minor 
appointed guardian. (Addison and Dm Moh(mt- 
mad JJ 1 Mt. Nazir Begum v. Ghulam Qa- 
dIr Khan. I.L.R. (1938) 318=181 I 

C. 206=11 R.L. 785=40 P.L.R. 64—A.I. 

r‘ 1938 Lah. 313. ^ « .a oq 

-Ss. 12 and 43 and C.P. Code, O. 39 

—Distinction in the powers exercisable under. 

There is a difference between a Court issuing 
an injunction under O. 39, C.P. Code and a 
Court exercising similar powers under the 
Guardians and Wards Act in the interests of the 
minor, Ss. 12 and 43 of the latter Act enable the 
Court to pass orders suo motu unlike O. 39, 


mother was not in all respects a fit and proper 
guardian except that she was a Hindu. 

Held, that there was no legal justification for 
refusing the mother’s request to be granted the 
custody and ^guardianship of her child and that 
the girl’s alleged conversion to Islam was not a 
valid reason for refusing to appoint the mother 
as guardian. (Middleton, J.C.) Mt. Mansa 
Devi v. Makhar. 166 I.C. 551=9 R. Pesh. 
67=A.I.R. 1936 Pesh. 207. 

_S. 17— Minor girl living zvith mother's 

sister from uifancy — Father's right to her cus- 

tody. .... t 1 - 

When a minor girl is living and has been liv¬ 
ing with her mother’s sister, ever since her mo¬ 
ther’s death when she was an infant and now 
when she is of marriageable age, it is not in the 
interests of the minor that her custody should 
be given to her father. (Jai Lal, J.) Ghulam 
Hussain v. Ida. 39 P.L.R. 129=170 I.C. 


592=10 R.L. 141 (1)=A.I.R. 1937 Lah. 481. 

——S. 17— Welfare of minor — Considi^aiion 
as to—If can override law to which minor is 
subject. 

The Guafdian and Wards. Act does not permit 
the Court to subordinate the law to which the 
minor is subject to the considerations of what 
will be for the minor’s welfare. (Harris and 
Misra JJ.) Kundan v. Aisha Begam. I.L. 
R (1938) All. 963=178 I.C. 1003=11 R. 
A 342=1938 All.L.R. 931=1938 A.L.J. 
982=1938 A.W.R. (H.C.) 698=A.I.R. 

1939 All. 15. . . , , 

I Ss. 17 (1) and 2S’^Hindu minor girl be- 
lozv 18 years of age—Conversion to Mahonie- 
danism and marriage zvith Mahomedan—Validity 
—Absence of father's consent or know¬ 
ledge—If fatal. 

If a girl willingly and with understanding em¬ 
braces the Mahomedan religion, the fact that she 
was under 18 years of age would not invalidate 
the conversion and make her subsequent marri¬ 
age void, if all the necessary formalities at the 
conversion and the subsequent nikah had been 
faithfully observed, because a minor girl above 
15 years, i.e., the age of majority under the 
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Mahomedan Law, can be validly converted to 
the Mahomedan religion if in addition to a mere 
repetition of the words of faith she has under¬ 
stood their meaning. The Court is not con¬ 
cerned to inquire into the motive or sincerity of 
religious belief or observance. (Davis, J.C,) 
Mahomed Alam, In re. 186 I.C. 183=12 R 
S. 185=A.I.R. 1939 Sind 311. 

--S. 19—If bars an appHoation by the fa¬ 
ther under S. 25. See Guardians and Wards 
Act, Ss. 25 and 19. 1940 A.L.J. 238. 

-;—;-S. 19—Scope—If controls S. 3 of the 

Majority Act—Father of a minor alive and fit— 
Order appointing guardian—Legality- Effect on 
period of minority. See Majority Act S 3 
32 S.L.R. 215. 

- Ss. 25 and 12 —Applicability—Applica¬ 
tion by appointed guardian for custody of minor 
See Guardians and Wards Act, Ss. 12 and 25. , 
40 P.L.R. 64. I 

- S. 25— Applicability-Custody of child \ 

xvith mother—Father desiring to act as natural 
guardian—Right of. 

If a father has had the c&re and custody of 
his infant child, he may be within the definition 
of the Act a ‘‘guardian^’ and the provisions of 
Ss. 24 and 25 may then apply to him. But when 
he has not had the custody of his infant child. 
S. 25 cannot apply although he desires to act as 
a natural guardian, when the custody of the 
child had all along been with its mother. (Bagu- 
ley and Mackney, JJ.) Manoo Ali v. Hawabi. 
161 I.C. 632=8 R.R. 498=A.I.R. 1936 

Rang. 63. 

--Ss. 25, 12 and 4 (5) (b) (ii)—Applica¬ 
tion by appointed guardian for custody of minor 

—Minor removed from jurisdiction of Court_ 

Court, if can entertain application. See Guardi¬ 
ans and Wards Act, Ss. 12, 25 and 4 (5) (61 
(ii). 40 P.L.R. 64. 

Ss. 25, 4 (5) (b) (ii) and 12— Applica- 

M W r A V ^ A A 


twn by mother for custody of minor daughter— 
Minor removed from Courtis jurisdiction- -Ap¬ 
plication, if can be granted. 

Where the mother’s application of 14th May, 
1935, for being appointed guardian of her minor 
daughter, was removed from the Court’s 
jurisdiction only a few weeks beford the appli¬ 
cation, was granted on 7th January, 1937, on the 
ground that the child ordinarily resided in the 
Court’s jurisdiction and on 2nd February, 1937, 
the mother applied to the same Court for the 
custody of her daughter. 

Held, that minor was not for the time being 
residing within the jurisdiction of the Court and 
hence the application could not be. planted. 

Held also, that S. 12 was not applicable, as it 
applied to proceedings before the appointment 
of a guardian. (Coldstream, /.) Mt. Nazir Be- 
CAM V. Ghulam Qadir Khan. 177 I C 427= 
11 R.L. 319=A.I.R. 1938 Lah. 84. 

—- 2S-—Application under by person re¬ 

sident beyond jurisdiction of Court—Poteer of 

Court to appoint him guardian and to pass order 
in hts favour. 

There is no legal prohibition against the ap- 
pointment of a person as a guardian who is not 
residing within the jurisdiction of the Court or 
the making of an order under S. 25 of the 
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Guardians and Wards Act in favour of such a 
ordin?; "aturally the Courts would as an 

R ® B • 408=39 Bom. L. 

^ Bom. 158. 

S. 25-~Burmese woman embracina Sikhi- 
sm and marptng Stk/i—Such 700 man later on leav- 
m .(7 /iijr 6 and and reverting to her old religion— 
Sikh fathers right to custody of children: 

^ Burmese woman being first of all a 
Buddhist embraces Sikhism and marries a Sikh 
but later on after having lived with him as hus¬ 
hed and wife leaves him and reverts to her old 
religion, the children bom of sudh wedlock should 
normally be brought up as Sikhs. The Sikh 
tather is under such circumstances entitled to the 
jnistody of the children as against such wife un¬ 
less he is shown to be unfitted by reason of his 
depraved moral character or other sufficient 
cause. (Bagulcy and Mosely, JJ. ) Ma Ya Shin 
Nehal Singh. 173 I.C. 443=10 R.R. 346 
—A.I.R. 1937 Rang. 360. 

-- S. 25 (1)— Construction — *H<emovaP*— 

Kejusal to hand over minor to person havina con¬ 
structive custody. 

The words of S. 25 must be given a more li¬ 
beral interpretation than they are literally en¬ 
titled to. When a person who has the actual 
custody of a minor refuses to hand over the said 
minor to the person who has the constructive 
custody and the lawful right to actual custody 
there is a removal” within the meaning of that 
section. (Counter, J .) Sheokumari v. Mathura 

U937) All. 82=161 I.C. 816 
—8 R.A. 786—1936 A.L.J. 211=1936 All 

Aic A.W.R. 183=A.I.R. 1936 


father ^ Custody of children—Right of 

inalienable right to custody 
of his children and he cannot be deprived of it 
except for strong reasons. (Bhide, J.) Mt. Ba- 

sant Kuar t, Gian Singh. 41 P.L.R. 841= 
A.I.R^ 1939 Lah. 359. 

-- —S. 2S—Discretion of Court—Hindu fa- 

ther leavmg minor ^ughter in custody of ano- 
r Failure to look after and maintain her jor 
several years—Right to ci^tody of minor daughter 

^ighDo'^*' marriage of daughter— 

.. ‘a ^ entitled to apply 

under the Guardians and Wards Act for an order 

appointing him the guardian of the person or 
pro^fty of the minor. A Hindu father is the 
lawful guardian of his minor child and a decla- 

^ f cannot increase his powers. 

Where a father delivers his infant daughter to 
the custody of another and for over 15 years 
takes no interest in her. but allows others to do 
jAhat a father he should do, and the girl is 
brought up by that other person and is never again 
received in her father’s house, it is evident that 
^ J who must be taken to have abandon- 

ed her is not fitted to exercise the rights of a 
tather. He is certainly not a person in whose 
favour the Court should pass an order under 
b. 25 of the Guardians and Wards Act. Nor 
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would he be entitled to the grant of an injunc¬ 
tion restraining the person ha\nng custody ot 
the minor from marrying her to a man who has 
been chosen by that person. (Leach, CJ. and 
Krishnasxvamy Ayyangar, J.) Sivasankara 
Mudaliar V. Radhabai Ammal. 185 I C. 647 
= 12 R.M. 567=1939 M.W.N. 483=50 L 
W. 520=A.I.R. 1939 Mad. 611—(1939) 2 M» 

L.J. 515. 

_-Ss. 25 and 19 —Illegtiuhate chtldren —I 

Application by father for custody—Mother lead- 
xnq immoral life—Proper order to be passed 
'Where a father applies for the custody of his i 
illegitimate children by a prostitute, and it is ; 
found that the mother was continuing to lead 
a life of prostitution, it is in the interests of the | 
minors that they should not be allowed to re-j 
main in the custody of the mother and that the 
father should be given their custody. S. 19 is 
not a bar to suoh an order being made. {Ganga 
(Nath, J.) Lalita v. Paramatma Prasad. 

I L.R. (1940) All. 269=190 I.C. 351=1940 
A L.J. 238=1940 A.W.R. (H.C.) 241=A. 
I.R. 1940 All. 329. 

_S. 25—Jurisdiction under—Conditions. 

See Guardian and Wards Act, Ss. 9 (1) and 
25. 39 Bom.L.R. 103=A.I.R. 1937 Bom. 

158. 

.S. 25 —Minor girl below 18 years of age 

A « Vf* t M ^ n ^ ^ tm ^ Aa* 


Change of religion from Hinduism to Mahome 
danism and marriage with Mohomedan—rather s 

right to custody—If lost. 

A minor, provided he or she is old enough to 

understand the nature of his or her acts, fboush 
under 18 years of age, is able in spite of the 
father’s power of general control over his or 
her education, religious and otherwise, to change 
his or her religion. But in this, as in all other 
matters under the Guardians and Wards Ac , 
the Court in deciding who shall have the custody 
of the minor will donsider first the welfare and 
interest of the minor and in so doing the Court 
can set aside her own preferences in her mvn 
interest and for her good. Further, a father does 
not lose the right of custody of his minor child 
if he becomes converted to another religion or it 
his child becomes so converted. 

Mahomkd Alam, In te. 186 I.C. 183—iz K.o 
185=A.I.R. 1939 Sind 311. 

-S. 25 (1 )—Order for arrest and delivery 


of minor to guardian—Conditions of—Duty of 
Court to be satisfied that the minor s welfare 

demands return to guardian. j x 

Before the Court can pass an order for the 
arrest and delivery of a minor girl to her hus¬ 
band the guardian, the Court has first to be satis¬ 
fied that it is for the welfare of tlic ward to re¬ 
turn to her guardian. The Court cannot assume 
that it is for her welfare to so leturn, and if t^he 
order is passed without the Court deciding that 
question, the order will be set aside 
J.) Venkayamma V. Surayya. 163 LC. 88 
=8 R.M. 1084=1936, M.W.N 414-« L. 

W. 650=A.I.R. 1936 Mad. 556=71 M.L. 

25 Remedy under — Availability- 

Husband having decree for restitution of conju- 
gal rights against his fninor wtfe. 


GUAR. & WARDS ACT (1890), S. 27. 

Where a husband obtains a decree for resti¬ 
tution of conjugal rights against his minor wife, 
his only remedy^ would be to get an attachment 
against the property of his wife, if she has any. 
It would be altogether wrong to permit the hus¬ 
band to achieve his object by making an appli¬ 
cation under the provisions of S. 25, Guardians 
and Wards Act. to take custody of his minor 
wife against whom the decree was passed. A.I. 
R. 1930 Mad. 191 Dist. ; 1936 A.L.J. 211=A. 
I.R. 1936 All. 267=161 I.C. 816. Reversed. 
(Sulaiman, C.J. and Richhpal Singh, J ■) Mt. 
Shf.o Kumari V. Mathura. Ram. I.L.R. 
(1937) A. 82=1936 A.L.J. 935=1936 All.L. 
R. 819=164 I.C. 915=9 R.A. 206=1936 A. 
W.R. 767=A.I.R. 1936 All. 657. 

_ S. 27— Duties of guardian—Purchase of 

land for minor—Propriety of—Agent of de jure 
guardian purchasing property with consent of 
guardian—Liability to account to minor — Consi¬ 
derations—** Trustee ' ’. 

A guardian of a minor, although he occupies 
a position which is fiduciary in character, cannot 
be held to be debarred from acquiring immovable 
property on behalf of his ward, provided in do¬ 
ing so he agts as a prudent man who is acting 
carefully with his own money. Though a guar¬ 
dian in possession of minor’s property may fall 
under S. 94 of the Trusts Act, he cannot be 
held in every case to come within S. 95 of the 
Trusts Act as the word ‘‘so far as may be” in 
that section make it subject to S. 27 of the 
Guardians and Wards Act. P who effected a par¬ 
tition and separated from his brother 5, died 
subsequently leaving a pregnant widow and a 
daughter. S took possession of his b»-olhcr‘s 
properties and managed them at the request of 
the widow, who later gave birth to a son, and 
other relations of P, and, in the course of manage¬ 
ment, he purchased some immovable properties 
with the consent of the widow v/ho was the de 
jure guardian of the tninor son of P it was 
found that the purchase was a prudent act, though 
later on depression in the market rendered it a 
losing bargain. 

Held, that the purchase was good and could not 
be challenged or questioned by the minor; the 
position of 5 was more that of an agent to the 
mother and de jure guardian of the minor, and 
not that of a guardian himself; and the act of 
purchase by him with the consent of the princi¬ 
pal and legal guardian was a complete reply to 
any action taken by the minor against S. (King 
and Abdur Rafunan, JJ.) Sithalinga Chetti v. 
Ardhanari Chetti. 189 I.C. 170=13 R.M. 
175=49 L.W. 644=1939 M.W.N. 564=A. 
I.R. 1939 Mad. 645=(1939) 1 M.L.J. 745. 

Ss. 27, 29 and Zd—‘Powers of guardian 
—Simple loan—Lender making enquiries oj to 
necessity—Application of money for minor^s be- 
fxefit—If necessary—True necessity not mention¬ 
ed in recitals—Effect of. 

Under S. 27 of the Guardians and Wards Act, 
a guardian may, subject to the provisions of the 
Act, do all acts which are reasonable and proper 
for the realisation, protection or benefit of the 
property of the minor. Other sections in the 
Act place restrictions on the guardian s power to 
alienate or charge the immovable property of the 
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niinor. ^ It follows that the restrictions contain- 

c ^ provisions of 

S. 30 <Io not apply to a mere borrowing of 
money hy a guardian. A loan contracted with¬ 
out the sanction of the Court by a guardian ap¬ 
pointed under the Act will be binding upon the 
minor if the lender had made proper enquiries 
and had satisfied himself as to the legal neces¬ 
sity for the loan, whether or not the money was 
ac,tually applied for the benefit of the minor. 
The fact that the true necessity was not men¬ 
tioned in the recitals in the bond is of little impor¬ 
tance, as such recitals are merely a piecx of evi¬ 
dence as to the nature of the alleged necessity 
and are not conclusive on the point. {Khimdkar 
and Lodge, //.) Anil Kumar Das v. Probha- 
bati Mitra. 44 C.W.N. 1048=A.I.R. 1940 
Cal. 532. 
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Ss. 29 and 30— Applicability—Release by 
guardian of minor mortgagee's sub-soil rights— 
If I'oid—Suit to set aside — Limitation. 

A deed executed by a guardian of a minor 
mortgagee releasing from operation of mortgage 
the sub-soil rights of the mortgage land in favour 
ot lessee of the mortgagor in consideration of 
certain sum is a transfer of the equity of redemp- 
^on ^id IS covered by the wording of S. 29. 
The fact that the consideration mentioned in the 
deed was neither adequate nor reasonable nor for 
the benefit of the minor is no ground whatsoever 
for holding that the deed is void. Such 
deed xs only a voidable transaction and 
requires to be avoided or set aside within 
the period of limitation and by the person affect¬ 
ed thereby. The suit to set aside the deed is go¬ 
verned by Art. 44, Limitation Act. {Wort and 
MoHohat LqU, JJ .) Jacadamba Prasad v. Anadi 
Nath. 17 Pat. 460=176 I.C. 273=19 Pat 

L. T. 594=1938 P.W.N. 951=4 B.R. 697= 
11 R.P. 59=A.I.R. 1938 Pat. 337. 

- S. 29— Applicability—Temporary guardi¬ 
ans. 

S. 29 of the Guardians and Wards Act refers 
to the powers of guardians appointed and dec¬ 
lared by the Court whether they are permanent 
or temporary guardians. An order of Court di¬ 
recting the sale of property by a temporary 
guardian is, therefore, not ultra vires. (Dalip 
Singh, /.) Ramesh Chandra Joshi v. Muri.i 

M. nnohar Joshi. 40 P.L.R. 153 (1) = 176 I 
C. 596=11 R.L. 217=A.I.R. 1938 Lah. 308. 

— —S. 29 — Applicability — ^‘Transfer" — 

ramily settlemmt not conferring any title but 

only relinquishing rights in property assigned hy 

one party to another—Recogmition of antecedent 

rights of assignee—Sanction of Court—Neces¬ 
sity. 

A deed of family arrangement entered into by 
a certificated guardian in which no distinct title 
IS conferred on any body and all that is done is a 
relinquishment of claim by some person in res¬ 
pect of property assigned to another and a re- 

antecedent right of that other 
Property does not amount to a 
a"? 29 of the Guardians 

^ sanction of the Court. 

Sultan Ahmad 
Khan v. Siraj-ul-Haque. I.L.R. (1938) All, 
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A.L.J. 23=1938 A.W.R. 98 
(H.C.)=174 I.C. 738=1938 A.L.R. 324=10 
R.A. 615=A.I.R. 1938 All. 170. 

———-Ss. 29, 33 and 3 4 Court authorising 
guardian to raise simple loan—Duty of leader to 
enquire as to necessity. 

If an order of Court authorises the guardian 
of a minor to raise a loan on the security of the 
minor’s estate, the lender is entitled to trust to 
that order and is not bound to enquire as to the 
expediency or necessity of the loan for the bene¬ 
fit of the minor’s estate. If any fraud or under¬ 
hand dealing is brought home to him, that would 
be a different matter; but, apart from any charge 
of that kind he is entitled to rest upon the order. 
There is no reason why the same principle should 
not apply when the guardian instead of raising a 
loan on the security of the minor’s property ob¬ 
tains money on a simple bond aher obtaining the 
sanction of the Court for a simple loan, 11 Cal. 
379 (P.C.), Appl. {Thom and Bajpai, JJ.) 
Benares Bank, Ltd. v. Dip Chand. 160 I.C. 
64=8 R.A. 560=1936 A.W.R. 87=1936 A. 
L.R. 44=1936 A.L.J. 155=A.I.R. 1936 All, 
172. 

-;—S. 29 —Scope — Compliance—Permission 

obtained by guardian for mortgage for specified 
amount on certain terms—Subsequent change of 
ciraumstaiices—Mortgage executed for less 
amoimt on different terms—yalidity—Fresh sane- 
tioifi—Necessity for. 

S. 29 of the Guardians .A.nd Wards Act is im¬ 
perative, and absence of permission for a parti¬ 
cular alienation renders it void. Where permis¬ 
sion is applied for a partic4ular mortgage of the 
Ward’s property for a specified amount on cer¬ 
tain terms and granted liy the Court, and cir¬ 
cumstances change subsequently and part of the 
money is not required, the guardian is bound to 
obtain a new permission from the District Judge 
for a mortgage under the changed circumstances. 

If the guardian executes a mortgage for an 
amount less than that spedfied in the original 
sanoUon application, or on different terms with¬ 
out fresh permission, the mortgage so executed 
is invalid and unenforceable against the minor, be¬ 
cause the former permission cannot cover the 
mortage which is different from the <3ontcm- 
platcd one and executed under different circum¬ 
stances. The provisions of S. 29 cannot be said 
to be domphed with. {Bennet, J.) Ud.\i Pal 
Singh z/. Pyare. 1938 A.L.R. 217=1937 A. 
n A.W.R. 6 (H.C.) = 174 I. 

^ 1938 AIL 109. 

— Ss. 29 and 30— Scope—Transfer of guar¬ 
dian—If void. 

^ by the guardian without leave of 

the Court is only voidable and not void. S. 30 
says that tr^saction shall be voidable and not 
void. {Venkatasubba Rao and Abdur 
Rahman, JJ,) Sivanm.alai Goundan v. Aru- 

182 I. C. 862=12 R. M. 

802=A.I.R. 1938 Mad. 
822=(1^938) 2_M.L.J. 428. 

' 29 —Transfer without sanction — Avoid¬ 

ance Restoration of benefit. 

In a case where the property of a minor has 
oeen conveyed by the guardian without permis¬ 
sion of the District Judge, the minor in a suit 
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brought against him, cannot avoid the transfer 

without restoring the benefit .winch has 

received. {ColHster and Tn' 

RAIN Lal V. Bechoo La^ I L R- U938) AU. 

614=1938 A.L.J. 521—1938 
Q ) 343=176 I.C. 369—10 R.A. 81—1938 
A.L.R 597=A.I.R. 1938 All. 369. 

_S. 29 (b)— Certified manager—Power to 

create occupancy tenancy without permission op 

■ 

When a certified manager creates an 
tenancy, whether deliberately or inadvertently, by 
giving a lease without the previous permission of 
the Court the landlord is not bound by it. It is 
not in any way an intolerable restraint on effi¬ 
cient management to provide that the creation of 
a permanent tenancy should not be made w^^hout 
the Court’s permission. It is not a *riaUer of any 
difficulty for a manager to approach the Cour 
and obtain the necessary permission. The ques¬ 
tion whether the act opposed is a prudent o^ 
or not is immaterial. {Grille, J.) GoviNmi^o 

Balwantr.\o V. Rum.a ■ t'p‘ 

(1939) Nag. 221=11 R.N 186—1/7 I.C, 

931=A.I.R. 1938 Nag. 314. 

_S. 30— Applicability to persons other than 

”‘Q«oere. Whether the words of S. 30 of the 
Guardians and Wards Act contemplate the 
avoiding of a transaction by a Person other th^i 
the minor. {Venkatasubba Rao and Abdur Raiy 
man JJ.) Sivanmalai (Riundan v. Aruna- 
CHALA Goundan. 182 I.C. 

= 1938 M.W.N. 802=A.I.R. 1938 Mad. 

822=(1938) 2 M.L.J. 428. 

_S Guardian'* contemplated by . 

It is clear that the ‘‘ guardian’’ contemplated 
by S. 30 of the Guardians and Wards Act, is not 
only a certificated guardian who is the natural 
guardian of the ward, but also a certificated 
guardian who is not the natural guardian. (Co - 

lister and Baipai. //■) Na«ain L^l 
CHOO Lal. I.L.R. (1938) AIL 614--19|£A_ 

L.J. 521=1938 A.W.R. 

I C SfiO^lO R.A. 81 = 1938 A.L.R. 597 — 
A.I.R. 1938 All. 369. 

__.S. 30— Scope—Mortgage in favour of 

minor—Transfer by guardian^Suit on mortgage 
hy nmor—Effect-Suit by assignee—Maintaina¬ 
bility—Limitation Act, Art. 44-5ui( fey »ii»or to 
set aside transfer—If obligatory. 

When an assignment by the guardian of a minor 
of a mortgage to which the minor is entitled is 
repudiated by the minor, the minor himself hhng 
a suit for recovery of the mortgage money, the 
assignee has no right to file a suit on the mort¬ 
gage as assignee and to ask the Court to recog¬ 
nise his transfer. It is not correct to say that the 
minor cannot repudiate a transfer by his guar- 
dian except by filing a suit under Art. 44 of the 
Limitation Act. S. 30 of the Guardians and 
Wards Act makes the transfer voidable and it is 
unnecessary to inquire whether it was l^neficia 
to the minor or not. (Venkatasubba Rao and 
Abdur Rahman, JJ.) Sivanmalai GouND.^N^. 
Arunachala Goundan. 182 1 -G- 862—iz K. 
M. 150=1938 M.W.N. 802=A.I.R. 1938 
Mad. 822=(1938) 2 M.L.J. 428. 

Q. D. 11—27 
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'Ss. 30 and 31— Scope—Sanction to guar- 


dian to mortgage ward's property for purpose 
of discharging decree debt—Mortgage by guar¬ 
dian for amount advanced—Person advancing 
money on faith of sanction—Duty to see to the 
application of money—Bulk of loan applied to 
purpose sanctioned-—Balance applied for purpose 
not sanctioned — Creditor's right to claim zvhole 
amount of loan—Proof of necessity. 

Where a guardian of a minor appointed under 
the Guardians and Wards Act obtains the sanction 
of the CourJ authorising him to execute a mort¬ 
gage of the minor’s property and to borrow a 
certain amount for the purpose of paying off a 
mortgage decree against the estate, and executes 
a mortgage for the amount authorised by Court, 
and no fraud or underhand dealing is alleged, the 
person who lends money to the guardian and 
takes a mortgage from the guardian is entitled to 
rely upon the sanction itself for the validity of 
the transaction. The lender is not bound to go 
behind the order of the Court sanctioning the 
mortgage, is entitled to rely upon it, and if he 
acts bona fide, he is not bound to see to the ap¬ 
plication of the money or any part of it. The 
circumstance that the guardian does not subse¬ 
quently apply the money in its entirety for the 
purpose for which he borrows it is irrelevant. 
If the guardian applies the bulk of the money 
borrowed for the purpose sanctioned by the 
Court, but applies a small part of it for a differ¬ 
ent purpose which is not sanctioned, it would 
still be open to the creditor who has advanced 
the money to establish that there was legal neces¬ 
sity for that amount also when he has paid the 
whole amount of the consideration on the faith 
of the sanction, and the amount advanced does 
not exceed the amount sanctioned by the Court, 
he is entitled to claim the whole amount ad¬ 
vanced by him as a mortgagee. (IVassoodew 
and Thakor, JJ.) Vina yak v. Shantabai. 40 
Bom.L.R. 180=175 I.C. 291=10 R.B. 531 
=A.I.R. 1938 Bom. 234. 

•S. 31— Holding of enquiry—If essential — 


Application by guardian for permission mention¬ 
ing one debt and sale-deed purporting to pay off 
different debts—Sale made for higher sum than 
that proposed—Interest of minor, if prejudiced. 

S. 31 of the Guardians and Wards Act does 
not make the holding of any enquiry by Court 
essential. Tl\e fact that the guardian mention¬ 
ed one debt in the application for permission for 
sale but the sale-deed purports to have been 
executed to pay off totally different debts, and 
the fact that the sale was actually made for higher 
sum than that proposed do not show that the 
interests of the minor were prejudiced in any 
manner by the sale. (Zia-ul-Hasan and Smith, 
JJ.) SuNDAR Lal z/. Gur Saran Lal. 10 R.O. 
187=172 I.C. 637=1938 O.A. 34=1938 O. 
L.R. 14=1938 O.W.N. 104=A.I.R. 1938 
Oudh 65. 

S. 31 —Mortgage effected by guardian, 


with Courtis sanction—Enquiry as to necessity 
—Duty of mortgagee. 

A person who advances money to a guardian 
on a mortgage of the minor’s property, effected 
under sanction of the Court, is entitled to trust 
tho Court’s sanction and ia not bound to go be- 
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liind it and enquire as to the expediency or 
necessity of the loan for the benefit of the 
minor s estate, unless there was fraud or under¬ 
hand dealings, to which the mortgagee was a 

T i Bank of Simla. i? 

T^* ^ 708=39 P. 

1936 Lah. 946. 

—S. 31—Sanction under—Effect—Sale hv 
ffuard^an ^ourt^s tHmctwn—mnding olJ^ 

■heltlf ^ound to prove necessity or 

oenefit to minor. ^ 

A sale of the property of a minor by a euar- 

Of the Court, has to be upheld, and the alienee 
can rely upon, and is protected by, the order of 
con^nt, unless it is shown that the order of 
sanrtion was obtained by fraud or underhand 
dealing and that the alienee was a party there- 

that the trn^ necessary for the aUenee to prove 
tnat the transaction was in the interests of the 
minor. (Broomfield and Tyabji, JJ.) Balatt 

Kashinath. I Ii B 

(1937) Bom. 1 = 165 I.C. 530=9 R B 150-38 
Bom.L R 796pA.I.R 1936 Bom. 

n;nj^ r ZT — 7 / exhaustive—Powers of 

nigh Cmrt apart fronv—Application by Hindu 

ills -M- 

:raSS. 9 sli 

fnmily of h s r?^ht r?r 

and apply to annn^f i • 

property of ^ mFi!. ^ ^ardian of the 

him as'suoh and for empowering 

estate inoliMJn^ "^^J’lgage tJie family 

oSght in « Court 

tionine the to make an order sanc- 

nZoneJ^ar ^ C. J, and 

Under S. 31 (2^If fhl n 
Act the Court sL^oliZ »“<' Wards 

of a minor eliould in “ guardian 

tion recite the neces.k for 
vantage to be derived >rom I 
to do this is only' an irr«JlV omission 

invalidate the order or cannot 

(Broomfield and Tvabii ^^ 7 t\ voidable. 

i>fio r. Sadashiv KAirvA^^'^ Balaji Vasu- 

Bom. 1=166 I c 630 -q ^*t> (1937) 

L.R. 796=A.I.i. 
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ZJZr^n of maintenance due to 

"''‘’S'' ’"““‘"S ivarrant against an ex- 
guardian tor recovery of arrears of niaintenanw 
said to be due to the minor up to the da?o ol 

0 thrne"®^ oyer possession of the minor’s estate 
to tlie neiv guardian is bad, when the ex-guardian 
has no property of the minor in his iS anS 

tvr e 

tbe recovery of the said amount. (p. c Mitter 

—Court can record any definite 

^ Where“\ ^'"orVjian. 

that a Lr?..;? ’""" « goardian states 

and the cl f ““ 7 ”* >» <loe from the guardian 

K ,n!i»*i^ «='“ot amount duo 

IS something different, 

inif‘"if’tl''"’' ‘‘‘"y definite flnd- 

l 6 ri“c '282^-9 baJT; 

=17 Pat ifV 7 ?R A T P.W.N. 805 

——S. 34(e)—Order., under—Force and opera- 
tion Of—Minor attaminp majority. ^ 

under the provision of S 
^ h temporary orders, having no effect 
ancr ho owner® of the estate attain majofitf 
Once the minor attains majority, the Court L 

Mmse^f empowered 

b ?hP "'•'■angements madu 

fno- i ^ temporary orders which were passed dur- 

fxH K„Af‘ >'*r ^ -f C.) Habibul- 

8 R. Pesh^ 162=A.I.R. 1936 Pesh. 34 

S. S^^cowrify bond by guardian secur- 

IfltOVQbllf nmn^rf^f 


fmmora67e propcrfi/ for die VrforZiTIf 
dutte.'^—Breach^Assignment of bond by Court 

to r^mly appointed Quardian^Assignment bu 

attain^g majori^ 

sS’ rii'iv ?“F5?v'”"''"«“■»* 

undertaking , ‘ f.'ivour of the Court 

ftfv™’'o:tcrnff\'i‘''" 

s^ii^ure/Xfisr HFr ’ 

of the balanpp^ dispose 

for rcerta^ Ms hands,- and to be lilible 

due nerfnrrnn ^ default of the 

making 1 .L - "® «« guardian, 

the anmunt properties security for 

the Lnd il'c-oiidUiored Jfr"/? Pf-®"”* J-'»iHty. 
of the diiHPQ fxf the due performance 

obligation tn J ^ eJtecutant as guardian. The 

therf‘is faiinri^r'' moment 

cd bv tho « for the monies roceiv- 

of^thp ^ ^ept up and 

the ,non^ guardian to account for 

he morues, the Court aseigns the bond under S 
35 of Uie Guardians and Wards Act wW the 
assignee gets is not a mere right to ’ s^e but a 
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right to enforce a liability umler the bond which 
has accrued due, and ^Yhen the liability is> also 
secured by a charge or mortgage of immovable 
property, the charge or mortgage is also assign¬ 
ed along with the right to enforce the liability. 
The assignee under S. 35 is entitled to enforce 
the liability and the charge or mortgage there¬ 
for as if the bond has been executed in his fa¬ 
vour. When a newly appointed guardian of the 
ward takes an assignment of the security bond 
executed by a previous guardian, who has failed 
to discharge his duties as guardian, the assign¬ 
ment is in trust for the ward who is entitled to 
the beneficial interest under the bond. The 
ass-ignec is a trustee for the ward and is bound 
to surrender the property to the ward as soon 
as his office of trusteeship ceases. Wlien the 
assignee guardian assigns the bond to the 
ward on the later becoming a major, 
that assignment is only in fulfilment of 
the duty the assignee is under to hand 
over all the property of the ward to the latter. 
Such an assignment is perfectly valid and en¬ 
titles the ward to sue on the bond and to enforce 
its terms. {Fandrang Roto and Venkataramana 
Rao, JJ.) Muthurama Ayyar v. Krishn\ 
Ayyar. 179 I.C. 55=11 R-M. 513=1938 M. 
W.N. 379=A.I.R. 1938 Mad. 829. 

_Ss. 39 and 8— First cotisin of minor — 

Right to applg for removal of guardian, 

A first cousin, once removed, of a minor comes 
within the terms of S. 8 {h) of the Guardians 
and Wards Act and is thereby entitled to make 
an application for the appointment of a guardian. 
The fact that he comes within the term of S. 8 
is quite enough to make him personally inter¬ 
ested within the meaning of S. 39 of the Act 
and he is, therefore, entitled to file an applica¬ 
tion for the removal of a guardian. The fact 
that he is at enmity with the guardian is im¬ 
material. {Henderson and Khuiidkar, JJ,) 
Sripat Singh Dugar v. Mohini Sundari. I- 
Ij.R. (1939) 2 Cal. 440=185 I.C. 880=12 R. 

C. 420. 

_S. 39—Locus standi to apply under. 

Where objections were taken to accounts filed 
by a guardian of a minor by his maternal uncle 
who presented a petition for the removal of the 
guardian and an inquiry of accounts was held. 

Held, that inquiry could be hold at the instance 
of such person as S. 39 permitted a Court to 
act in the matter of removal of a guardian on 
the application of any person interested. {Row¬ 
land J.) Jaqarnath Lal V. Lal Babu. 164 I. 
C 282=9 R.P. 104=1936 P.W.N. 805=17 
Pat.L.T. 766=A.I.R. 1936 Pat. 447. 

_Ss. 39 and 43—Relative scope—Testamen¬ 
tary guardian—Removal—Directions and condi¬ 
tions as to discharge of duties—Powersr of 
Court. See Guardians and Wards Act, S. 43. 
71 M.L.J. 417. 

_S. 39— Scope—Removal of guardian — 

Reasons for—Minorus preferenoc-^If a ground 
—Duty of Court to state reasons for removal. 

Courts removing guardians must, first of all, 
be satisfied that there are present ono or more 
of the reasons for the removal of guardians set 
out in 8. 39, and should expressly state what 
tho reasons are which justify the order removing 
tho guardian. The mere circumstance that tho 
minor is soifflcifently old to be able to express a 


GUAR. & WARDS ACT (1890), S. 41. 

preference for one person over another for his 
guardian is no reason for removal of a guardian. 
{Beasley, C. J. and Stodart, J.) KuMARASWAm 
Goundan V. Ayya Goundan. 166 I.C. 258— 

9 R.M. 222 (1)=1936 M.W.N. 373=A.I.R. 
1936 Mad. 695. 

-S. 39 (h)— Appointment of guardian not 

residing within loM Unfits of jurisdiciton — 
Discretion of Court. 

It is within the discretion of tlie Court to 
appoint a man who does not reside within the 
local limits of its jurisdiction as a guardian. 
There is no provision in the Guardians and Wards 
Act prohibiting the appointment, of a person as a 
guardian who does not reside within the local 
limits of the jurisdiction of the Court. A plain 
reading of S. 39 shows that the Court has been 
given the power to remove a guardian who has 
ceased to reside within its local limits. The word 
‘‘may” has been used and not “shall”. But tlie 
converse proposition is not true. {Almond, C.J, attd 
Mir Ahmad, J.) Abdul Jabbar v. Mohd. Baud 
Khan. 188 I.C. 666=13 R.Pesh. 2=A.I.R. 
1940 Pesh. 14. 

-S. 41 (3)— Direction to deposit cash se¬ 
curity—When permissible. 

Where the only object is to protect the minor’s 
property the object can well be served by direct¬ 
ing tJie discharged guardian to furnish solvent 
security for payment of any amount that may 
be found due on scrutiny of accounts. It w 
hard on a guardian, to be called upon to deposit 
a large amount in cash. {Niyogi, J.) Abaji 
V. Damodar Abaji. 1938 N.L.J. 302=176 
I.C. 693=11 R.N. 68=A.I.R. 1938 Nag. 399. 

-S. 41 (3) and (4)— Discharge of guardian 

_ Discretion—If unfettered—If revisable. 

When the quandoin guardian has complied 
witlk the directions of the Court under sub-S. 
(3), the Court has full discretion in the matter 
under sub-S. (4) of the Guardians and Wards 
Act to discharge him, if it thinks fit. In exer¬ 
cising such discretion the Judge is exercising a 
jurisdiction vested in him and as such it cannot 
bo interfered with in revision. {L^ach, C’J>* 
Varadachariar and Mockett, JJ.) Ramachand- 
ran V. Balasubramania Ayyar. I.D.R. 
(1938) Mad. 667=47 L.W. 268=174 I.C. 376 
=10 R.M. 698=1938 M.W.N. 188=A.I.R. 
1938 Mad. 347=(1938) 1 M.L.J. 285 (F.B.). 

_S. 41 (3)— Power of Court. 

Under S. 41 (3), a Court cannot compel the 
guardian of a minor to pay to the minor any 
sum found due from the guardian after an 
enquiry into the accounts, and the only order 
which ’ it could pass is for the payment of the 
balance on the accounts exhibited by the guar¬ 
dian. {CoUister and Bajpai, JJ.) Rano- 
NATH V. Murari Lal. 58 AIL 721=161 I.C. 
493=8 R.A. 740=1936 A.W.R. 100=1936 A. 
L.J. 36=1936 AU.L.R. 283=A.I.R. 1936 All. 
179. 

_Ss. 41 (3) and 45— Powers of Court under 

—If exercisable after termination of guardian- 
}ihip—Accounts filed prior to removal—If deem¬ 
ed to be passed. 

The power of a Court under S. 41 (3) of the 
Guardians and Wards Act to direct a guarffian 
on termination of his guardianship to debver 
any property belonging to tho ward extend© to 
monies belonging to the minor. S. 45 is no 
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inapplicable to a guardian after his removal. In 
view of the above, it cannot be contended that 
tho accounts filed by a guardian prior to his re¬ 
moval should be deemed to have been passed by 
the Court. {Dhavlc, J.) Munni Lal r. Mukh- 
TEsnwAR Prasad. 175 I.C. 173=4 B.R 535 
^19 Pat.L.T. 485=10 R.P. 590 (2)=1938 P. 
W.N. 509=A.I.R. 1938 Pat. 398. 

-S. 41 (3) and (4 )—Ward not satisfied by 
accounts rendered by guardian—Duty of Court. 

Where the ward is not satisfied by tho ac- 
count^s rendered by the guardian, it is the duty 
Of the Court to order an enquiry into the ac¬ 
counts. The Court cannot shirk its duty by sutc- 
gestmg a remedy by way of a separate suit in 

ySe?/. of S. 48 of the Act. 

(Soherts, C.J. and DunkUy, J.) Abdul Hamid 

biRicvR u. Abdul Jabbar. A.I.R. 1940 Rang. 246. 

—S- 41 {^)—ApplicabilUy~AppUcaiion by 

mother of minor under S. 39 to remove guardian 
and to appovnt herself as guardian of minor’s 
property—Order of discharge after checking ac 
caunts furnished by guardian^lf one under 

6 . 41 (4). 

TOen an application is made by the mother of 
a minor under S. 39 of tho Guardians and Wards 
Act for removal of a guardian appointed under 
the Act and for appointing herself as guardian 
of the property of the minor, and the Court 
orders the guardian to be discharged on the 

furnished proper accounts 
which were checked and found correct by the 
t^ourt, the discharge must be deemed to have 
been granted under S. 41 (4) of the Act 

(2)~9 R.M, 222 (2) = 1936 M.WN 


——s. 41 (4)~.4pphc(rtion by guardian for 
dxscharge^Duty of Court. ' 

The proper thing for a Court when the guardian 
appliM for a discharge, is to issue a ^tico to 
the minor. If the minor has no objection, the dis¬ 
charge may be given. If however he has any 
objections, the Court may look into them in a 

satisfied prima 

/flcie tlmt there is some force in tho objections, it 

frol/hfa^r guardian discharged 

from his liabilities under S. 41 ( 4 ), and direct 

redress by means of a suit. 

721 -iri ^fuiLVRi Lal. 58 All. 

loS=ilL fi ^ 7^0==1936 A.W.R. 

193^ AU 17^ - 283 = A.I.B. 


'0 he guardiar^ourse 

P0to''eTDn property has been ap- 

pointed, on tho minor coming of ace tho nmnor 

course for a Court is either fo refute’ a disc^ha^g" 

charge him if it considered thnfi 

perly throughout and tlmt^ ^ ^ 

could bo broutrhf nrJ- ^?‘ claim 

VaradachaZr otd M^etf ryT' 

;s,wst^a.l>Srig 
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^938 Mad. 347= 

(1938)^1 M.L.J. 285 (F.B.). 

-- —S. 41 W—Discharge under—Legal effect 
of Subsequent suit by minor for accounts 
<i« 70 »n.s^ guardian —Jl/a-m/aniafet7i7y — Proper rff- 
medy—Amendment of plaint as one to recover 
specific sum of money—Permissibility. 

/fv discharging a guardian under S. 41 

(4) of the Guardians and Wards Act must be 
regarded as discharging him from all his liabili- 
ti^ as guardian except in respect of any frauds 
committed by him which may subsequently be dis¬ 
covered. 'Liability'' referred to in the clause is 

to habiUties to which the guardian is 

liabilities of the guardian under tho general law 

his management to the' 
nt has rendered ac- 

Ser U'^ discharged by the Court 

becoming a major to sue the guardian praying 

ment. The suit, to be maintainable, should be 
frarncl as ono for falsifying or suroharg"ng the 

mere'lffy.r'rl? "“'’e'-e'l by the guardian^and m>t 
merely for taking an account. But if the plain¬ 
tiff seeks to amend the plaint by making U as 

n.o„v lost 

anie. ihe plaintiff should therefor© ho npr- 
mi.tod o amend the plaint on \Tms!'Lrto 

aLdrZ RiMlvvr’u' 

1025-44 ? <2) = 1936 M.W.IT. 

M.W. 658 = 1936 Mad. 868 = 71 

exceed^a O^f^rdian—Minor 

a g'jardiaii of the person and property of 

Ueate^.-^ a^^nnrPP®'^''.*''® be 

niJrt f * minor or infant and would not be 
^nd ‘"f Tu^UrriiLrlri Vl,To7lt ami 

aVo'Lr^ g^a^“dtarshruldTe“apV 1 ^ 

-8 R I Qdf a I D 9’ '” ^82 I.C. 716 

-8 K.L. 945=A.I.R. 1936 Lah. 142. 

tu^un-Orde?";" disclaimZy to be 

fied imposinp conditions—If justi- 

a Court °te‘rLPi"?''''i®'’^- “"t* '''“'■'’s Act enables 

person? eiil . ^ the conduct of 

A hereon whi; ’IPP'”"*^’ O'- declared by the Court. 

A person who is appointed executor under a will 

minnr c° that he is a guardian of the 

r testator cannot be declared to be 

A . o®?";-'. Ins will by reason of S. 17 (5) 
and* do?f' 'f ‘bfetore inapplicable to him, 

tirtnc Couft to imposc condi- 

guanban^'”’ regard to his discharge of duties as 

Obiter :—Under S. 39 which is wider in its 
scope than tho S. 43, tlie Conrt mav remove a 
guardian appointed or declared bv the Court or 
a guardian appointed by a wUl, '(Fenkatasubba 
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Sao and Coi'nish, JJ.) Krishnaswami Goundan 
r Pat*aki Ammal. 168 I.C. 223 =9 R-M. 550 = 
1936 M.W.N. 1042 = 44 L.W. 513 = A.I.R. 1936 

Mad. 843 = 71 M.D.J. 417. . 7 . 

_Ss. 43 and Z2—Powers of District Judge 

—Mode of exercise, 

Tho exercise of powers by District Judges over 
the guardians appointed by them, should be kept 
within limits provided by law, and should not be 
wholly arbitrary, made before necessary enquiries 
are held in the manner provided by law. Orders 
which are arbitrary are liable to be set aside. 
(^Guha and Nasim JJ.) Rani Moiiini Sun* 
D.vRi V. District Judge of Murshidabad. 169 
I.C. 912 = 10 B.C. 110 = 64 C.L.J. 556 = A.I.R. 1937 
C&l 424. 

-S. 45—Applicability—Removed guardian. 

See Guardians and Wards Act^ Ss. 41 (3) and 
45. 175 I.C. 173. 

-S. 45—Ex parte order imposing fine — Lega- 

lity. 

An ex parte order imposing a fine under S. 45 of 
the Guardians and Wards Act for not producing a 
minor in Court is bad. Courts should not take pro¬ 
ceedings, especially of a punitive kind, without 
giving the party concerned notice to show cause 
against such proceedings. {STcemp, J.) ^It. 
AiiUVHDi V. Abdul Ghani. 40 P.L.R. 532. 

-S. 45— Order issued to late guardian to pay 

amount not admittedly due from him—Order not 
complied with—Power of Court to take discipli¬ 
nary action. 

Under S. 45 of the Guardians and Wards Act, 
it is not open to the Court to take disciplinary 
action against a late guardian for non-compliance 
with an order issued to him to pay into Court an 
amount which was not admittedly duo from him, 
but was arrived at by the Court itself on the basis 
of a report made by the present guardian, together 
with the Court’s own inquiry into the correctness 
of that report. C. J. and Smithy «7.) 

Abdul Rahman v. Husain Jahan. 13 Luck. 463 
=170 I.C. 497 = 10 R.O. 21 = 1937 O.D.R. 426- 

1937 O.W.N. 809=A.I.R. 1937 Oudh 463. 

Ss. 47 and 48— Provision for maintenance 


t 7 i order appointing guardian—If appealable. 

Where in an order appointing a guardian a pro¬ 
vision is also made fixing tho maintenance allow¬ 
ance for tho minor, such a provision is not open 
to appeal. (Stone, C.J. and Pose, J.) Mt. Biiuli 
11. Bajabai. I.D.R. (1940) Nag. 221 = 11 RN. 227 
= 1938 N.L.J. 195 = 178 I.C. 4G1=A.I.R. 1938 

_s, 47 (1)— Appeal—Application to Court by 

guardian for sanction for ward^s marriage—Order 

on — Appeal—If lies. « , t • 

The performance of the marriage of the w’ard is 
one of tlio proceedings of a guardian referred to 
in S 43 of the Guardians and Wards Act, and an 
order refusing to sanction tho marriage of the 
ward upon tho application of the personal guar¬ 
dian is appealable under S. 47 (1) of tho Act. 
(Macklin, J.) Dahyabhai t». Bai Diwali. 184 
I.C. 840 = 12 R.B. 200 = 41 Bom.L.R. 757 —A.I.B. 

1939 Bom. 366. ^ ^ 

_S. 48— for accounts—Court, %f can 

fix time for filing. ^ , . . 

The Court has no authority to lay down a period 
of limitHtion difforent froni that prescribed bir 
the Limitation Act and has no power to compel 
the ward to institute a suit for accounts against 
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the guardian within that period under the threat 
that failure to sue as aforesaid would result in 
ilischargo of tho guardian. {Jioberts, C.J. and 
Dunkley, J.) Abdul Hamid Sirkar v. Abdul 
Jabbar. A.I.R. 1940 Bang. 246. 

GUARDIANSHIP. also Hindu Law- 

Guardianship. 

GUJARAT TALUKDARS’ ACT (VI OF 
1888), S. 16— Decision on—Appeal to District 
Judge from Taltikdari Settlement Officer — Se¬ 
cond appeal—If open. 

The decision of tho District Court on appeal 
from the Talukdari Settlement Officer under S. IG 
of the Gujarat Talukdars’ Act is subject to second 
appeal to tho High Court. {Wadia and Wassoo- 
dew, JJ.) Alabhai Vatsurbhai v. Bhura Bhaya. 
I.Ii.R. (1937) Bom. 602 = 171 I.C. 536 = 10 R.B. 
207=39 Bom.L.R. 444=A.I.R. 1937 Bom. 401. 

HABEAS CORPUS. See also Cr. P. Code, 
S. 491. 

-Application by relatives of person wrongly 

confined as lunatic— Maintainability-—Proper 
remedy. See Lunacy Act, S. 33. 29 S.L R. 431. 

- IFrit of—High Court's jurisdiction to issue 

—Single Judge of High Court—Powers and duties 
of—Extradition Act—Effect of. 

The Judges of the High Court have the same 
jurisdiction as the Judges of the old Supreme 
Court which was succeeded by it. Each Judge of 
the High Court is a tribunal to which an applica¬ 
tion for habeas corpus can be made and must hear 
them on the merits. The jurisdiction is of a 
peculiar and exceptional character as every 
Judge has it and not merely the High Court of 
which he forms a part. Further, the Judge has 
no option in the matter and cannot lawfully 
decline jurisdiction or refuse to entertain and 
determine applications made to him. It would 
be contrary to his oath of office to do so. The 
jurisdiction to issue a writ of habeas corpus^ has 
not been affected or taken away by any provision 
in the Extradition Act, and the writ can therefore 
be issued in proceedings taken in pursuance of the 
Extradition Act. (^Pandrang Rao, J.) Crown 
Prosecutor, Madras v. Mammen Mappillai. 179 
I.C. 917=11 R M. 634=40 Cr.L J. 297=1938 M. 
Cr C. 354=1938 M.W.N. 116l = A.I.R. 1939 
Mad! 115=(1939) 2 M.L J. 135 (N.). 

Writ of -High Court’s power to issue pre¬ 


rogative writ after the parsing of the Cr P-Code. 
See Cr. P. Code. S. 491. 43 C.W.N. 981=A.I.R. 
1939 P C. 213 (P.C.). 

HIGH COURT—Jurisdiction to grant injunc¬ 
tions apart from O. 39, 

C P. Code, O. 39, K. 1. A.I.R. 1939 Cal. 642. 

HIGH COURTS ACT (1861). S 9-Scope—If 

inconsistent with Cl. 10, Letters Patent (Patna) 
Appeal from decision of single Judge m ^cond 
appeal—Competenc>—Refusal of leave—Effe^. 
.See Letters Patent (Patna), Cl. 10. 1939 P. 

W.N. 297=20 Pat.L.T. 404. 

HIGHWAY—Claim to right of way over village 
path—Suit by section of public—Maintainabdig^ 
—Proof of special damage—Necessity, oee L.P. 
Code, S. 91. 20 Pat.L.T. 414. 

- Dedication— Extent 0/— Puntha ivtthtn 

Zamindari used as public pathway—Trees of 

spontaneous growth—Right to—Mere 

ment by Zamindar—If extinguishes right— Vis- 
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highway. 

Arl'uf M 3""^ — Limitation Act, 

163 (a) ^o'^’-^^'ict.Ss. 112 and 

sami’f.^’if'^ '^"<1 stands on the 

ov® /hv^ “h ,u P“ • '‘'r navigation 

sumed fi. K 1 the highway is pre¬ 
land Tn proprietor of the adjacent 

estate f>n«(/ia within a zamindari 

Pemanenr^sMi^® Prior to the 

fft^^h^P ^e't'etnent or came into existence 

'he Zamindar. 

ownfr of adjacent land, is also the 

snontetf' 'he Piintha and of the trees 

rfght oTt°h ^ ^ .f.''°"'ng upon it, subject to the 

The fLVt^h:.?‘Jh“' highway. 

ir, has come to be vested 

does n"? “"‘honty under the Local Boards Act 
whichI" 'he case of land 
allowed to^ns1!“^ neighbourhood is merely 
whl^ mavUri P^'hway, the only inference 
il thaiTt. M drawn from such user 

red for a of i n^' 'vhat was requ" 

cfaimi ?hr r =* Zamindar 

within hJc% to trees on a punlha which is 

pathway, tlfe“®se"r'^bv “ ‘’"hlic 

amount to anv int^rf public as a way cannot 
trpi^c Tf ^^^terference with his right to the 

to the t^ees ^eT/ nn u entitled 

"disposseLion^ nr by him is not 

within the • ^jscontinuance of possession 
Act Vn^Leh“re® 'he Limitation 

tinction of the ZamiiJ® 1°' •*h.°*f ";ho plead ex- 
to show that sol ” ® cjght by lapse of time 

trees for the ci e cue else has been enjoying the 

"r MAHAaaTlr‘r 

Municipal r^oiriL ro''*’"’'^''' Qs^^aMAN, 

Mad 147—1 L R- ( 1937 ) 

L W' ioiro p 1936 M.W.N. 959=44 

71 M.L J.“ 74 f. • 281 =A.I.R. 1936 Mad, 919 = 
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highway. 


long u?/r’!'"‘‘‘‘°"~^'’‘‘"‘‘‘’n-Presum/,tion from 

peSr'i1nr''°°^“°^“*'’°P have been used by 
streets for alor'^p” *° ‘he neighbouring public 
sar1f„ • '""®- ®“eh user does not neces- 

eteryclsr *° dedication in 

is Of Cl-rr ^fei^^ 

(SAide 7‘*t‘"“r of enjoyment 

I.C. 966=\l tesaiAl.R.fe^Xr- 

passage inTront aJid'thl houses with a 

existing public highwav1it'’“^*“i5® '"'o an 

and lets these ho1®sera^d ,h?''’ '"5’ “"<* he sells 

come and use theTassaee r '"''“es others to 

legitimately be dra^ that he •'"“y 

*t to the public. The nit#.c#^ 
of fact and not of law and th^ 
to draw an inference if on ofh ^ is not bound 
that the evidence adduLd ifnoTf 
out a case of dedication sufficient to make 

kinf Debi z;. Sailendra ^ > Monda- 

W.N.83. Nath Mukherji. 43 C. 


-Highway authority—Liability for mere 
1939 /twM: (h"cJT26^^ jAu^thority. 

^y 

n ^ special damage—Necessity 

C P. Code, S. 91. (1939) 1 mI.J 

: -Obstruction to public Street-Suit for in- 

damage—If necessarv 
Where a person institutes a suit for dedlralion 
hat a particular street is a public strerind H 

the defendants liave obstructed il nrlv n,, , 

"’ioootion that the defendant Ih^ld 

?h® j'ceet, the plaintiff must establish 
that he IS entitled to use a public highwar wh ch 
has been obstructed by the defendant and tl^ll he 
IS inconvenienced by the obstruction. It is not 

necessary for him to prove that he has been in¬ 
convenienced in excess of any other meXr of 

the public who may have the right to use the 
public highway or that he has suffered some spe¬ 
cial damage of a kind not common to the pubJ^Tc 
So long as he can establish an injury, whether ft 

IS special injury to him or in common wifhthe 

''^hoare entitled to 
use the highway, he is entitled to maintain hi^ 

517 of the obstruction. 16 Lah. 

51/, l^oll. {Jai Lai,/.) Ghulam Rasul Kham 

. A person IS not entitled to maintain a civil suit 
in respect of an encroachment on a public road 

7 ; °S® A® Ra“ i°J i'"''""' ArliasLTc. 

rn Aoc^ 13 Luck 444=170 

495=10 R.O. 13=1937 OLR 425^937 

O.W.N 819=A.I.R. 1937 Oudh 456.’ 

“Rtoht to fnak^ 4\, ^ ^ 


- - r^. . —t t^r^uns navina 

^ to make openings in wail 

itfg%Vch a^s^tfeTt^*" 

762 ^?rR.L,^^T=X,I.^"? 9^"8 L“h'" 8 '’ 46 .'” 

S^forri'L "'r®'‘?y“"7-^''"0<rrA»ic..( oii- 

nXhbLrU^ T^'^''!^ ‘‘^‘”0 '■« 

n has been ‘0 b^roved. 

in the immediat^^^"-^ll.*" Principle that a person 
use a ^ and entitled to 

caLe of ^ thoroughfare has a special 

damage • special 

irnSedfaWnm P':*"‘='P*e that a person of an 

particular^lirf/^ the amenity provided for that 
loss witholfi'^* to have suffered 

rlrrXrr (Courtney- 

^/anoAar Lai, /) Pahlad 

— ff?P T> aMarwari 171 I.C. 933 

R 193^7 P'at^eFo" ® 

Right of access and of frontage in respect 

A M- public road—Interference with— 

^ctxonability. 
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An owner of land abutting on a public road is 
entitled to access to such road at any point where 
his land actually touches the road. This natural 
or common law right of access to the public road 
exists equally in the case of roads vested in a 
municipality, and is not automatically extingui¬ 
shed by reason of the fact that the Municipality 
under its statutory powers leases out a roadside 
strip of land. The owner has also the right of 
road frontage which should not be interfered 
with. Both the right of access and the right of 
frontage are valuable rights, and if anything is 
done by the Municipality with regard to the high¬ 
way which tends to diminish the comforts of the 
owner of the abutting land the owner has an 
actionable claim against the Municipality. 
(Dhavle,!.) Dwarka Prasad Sinhaw. Patna 
City Municipality. 4 B R. 806=177 I.C. 315= 

11 R.P. 142=19 Pat.L.T. 511=A.I.R. 1938 Pat. 
423. 

- Right to perform religious festival on—If 

recognised by law—Rule to be observed. 

There is a right in India to conduct a religious 
procession with its appropriate observances 
through a public street so that it does not inter¬ 
fere with the ordinary use of the street. A reli¬ 
gious festival does not stand on a different foot¬ 
ing and the right to perform a religious festival 
on the highway is recognised by law. The right 
is of course subject to the directions of the 
Magistrate and the rights of the public, and it is 
for the Magistrate to regulate the order and 
manner of performance of the festival. (Laksh^ 
mana Rao,!.) Murugappa Mudali v. Kuppu- 
SWAMI Mudali 180 I C. 48=11 R.M. 648— 
1938 M Cr.C. 278=1938 M.W.N. 839=48 L W. 
267=A.I.R. 1938 Mad 819=(1938) 2 M.L.J. 

375. 

_ Religious processions—Right to take out — 

Limitations. , 

Persons of every sect are entitled to take out 
religious processions with appropriate obser¬ 
vances along a highway provided they do not 
interfere with the ordinary use of the public or 
contravene the orders of the Magistrate or 
directions of the Police for the maintenance of 
peace. The right to take out religious proces¬ 
sion along a highway is an inherent right and 
does not depend on the proof of any customer 
long established practice, nor is it extinguished 
by mere abstention or non-exercise of it for a 
number of \ears. {Nawal Kishore, C.J. omo 
Raniitmal, J.) Dharmchand v. Sagurmal. 1939 
Mar.LR. 39 (C.). 

_ Rights of public—Municipality proposing to 

sell portion of public street in front of plaintiff's 
shop—Plaintiff's right to sue for injunction. 

For owners of houses abutting on a public 
highway the question of frontage means a great 
deal, and if anything is done by those in whom 
the highway vests, which interferes with the 
rights of the owners with regard to the highway, 
and which tends to diminish the comfort ot the 
occupants of the houses, the owners have an 
actionable claim against them. Where therefore 
the Municipal Committee propose to scl a por¬ 
tion of a street in front of the plaintiff s shop for 
the purpose of building shops and the plaintiti 
has not merely got a frontage, but it is a frontage 
of more than usual value because his is the nrst 
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shop in the Mandi which persons coming from 
the railway station to the main gate of the 
Mandi have to pass, the plaintiff is entitled to sue 
the Municipal Committee for an injunction res¬ 
training them from selling the portion of land. 
{Blacker, /.) Kasturi Lal Sant Lal v. Munici¬ 
pal Committee, Jagraon. 187 I.C. 686=12 R.L. 
483=41 P L.R. 548=A.I.R. 1939 Lah. 199. 

Rights of public—Right to use every part 
of public street. 

The public have a right to use every part of a 
public street, not merely the metalled portion in 
the centre. {Blacker, /.) Kasturi Lal Sant 
Lal V. Municipal Committee, Jagraon. 187 I.C. 
686=12 R.L. 483=41 P.L.R. 548=A.I.R. 1939 
Lah. 199. 

- . Unrestricted common law right to the use 

of—Motor vehicles, if possess. 

It is not correct to say that the owner of a 
motor vehicle has a common law right to take it 
over any road, subject to compliance with a for¬ 
mality. Assuming that such a right did at one 
time exist or must be presumed to have existed, 
it is clear that that right was taken away by the 
Local Boards Act, unless the person who wished 
to use the highway got the permission to do so, 
from the local body having jurisdiction, (f/or- 
will, /.) President, Dr. Board. Kistna v. Laksh- 
mayya. 177 I.C. 126=11 R.M. 252=1937 M. 
W.N. 1223 (2)=A.I.R. 1938 Mad. 227=(1938) 
1 M.L.J. 391. 


- Use as a public path—Presumption of 

dedication from long user. 

Where it is found that a path has been used as 
a public path from time immemorial, its dedica¬ 
tion to the public as a public highway can be pre¬ 
sumed from the long user which has been esta¬ 
blished; when there is evidence of long enjoy¬ 
ment in a particular way, it is the habit and duty 
of the Court so far as it lawfully can, to clothe 
the fact with right. {Grille, /.) Secretary of 
State v. Nagorao Tanko. I L.R. (1939) Nag. 
206=179 I.C. 711=11 R.N. 313=A.I.R. 1938 
Nag. 415. 

- Village path or lane— Orasa son—If public 
nuisance—Suit in respect of—Maintainability- 
Conditions—Special damage. See C P. Code, 
S.91andO. 1, R. 8 . 17 Pat.L.T. 842. 

- Village pathway — If public highway or 

private way — Test—Dedication—Inference from 

**^Ways permitted to be used by a section of the 
public are private ways, generally having their 
origin in custom, but such ways can be converted 
into ordinary highways after user by the public in 
general; evidence in support of the public claim 
must be cogent, but the fact that a pathway does 
not join a public thoroughfare at either end ^es 
I not militate against its public character. The 
I material question is whether the public in general 
use the way as a pathway, or only the inhabitants 
of a village and of some of the other neighbour- 
ing villages, iFcsl AH and Mcredtihf JJ*) 
Bibhuti Narayan Singh v. Guru 
Asram Prasad S.\hi. 19 Pat. 208=190 I.C. 46 
=6 B.R. 894 = A.I.R. 1940 Pat. 449. 

-Village path—Obstruction—Right of action 

—Special damage— Proof—Necessity. U P. 

Code, S. 91 and O. 1, R- 8. 19 Pat. 208. 
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Family arrangement. 

Family settlement 
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Succession. 
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Will. 

Adoption. 

Ante-adoption agreement 
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Bombay School. 

Burden of proof. 

Ceremonies. 

DArfAKA FORM. 

Effect of. 

Essentials. 

Evidence op. 

Jains. 

Power to adopt. 

Rights of adopted son. 

Subsequent birth op son 
Validity. 

Widow—Authority to adopt. 
^^^P^'o*^~~Anie~adoption agreement—Vati- 

d into by 

Under which the adoption by a widow 

of the property 'n Possession 

does not affect the “"d 

R. 1927 PC 13Q T??i adoption. A.I. 

^0(/<.//. BANARsfDAS,/Q 

All. 1019=164 I C Prasad. 58 

W.R.857=1936 aL I I2T7® 210=1936 A. 

=A.I.R 1936 All 641 ^2^^=1936 All. L.R. 834 
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An agreement by the natural father of the 

P''°''i<l«s that during the lifetime 

either o^them '"°‘her or 

k nd [n ‘ ? adoptee has no right of any 

that the adr.n(°*'^'^ n adoptive parents, and 

enanee^ ^®/'’°“'‘' the main- 

d^im aeafnsl%h'^°‘’“''® aunt who had no legal 
much bfxnnd 's one which goes 

bl custom ‘disposition which is sanctioned 

the nrorer, adoptive widow to enjoy 

curta^k and clearly 

pertv c .'^dits of the adopted boy in the pro- 
brefjen^effe agreement is invalid and can^not 
Pfmba t (^“"tfneAor and Mack/in, JJ.) 

R B 375—djAJ'BAi. 173 I.C. 367=10 
Bom. 63“~^® 1069=A.I.R. 1938 

School—Alienation by 
iusUfllT “j^oPI'oo ”01 supported by 

o/adrhiVT^T'Y’lf """ °f ^hare-Right 

T dopied son to challenge same. 

Under the A^Iilakshara as JnteroreJcd in 

o °his\^hare*e "^e alienation hy a coparcener 

fvini n A ‘d, '* "Ot supported by justi- 

shar? are* h:n;t^"‘^ a'lenation in excess of his 
coparcener n “ Subsequently adopted 

challenge tl alienation cannot 

and Sen ir ^ * <^ossoodew 

lappa ’tTC. I'l^'-LAPA C-. MaL- 

12 R B S®*”- 245=182 I.C. 302= 

"D Bombay School — Mother’s 
power to adopt—How affected by the death of the 

If a son dies before attaining full legal com- 

Ln*or'an"aH'^‘'. 'h 0'"’e'' a widow or a 

. a'l.opted son, then the mother’s power 

lifetiZ rev'"’’ '"I® ‘daring the’^Ws 

torch L tn''’'®’ .r“* moment he hands the 

JetaL ?t Whr.°i, ’"n mother can no longer 
nfiMr V’ 1 . j *’« dras so done or not is a 

matter to be determined in each case, with refe¬ 
rs felt h^®T if'1 f^’‘'sting at the date of 
ms death. The legal competency or otherwise of 

r 7Q?— Si w Gangaram. 180 I. 

f93”N7”4®7:"'- J- ‘d76=A.I,R. 


—-—Adoption—Burden of proof 

adoDted^ ft '? *0 been 

Sr n.,!/ adopted. {Darling. S, 

938 6’"6 (S^ulf 

■Adoption—Burden of proof. 


—auraen of proof 

fh.l. ' general case where it is sought to change 

lroundof"°''"'d ‘’f dad-eritance on® the allegfd 
_ .AAr^s,' ■ '* I ground of an adoption having been made it is 

Validitv—^^nV^ ~~ '^*[*^-o<^opiion agreement J “Pon the party setting up that title against 

teeto l7v1Z^^^ fatkeZha^VdoZ tionTn^?"? prove the adop- 

of adoptive Parelfi^*^ '!! during lifetime a^t the power of the adopter u 

Jet^ and that adoptee shotild bro- *? k as regyds (he fact of the adop 

f adoptive aunt uiAo And ^D9‘'®®‘'°ried. U-ord Macmillan) Lai 

uKiij u,/.o Bakhsh Sixr.H r, 


rride for ma;nif« sAo.iW “'-‘^S^rds the fact of the adop- 

tm legal claim-vlTd,,;^ “'^.o had HA"R.HAR'’prrp'°"B'^KHlH‘’1rlTl%"A\Ri^l 

1 Bahadur Sinch. 31 S.L.R. 617=41 C.WN 
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1126=1937 O.W.N. 776=1937 O.L.R. 391=1937 
AL.R. 616=3 B.R. 672=1937 P.W N. 619=10 
RPC 29=1937 M W N. 810=1937 A W R. 982 
=169 I.C. 551=39 Bom.L R. 1014=46 L.W. 806 
=1937 A.L.J. 1047=18 PatX.T. 901=A.I.R. 
1937 P.C. 242=(1937) 2 M.LJ. 711 (P.C.). 

■ Adoption — Ceremonies — Adoption of 
daughter's son by Brahmins tn South India— 
Datta homam— If essential for validity of adoP~ 

Among the Brahmins in South India, datia 
homam is not essential to the validity of an adop¬ 
tion of a daughter’s son. Although the general 
rule is that datta homam is necessary among the 
twice-born classes, there is an exception to that 
rule based on a text of ^ama in the case of a 
brother’s son and a daughter’s son. {Leach, CJ. 
and Pataniali Sastri, /.) Saminatha Iyer v. 
Vagesan I.L.R. (1940) Mad. 98=12 R M. 511 
=185 I.C. 37=50 L.W. 270=1939 M.W.N. 
827=A.I.R. 1939 Mad. 849=(1939) 2 M L J. 
557, 

- Adoption—Ceremonies — Datta homam— 

Necessity in the case of twice-born classes—If to 
be simultaneous with giiing and taking — 
formance of datta homam subsequently // 
relates back—Vadnagari JVaries of Poona If 

Sudras. , , 

For a valid adoption among the twice^born or 
regenerate castes, the ceremony of datta ho7nam 
is necessary and there can be no doubt that the 
physical act of giving and taking is not by 
sufficient among those castes to constitute a valid 
adoption. Datta hotnam is essential unless the 
adoptive father and son belong to the same gotra. 
It is not. however, necessary that the datta homam 
ceremony should take place simultaneously with 
the giving and taking. It is sufficient if that is 
performed even after a considerable interval, and 
in such cases, the subsequent religious ceremony, 
when it is performed, relates back to the prior 
giving and taking. Vadnagari Waries of Poona 
are Vaishyas and thus belong to the twice-born 
castes, and are not Sudras. {IVadta and Indar- 
narasan JJ.) Haridas Kisandas u. Narayandas. 
188 I.C. 545=13 R.B. 1=42 Bom.L.R. 283 =» A.I. 
R. 1940 Bom. 181. 
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■Adoption — Ceremonies — Giving and 


■Adoption — Ceremonies — Dayabhaga — 
Giving and taking—If essential. 

Though as a general proposition under Daya¬ 
bhaga law, acceptance is not necessary to consti¬ 
tute a valid gift, adoption is a very special form 
of gift and there cannot be an adoption without 
giving and taking. (Ameer Ali, .^) .Haridas 
Chattlrtef. V. Manmatha Nath. 160 i u. ooz 

=8 R C 423=A.I.R. 1936 Cal. 1. 

[(hi appeal: I.L.R. (1937) 2 Cal. 265=41 C.W. 

N.322]. 

Adoption — Ceremonies — Declaratiofi of 
acceptance of child in adoption by adoptive mother 
—Necessity. 

Where performance of certain ceremonies 
together with the giving and taking in adoption 
are proved, the fact that the adoptive mother did 
not make a formal declaration of acceptance of 
the adopted boy does not vutiate the adoption. 
(Hamilton Kam Nath Tewari Bare Lal. 

184 I C 425=12 R O. 117=1939 O.W.N. 905— 
1939 O A 741=1939 O.L R 624= 1939 A.W.R. 
(C.C.) 226=A.I.R 1940 Oudh 13. 

Q. D. 11—28 


taking. 

The giving and taking ceremony is the essence 
of adoption and the law does not accept any 
substitute for it. Mere expression of consent 
or execution of a deed of adoption though regis¬ 
tered but not accompanied by the actual delivery 
of the boy does not operate as valid adoption. 
(Abdul Qayoom, CJ. and IVasir, /.) Parasram 

7^. PanJaboo. 40 P L.R. J. & K. 42. 

--Adoption — Ceremonies—Gwtng and taking 

—Evidence of—Presence of boy wl^n Sub- 
Registrar questioned father and widow about exe¬ 
cution of deed. , . ^ j j a 

In the case of an adoption by a registered deed, 

evidence that the boy was present at the ume pt 
the registration proceedings when the bub-Kegis- 
trar pul to his father and the widow who adop¬ 
ted him the questions whether they had executed 
the deed, is sufficient to prove a giving and taking- 
(Sir George Rankin.) Biradh Mal v. Prabha- 
LatiKunwar. LL.R (1939) Kar. 258-5 B. 
R 631=181 I.C. 311=11 R P.C. 249=1939 O.L 
R 318=43 C.W.N. 842=1939 O W.N. 562=41 
Bom.L.R. 1061=70 C L.J. 377=1939 P.W N. 
891=A.I R. 1939 P.C. 152 (PX.) 

-Adoption — Ceremonies—Giving and taking 
—Necessity for—Adoption af orphan—Validity— 

According to law now prevailing in Marwar 
the ceremony of giving and taking is not at all 

necessary and all that is required is a registered 
deed of adoption. Consequently the adoption of 
an orphan, if evidenced by a registered deed of 
adoption, must be held to be .valid m * 

(Nawal Kishore. CJ. rr ^ 

! vvarlalv Godawari. 1939 Mar.L.R. 30 (C.). 

1 - ’Adoption — Dancing girl — Adoption of girl 

' —Legal consequences 

1 inheritance—Co-parcenary, if constituted Right 

of adopted daughter to claim partition. . 

1 The practice of adoption among devadasis m 

! Madras has nothing to do with religious b^eot 

1 but is purely a custom arising out of the natural 

'desire of the women of that elas^ ‘o have a 

daughter. In such cases the adopted daughter 

inh^-its to her adoptive mother but it cannot be 

said that a coparcenary such as that 

bv the Hindu Law exists between the mother and 

the daughter, and the daughter cannot claim a 

share by partition of the property 

the adoptive mother r \ 

joint family property. lAAd 789= 

GAMMA V. Kuppammal I L.R. Mad.^oy 

' 183 I.C. 680=12 R M 356=48 ^.W 919 1938 

M.W.N. 1258=A.I.R. 1939 Mad. 139 —(1938) 2 

J 923 

Adoption — Dancing girls— Ceremonies— 


Adoption of two daughters—Validity—Custom. 

No particular ceremony is necessary tor an 
adoption by a devadasi and there is no legal ob¬ 
jection to the adoption of two daughters by a 
dancing girl provided that such a practice s 
sanctioned by the custom of *he community. 
(Wadsworth. /.) ('>angamma c. Ki^pamm^. 
I.L.R. 1938 Mad. 789=183 I.C. 

356—48 L W 919=1938 M.W N. 1258_A.1.K. 

isSsTMad. 139=(1938) 2 M.L.J. 923. 

- Adop lion—Dancing gtrls — 

minor girl for Purposes of prosMution—Vahdtty 

and effect of. 
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The adoption of a minor by a dancing girl for 
purposes of prostitution is not really an adoption 
at all, it is a mere use of certain forms and will 
confer no status on the person adopted. Iliads- 
wrth, J.) Gangamma V Kuppammal. I L.R. 
1938 Mad. 789=183 I.C. 680=12 R.M. 356=48 
L W. 919=1938 M.W.N. 1258=A.I.R. 1939 Mad 
139=(1938) 2 M.L.J. 923. 

“Adoption—Dattaka form^Construction of 
deed. 

Where an instrument executed by the adoptive 
father stated expressly that the adopted son was 
struck off from heirship of his natural father and 
became without concern with his natural father 
and came into the sonship of the adoptive father. 

Held, that this was equivalent to an express 
declaration that the adoption was in the Dattaka 
form and not in the Kritrima form, and that as 
the declaration was made in the most solemn 
manner in a document witnessed by a large 
number of neighbours and friends, it would 
require very strong evidence to cast doubt upon 

the nature of the adoption. (Sir Gerge Rankin) 
Mt. Bin'da Kuer V. Lalita Prasad Choudhary. 
164 1.0.340=1936 O.W.N. 813=38 Bom.L R. 
1256=9 R.P.C. 107=41 C.W.N. I6l=3 B R 1= 
1936 O.L.R 510=1936 Ali.L.R. 829=1936 P W. 
N. 681=17 Pat.L.T. 636=44 L.W. 546=A.I.R 

1936 P.C 304 (P.C.). 

-- Adoption—Effect of. 

Adoption does not sever the tie of the physical 
blood relationship but it completely transfers the 
adopted son to the adoptive family as regards 
legal relationship. Consequently a son who 

own family and enters by adoption into 
a different family ceases to be a sapinda of his 
former relations and a fortiori ceases to be a got- 
raja sapinda of any of them. (Lord Macmillan.) 
Lal Harihar Pratap Bakhsh Singh v. Bajrang 
Bahadur Singh. 31 S.L.R 617=41 CWN 
1126=1937 O.W.N. 776=1937 O L R. 391=1937 
A.L.R. 616=3 B.R. 672=1937 P.W.N. 619=46 
L.W. 806=1937 A.L.J. 1047=18 Pat.L.T 901 = 
10 R.P.C. 29=1937 M.W.N. 810=1937 AWR 
982=1691.C. 551=39 Bom L.R. 1014 =AI‘r* 

1937 P.C. 242=(1937) 2 M.L.J. 711 (P.C.). ' ' 

Adoption—Effect of — Adoptee having 
natural born son before adoption—Right to give 
such son in adoption after his adoption. 

is no express text of Hindu law or judi¬ 
cial decision depriving an adopted son of his 
right to give away in adoption his natural-born 
son who was born to him before his adoption, 
^ch a restriction cannot be imposed upon him. 
lie can therefore validly give in adoption his 

natural born son, though he himself has already 

passed to another family by adoption. (Beau- 

JJ,) Martand 

l‘»8=41 Bora. L. R. 
845^A.I.R. 1939 Bom. 305 (F.B.). 

of~^i‘^^sting of estate-- 
Adoption by widow inheriting son*s property. 

^ widow who had 

IdnmUS c Irom her son, is valid. The 

4 K 00..1 ^ such circumstances, would divest 

^^fher of the estate which she inhe- 
nted from her son. (Mukherjea, J ) Hamed 
Sadat Am Sikdar. 188 I.C. 479=12 R 

C.W.N. 443=A.I.R. 1940 
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I- Adoption—Effect of—Divesting of estate — 

Limits of the rule. 

Whatever doubts there may be about divesting 
in certain cases, there can be none where the 
adoption is by ‘the widow of a member of a 
Mitakshara joint family under an express permis¬ 
sion of her husband’s’. In such cases there is a 
divesting so far as the other co'parceners are 
concerned and the adopted son obtains whatever 
interests his adoptive father had at the date of 
his death. (Stone, C.J. and Bose, J ) Jagdish 
V. Punamchand. 1938 N.L.J. 176. 

Adoption—Effect of—Divesting of property 
vested—Principle underlying. 

A person in whom the property is vested after 
the death of the sole surviving member of a joint 
family, takes it subject to a defeasance in the 
event of an adoption by the widow of a predecea¬ 
sed member of the former joint family. The 
adopted son must get such interest as his father 
would, have got had he been alive at the date of 
adoption. When a deceased coparcener’s widow 
adopts^a^ son to her husband, he acquires* his 
father’s interest notwithstanding that it lapsed to 
the survivors. It is the right of the adopted son 
and not the existence of the coparcenary that is 
the true criterion for determining the judicial 
effect of the adoption. (Stone, C. J. and Niyogi, 
J.) Mt. DraUpadi v. Vikram. I.L.R. (1938) 
Nag. 88=179 I.C. 82=11 R.N. 264=1938 N.L.J. 
237=A.I.R. 1938 Nag. 423. 

Adoption—Effect of—Vamily partnership — 
Adoption by widow—If relates back to husband’s 
death. 

Ordinarily in Hindu Law the rights of an adop¬ 
ted son arise at his adoption. Even in the case of 
an adoption by a widow, though the adoption by 
her is for her husband still the adoptee's rights do 
not relate back to the death of her husband. But 
in the case of a trading partnership the adopted 
son takes the place of the deceased as from the 
date of his death, thus preventing its automatic 
di.ssolulion. Under the ordinary law a firm of 
partnership dissolves upon the death of a partner 
and his heir does not ipso facto become its mem¬ 
ber since the continuance of a partnership depends 
upon the mutual consent and confidence of the 
partners. These incidents have however no appli¬ 
cation to an ancient family trade in which partner¬ 
ship continues unaffected by the deaths of old 
members and the births of new ones. As such a 
partnership of which the father was a member 
would continue in spite of his death, the son 
taking the father’s place whether then living or 
posthumous. As such if a person was afterwards 
adopted his adoption relates back to the death of 
the father, so that the partnership is deemed to 
continue with him added as a partner from the 
date of the father’s demise. (Mahomed Ahmad 
Khan, C. J.) Kesri Singh v. Harkanwar Bai. 
187 I.C. 19. 

— " Adoption—Effect of—Gayawals of Gaya — 
Custom—Gift of Gadi by sonless Gayawal—Effect 
— Donee—If adopted son of donor—If effects 
severance from natural family—Adoption Dat¬ 
taka form—Distinction. 

Among the Gayawals of Gaya, governed by the 
Mitakshara School of Hindu law, the custom is 
that when a sonless Gayawal makes a gift of his 
Gadi (or business) to another, the latter is usually 
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called his adopted son. The Gayawals are also 
known as the Pandas of Gaya whose main source 
of income is the Jatri business, and Jatn books 
maintained by them are considered to be property, 
A donee of the Ga li (family business) is known 
as the donor’s adopted son. But such adoption is 
not, of course, an adoption in the accepted sense 
of the term under the Hindu Law, and it cannot 
have the effect of removing the “adopted son 
from his natural family. It cannot, however,be laid 
down as a proposition that among the Gayawals 
the customary rules regarding adoption are so 
relaxed that a man may regularly be adopted into 
another family and still retain his interest in the 
estate of his natural father. An adoption among 
them in the Dattaka form cannot fail to have its 
usual consequence of loss of the rights of the 
adopted son in his natural family. {Rowland and 
Chatten'i, JJ.) Narayan Lal v. Bulak L^. 11 

RP 558=180 1.0.990=5 B.R. 516=20 P.L.T. 
432=A.I.R. 1939 Pat. 416. 

•Adoption—Effect of—Status of adopted son 


—Adoptive father cannot alter subsequently. 

Once a person is given in adoption he becomes 
transferred to the adoptive family and^ gets the 
status of an adopted son and the adoptive father 
cannot by any subsequent instrument alter the 
status that has been conferred on him as an adop¬ 
ted son. (D. N. Mitter and Patterson, JJ.) 
Bhupati Nath Chakravarthy v. Basan^ 
Kumari Devi. 63 Cal. 1098=167 
C. 719=40 C.W.N. 1320=A.I.R. 1936 Cal. 556. 

■^Adoption—Essentials of Validity—Mere^ 


execution of adoption deed — Sufficiency—^dmiS‘ 
sion in deed that adoption has been effected m 
Shastraic form —Effect of. ^ t rr- j„ 

To constitute a valid adoption under the Hindu 
law, the physical act of giving and taking is 
absolutely necessary. That is of the essence ot 
adoption and the law docs not accept any subs 1 - 
tute for it. There cannot therefore be an adop¬ 
tion by the mere execution of a deed of adoption 
intending to make an adoption in future. Where 
however, a deed is executed by a person stating 
that an adoption had already taken place in the 
Shastraic form such an admission should be given 
its full weight, in the absence of evidence showing 
that the admission is untrue or was made by mis¬ 
take or fraud or other vitiating circumstances, 
and the fact of adoption as well as its validity 
must be taken to be established. {Nagesvara Iyer 
and Singaravelu Mudaliar, JJ ) _ Bubja^^ppa v. 
Papiah. 17 Mys.L.J. 152=44 Mys.H.C.R. 124. 

■Adoption — Evidence—Deed of adoption 


HINDU LAW—Adoption. 

died in regular detailed contract—Inference from 

^ The incidents of the very widespread practice 
of tllatom affiliation have not been completely 
establised by judicial decisions, these incidents 
should ordinarily be settled by cviderice in the 
particular case. It is well recognised that an 
tllatom affiliation is a creature of agreement, but 
this does not mean that in every case of.an tllatom 
affiliation there must be a detailed contract em¬ 
bodying all the incidents of the arrangements m 
the particular case. The customary incidents 
being well known would not ordinarily be the 
subject of specific agreement. Although there 
may be no specific evidence of an actual agreement 
for an illatom affiliation. Such an agreement can 
be inferred from the proved facts of a case. 
{IVadsworth, J.) Nagi 

1940 M W.N. 509=A.I.R. 1940 Mad. 761=(1940) 
2 M.L.J. 30. 

^ Adoption—Jains—Law governing — Pre¬ 
sumption. See Hindu Law—Applicability. 41 
Bom.L.R. 760. 

_ Adoption—Jains—Widow—Power to adopt 

without authority from husband or consent of hts 
collaterals—Rights'of adopted son. 

It is well settled that a Jain widow can adopt 
without authority from her husband and the con- 
sent of his collaterals. This is common to all the 
Jains and there is no difference on this point 
among the different subjects of the Jams. Among 
Jains, adoption confers on the adopted son all the 
rights of a natural born son and he succeeds to all 
the property of his adoptive father. {Zta’til- 
II asan and Hamilton, J J.) Nemi 
tosh Chand. 14 Luck. 483=11 R.0.236—180 
I C 129=1939 O.L.R. 124=1939 O A. 265=1939 
O.W.N. 234=A.I.R. 1939 Oudh 113. 

Adoption — Lingayats—Law applicability 


y flue. , . e e 

Adoption deed is not by itself proof ot the 

adopiion, but is an important piece of evidence. 

(D./?. Norman.) Umrao v. Mahadevi. 1937 A. 

M.L.J. 64. 

- Adoption—Evidence of—Oral evidence 

Sufficiency. 

An adoption deed, however, is not necessary 
to prove an adoption. It may be satisfactorily 
proved by oral evidence. {Wadxa and Norman, 
JJ.) Sanvevrancouda z/. Basan^uda. I®/**-^* 
337=12 R.B. 161=41 Bom.L.R. 561=A.1.K. 
1939 Bom. 313. 

- Adoption—lUditom affiliation—Incidents of 

—Agreement of illatom affiliation—If to be etnbo- 


Theory of spiritual benefit conferred by adoption 

The ordinary Hindu Law is presumed to apply 
to Lingayats, except in so far as it is showri that 
they have superseded it by their customs. In the 
absence of evidence to the contrary, it must be 
assumed that the ordinary Hindu notions with 
regard to adoption (that an adoption confers 
spiritual benefits on the deceased ancestors of the 
adopted son) also prevail among Lingayats. 
{Wadia and Divatia, JJ.) I-ingm*pa Layappa v. 
Kadappa Bapurao. 42 Bom.L.R. 832—A.l.K. 
1940 Bom 345. 

_ -Adoption— Power to adopt —Mother and 

According to Hindu Law. only a wife can adopt 
to her husband and no other female can adopt to 
any other male. Thus a mother cannot adopt to 
her son nor a sister to her brother. Similarly the 
authority to adopt can be given to the w»dow 
alone and not to any other person. iSukhdeo 
Narain, J.) Kalyandutta v. Askaran. 1939 
Mar.L.R. 155 (Civ.). 

- Adoption—Prior gift by adoptive father— 

Validity as against adopted son—Adoption and 
gift part of same transaction—Validity of gtjt 
Test—Point of time to be considered. 

It is competent to a sole absolute owner under 

the Hindu Law to alienate his property betore 
making an adoption, and the subsequenlly adopted 
son cannot repudiate the transaction. Any dis- 
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position of property made by the adoptive father 
before the adoption cannot be challenged by the 
adopted son. If a deed of gift is executed and 
passed by the adoptive father before the adoption 
takes place,it would be binding on the subsequent¬ 
ly adopted sen, but if the gift deed is passed 
subsequent to the adoption, it would not be bind¬ 
ing on the adopted son and would be voidable at 
his instance. It is the ceremony of giving and 
taking that creates the status of the adopted son 
and not the passing of the adoption deed which is 
merely the evidence of adoption. If the deed of 
gift is passed before such ceremony of adoption, 
it would be valid, if it is parsed subsequent to 
that, the gift can be challenged by the adopted 
son. (Divalia. J ) Kamat.abai v. Pandurang. 
40 Bom.L.R. 428=176 I.C. 161=11 R B. 23 = A 
I.R. 1938 Bom. 318. 


— Adoptions—Rights of adopted son. 

The rights of an adopted son accrue on the 
date of adoption, nevertheless he is entitled to 
challenge alienations made by a limited owner 
lo his adoption. {Stone, C.J. and Niyogi, 
{;) Mst. Draupadi V. Vikram. I.L.R. (1938) 
Nag. 88=179 I C. 82=11 R.N. 264=1938 N.L.J. 
237=A.I.R. 1938 Nag. 423. 

Adoption—Rights of adopted son — Adop¬ 


tion not validly made—Rights in natural fattiilv — 
If lost. 

A person who is not validly adopted does not 
lose his rights in his natural family. {Derbyshire, 
CJ.andD.N. Mitter^J.) Haridas Chatterjee 
V. IMonmotho Math Mullick. I.L.R. (1937) 
2 Cal. 265=41 C W.N. 322. 


-Adoption—Right of adoptee to challenge 
antecedent partition. 

{Beaumont, C. /.) An adopted son cannot 

challenge a partition effected before he was 

^opted. {Beaumont, C.J. and Wassoodeiv, J.) 

Chaniiapappa V. Huchappa. 180 I.C. 295=11 

R.B. 292=40 Bom.L.R. 1185=A.I.R 1939 Bom. 
47. 


Adoption—Share of adopted son—Natural 
son born after adoption. 

Adopted son on partition between him and 
the atter-born natural son takes one fourth of 

C.J., Ranjitmal and 
Sukhdeonaraxn Jj Jaswantsinch v. Kusal- 
SINGH. 1940 Mar.L.R. II 4 (Civ.). 


binilri . of adopted son in father's 

property as against after-born son—Partible and 

tnipartible property^Disiinction. 

bv the I" districts governed 

Kv *'^shara and those specially governed 

rfffht ®^**'®*‘**y ®f the Vyavahara Mayukha ; the 

adopted son, where there is one 
legitimate son born after the adoption, extends 


- Adoption — Proof. 

The fact that the alleged adopted son did not 
P^*‘form the ja/>i«da for the adoptive father and 
that he performed the sapinda for his natural 
father is a circumstance against the alleged ado¬ 
ption. {Lord Blanesburgh.) Lal Durga Bakhsh 
Singh v. Brij Raj Kuar. 31 S. L. R. 517=168 
L C. 993 = 9 R P C. 343=1937 A.L R 512=1937 
O L.R. 361=3 B R. 589= 1937 A.W.R. 1054 
=1937 O.W.N. 641=A.I.R. 1938 P C. 40 (P.C.). 
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only to a fifth share of the father's estate on the 
that the adopted son takes a fourth of 
the legitimate son’s share. So far as impartible 
properly is concerned, namely, wafan property, 
the after-born son is exclusively entitled to 
succeed to the wafan property as he has preced- 
^ce over the adopted son. {Beaumont, C.J., 
Kangnekar and IVadia. //.) Sahebgouda v. 
SniDPAN. ouda. I LR. (1939) Bom. 314=18! 

R.B. 353=41 Bom.L.R. 333=A.I.R. 
1939 Bom. 166 (F.B ). 

-- -Adoption~Validity—Adoption of brother's 

daughter s son — Bengal. 

The adoption of a brother's daughter’s son is 
invalid under ihe Hindu Law as current ir> 
Bengal It is a general rule of Hindu Law that 
there can be no valid adoption unless a legal 
niarriage is possible between the person for \vhom 
adoption is made and the mother of the boy who 
IS adopted in her maiden state. {Derbyshire, C.J. 
and D. N. Mitter,J.) Haridas Chatterjee v. 
Monmotho Nath ■^Fullick. I.L.R. (1937) 2 
Cal. 265=41 C.W.N. 322. 

f(^ appeal from : 160 I.C. 332=8 R.C. 423= 
A.I.R. 1936 Cal. 1.1 


Adoption—Validity—Dancing girl — AdoP" 
tion of daughter by. 

Tlie adoption of a daughter by a dancing 
woman of the prostitute class is valid, if the 
object of the adoption is not to bring the adoptee 
up to lead the life of a prostitute. Prostitution 
is neither an essential condition nor a necessary 
consequence of such an adoption, but is only an 
incident due to social influences. The adoption 
of a daughter by a dancing girl cannot by itself^ 
without anything more being proved, be Said to 
offend against public policy. Where a dancing 
girl adopts a daughter with the intention of 
marrying her to a man and not with the intention 
of bringing her up to lead the life of a pro¬ 
stitute, the adoption is valid and has to be upheld. 
{King and K. S> Menon, JJ.) Veeranna v. 
Sarasuratnam. 163 I.C. 149=8 R.M. 1094= 
1936 M.W.N. 555=43 LW, 755=A.I.R. 193& 
Mad. 639=71 M.L.J. 53. 


- -Adoption — Validity—Daughter succeeding: 

as heir to father—Subsequent adoption by pre¬ 
deceased son's xvidow—Right of adopted son — 
Bombay Presidency. 

Where a daughter succeeds as heir of her 
father, on the death of her mother who had a 
widow’s estate the vesting of the property in the 
daughter does not extinguish the right of a pre¬ 
deceased son’s widow to adopt, a right which is 
co-extensive with her duty to provide a son for 
her husband. An adoption by the son’s widow in- 
such circumstances would be legal and valid and 
the adopted son would be entitled to the 
estate of the last male holder as a nearer heir 
than the daughter. {Barlee and Sen, JJ.y 
Umabai Bhagwant V. Nani Maiiadev. 60 Bom. 
102=162 I.C. 133=8 R.B. 382=38 Bom.L.R. 
100=A.I.R. 1936 Bom. 135. 


■■ Adoption—Validity of—Grant out of im¬ 

partible waian lands to younger son for mainten¬ 
ance—Death of grantee without male descen¬ 
dants—Reversion to senior branch—Adoption by 
widow of grantee—Divesting of estate. 
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Where lands which formed part of impartible 
watan lands were granted to an younger son for 
his maintenance, and on his death without male 
descendants reverted to the senior branch, an 
adoption made by the widow of the grantee is 
valid and the adopted son is entitled to the estate ' 
of the grantee. 46 LA. 97, foil. {Broomfield and 
Macklin, JJ ) Dundoobai v. Vithalrao. 60 Bom. 
498=162 I.C. 780=8 R.B. 422=38 Bom.L.R. 
193=A I.R. 1936 Bom. 182. 

- Adoption — Validity—Inquiry into motives^ 

Relevancy. 

Whenever a widow has in herself full and free 
power to adopt without any person’s permission, 
any inquiry into her motives must be irrelevant, 
for her action is that of a person who does what 
•she has the right to do. The mere fact that the 
adoption puts an end to the expectations of the 
persons who would have succeeded to the pro¬ 
perty if no adoption had been made is not suffici¬ 
ent to constitute a corrupt or capricious motive 
as this result is bound to arise in each case of an 
adoption. {Harries and Ganga Nath, //.) 
Banarsi Das v. Sumat Prasad. 58 All. 1019= 
164 I.C. 1047=9 R.A. 210=1936 A.W.R. 857= 
1936 A.L J. 1237=1936 All.L.R. 834=A.I.R. 
1936 All. 641. 
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- Adoption—Validity of—Property vesting on 

death of sole surviving co^Parcener in his sister — 
Subsequent adoption by zvidow of predeceased 
CO parcener—Validity and effect. 

Where on the death of the sole surviving co¬ 
parcener of a joint family, his property vests in 
his sister and the widow of a predeceased co¬ 
parcener subsequently makes an adoption, the 
adoption would no doubt be valid according to 
the law prevalent in Bombay. But the legal 
position as regards the effect of the adoption is 
that at the date of the adoption the position of 
the adopted son could not be that of a son who 
came into a joint family, the family having 
already lost its character as joint family when 
there was no other male member of the family 
except the sole surviving coparcener. That 
being so, the rights of the adopted son to succes¬ 
sion must be postponed after those of the sister 
of the sole surviving co-parcener. The adopted 
son is not in a position to challenge any alienation 
made by the widow and cannot during the life¬ 
time of the sister take his stand on his adoption 
for this purpose {Barlee and Sen, JJ.) Dhondi 
Dnyanoo «/. Rama Bala. 60 Bom. 83=161 I C. 
849=8 R.B. 379=38 Bom.L.R. 94=A.I.R. 1936 
Bom. 132. 


- Adoption —Validity —Lazv in Marzvar 

Registered deed—If necessary. 

The Law in Marwar relating to adoptions is 
different from the law in British India. ^ Accor¬ 
ding to law in British India for an adoption to be 
valid it is not necessary to execute a deed and 
therefore there can be a valid adoption even in 
the absence of an adoption deed. But in Marwar, 
however, a law has been passed whereby the 
Courts are precluded from recognising an adop¬ 
tion unless the same is evidenced by a writing 
duly registered. (RaujittHdl attd SukhdeojK^aiHf 
JJ.) FojMALt/. Mst. Singari. 1939 Mar.L.R 60 
(Civ.). 

- Adoption --Validity —Orphan —Custom— 

Nattukotlai Chetties. 

There is a custom among the Nattukottai 
Chetties of Madras which permits the adoption 
of an orphan. Such an adoption cannot be invalid 
among that community merely on the ground 
that the adoptee happens to be an orphan at the 
time of the adoption. But such an adoption will 
not satisfy the definition of a Dattaka adoption 
and an orphan boy when adopted will not, as a 
matter of law, apart from proof of custom, 
acquire all the rights which under the general 
Hindu Law are recognized in favour of a 
Dattaka son. {Varadachariar and Burn, JJ.) 

SuBRAMANIAM ChETTIAR V. ^SOMASUNDi^AM 

Chfttiar 59 Mad. 1064—164 I.C. 977—9 R.M. 
189=1936 M.W.N. 774=44 LW. 185=A.I.R 
1936 Mad. 642=(1937) 1 M L.J. 60. 

- Adoption—Validity—Payment of money to 

^llforder that an adoption deed may be declared 
invalid, on the ground of acceptance of pecuniary 
consideration by the widow the plaintiff must 
show that the deed had been executed on 
account of greed for money or bribe offered to 
the widow. 35 Bom. 169. Foil. (Nowo/ Ktshore, 
C.J.and Sukhdeo Narain. /.) Mst. Rambha r. 
Rughnath. 1939 Mar.L.R. 105 (Civ.). 


- Adoption—Validity—Sister's son—Marwar, 

According to Hindu Law the adoptee must not 
be a boy whose mother the adopting father could 
not have legally married. But an adoption 
though prohibited under this rule may be valid if 
sanctioned by custom. Thus adoption of a 
sister's son is valid according to the custom pre¬ 
vailing in Marwar. {Nawal Kishore, C.J. and 
Ranjitmal, J.) Baktawari.al v. Godawari. 1939 
Mar.L.R. 30 (Civ.). 

■Adoption — Validity — Son of outcaste— 


Sudras—Ex’Communication of member by head 
priest—Adoption of son of ex-communicated per^ 
son—If invalid. 

Degradation under the Hindu Law, according 
to the sages, depends for its degree upon the 
gravity of the offence by reason of which it is 
brought about. It is only the most heinous form 
of degradation that is stated to be punishable by 
expulsion from caste. When degradation of such 
a degree has been incurred, the person may be 
expelled from the caste, and if so expelled he is 
considered to be dead. But the ex-communica¬ 
tion of a father does not ipso facto involve the 
ex**cornmunic3tion of his son so 3S to invalidate 
an adoption of that son by another. A deed of 
ex-communication must be strictly scrutinised 
and construed. A Su^ra was ex communicated 
by the bead priest of the community for the 
alleged offence of not holding social intercourse 
with the village priest and of being the root of 
increasing communal enmity and thus disobeying 
the orders of the head of religion. The document 
of ex-communication referred only to the person 
ex-communicated, and forbade intercourse with 
him ‘‘until the said point has been cleared up. 
The outcasted person gave his son in adoption. 

Held, (1) that the ex-communication of the 
person concerned did not affect the capacity of 
his son in respect of being given in adoption ; {d) 
that the ex-communication was not in such terms 
as to fall within the higher grade of ex-com- 
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munication and could not have the grave effect 
in regard to civil rights, of preventing the son of 
the person ex-communicated from being given in 
adoption ; and (3) that there was no objection to 
the validity of the son s adoption on the ground 
that the father was not capable of giving him in 
adoption, as an adoption in the community involv- 
ed no religious ceremony. {Barlee and Tyabii 
JJ.) Nfelawa v. Gurshiddappa. 39 BomLR’ 
211=168 I.C. 821=9 R B. 404=A.I R. 1937 
Bom. 169. 


- -Adoption—JVho can adopt—Right of «»- 

marrted man. ^ ^ 

It is not necessary for the validity of an adoo- 

tion that the adopter should have been married. 

(Bom/ord. J.M.) Raj Nath Pande v. Beni 

RD. 328=1938 A.W.R. 


- .^^^<^P!^on—JVho can be adopted-lister's 

son—Vahdxty among Desastha Brahmins of 

Belgaum in Bombay—Custom as to. 

There is a well recognised custom prevalent 

^ong the Desastha Brahmins in the Belgaum 

District of the Bombay Presidency, under which 

Uie adoption of a sister’s son is valid. {Broom- 

field and Macklm, JJ ) Daso Venkatesh v 

Rango. I L.R. (1938) Bom. 810=! 

i^T 248=40 Bom.L.R. 960= 

A.I.R. 1938 Bom. 456. 


——Adot>lion~\yho can be adopied—Sudras— 
Adoption of sister's son—Validity 

Sudras 

that the adop ion of a sister’s son is valid unless 
in the particular case with reference to the parti- 
cular community there is evidence that it is prohi¬ 
bited. {Broomfield and Macklin, JJ.) Kalappa 
Shivappa. 39 Bom.L.R. 1282=173 I c «qi 
= 10R.B.404=AI.R. 1938 Bom 132 

Adoption-Widow-Absence of sapindas- 
Widow if can adopt of her own volition See 

Hindu Law—Adoption—Widow—Madras Presi 

DENCY A.I R. 1938 P.c. 34 (P.C.) ^ 

44 do^/io«—H/fdozD — Adoption by—Death 
Jmdt M'lwmrried—Seco«d adoption by 

Wh^ere on the death of an aurasa or adopted 

vests m hts mother as his heir, and she 
Estate deceased husband, the 

estate vested in her would be divested and ihe 

hfs^wiXvTwh ^ leaving 

wif; .orall/^^utrorfsed" hfs 

wa's%*^p:ctVs"hfu?d^'‘?Sve"to 'b^^ 

time after P'.f deatv, ue a girl, borne 

a still born female chiW d^'ivered of 

widow adopted in lS91^'on^°'p^ m.mths later the 

come a major but shortiv afT °'‘''S'’ 
murdered in 1907 while sHi ^ afterwards was 

the widow made a second ado ¥ ’’26, 

ed husband. second adoption to her deceas- 

N. 847=A.I.R.'15^40 Sl^d*923."^'- “ W' 

T7” ’^doption Widow—Assent nf ■ a 

If confineJto agnates of hSnd 
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te~f9”3°8Tr3Y'(p"c J P8BSIPE.CV. 


-- Adoption — Widow—Assent of sapindas — 

Adoption with consent of remoter sapindas— 
Nearest saptnda refusing consent on ground of 

doubt as to widow having religious bent of mind 

— Propriety—Validity of adoption. 

An adoption made by widow with the consent 

of remote sapindas who are not shown to havo 
any corrupt motives is valid notwithstanding that 
a nearer sapinda does not consent to the adoption 
for improper reasons. V*'hen the widow prior to 
the adoption seeks his consent and sends him a 

letter requesting his consent and stating that if 

he delayed and kept quiet as before, it would be 
taken as an indication of his consent, and tho 
latter evades giving an answer or questions the 
motive of the widow in making the adoption, the 
con^sent given by the more distant sapindas is 
sufficient to validate the adoption. The allega¬ 
tion on the part of nearer sapinda that the widow 
is not acting from a spiritual motive cannot form 
a justtnable reason for refusing his consent to 
the adoption. {Cornish and Varadachariar, JJ.) 
Hari Ramayya V. Venkatachalapati. 163 I.C 
90=8 R.M. 1087=43 L W. 668=1936 M WN* 
261=A.I.R. 1936 Mad. 460=70 M.L.J. 619. 

-- Adoption—Widow—Assent of sapindas— 

Consent of husband*s nearest agnates — Daughter's 
son not consulted or not consenting—Validity of 

of adoption. ' 

The only ground on which a daughter's son can 
really claim to be consulted in an adoption by a 
widow is his interest in the property. He is not a 
member of the family and is only regarded as a 
sapinda for purposes of succession. Where the 
widow has received the consent of her husband’s 
nearest agnates, the fact that the major son of 
her daughter was not consulted or did not con¬ 
sent would not invalidate the adoption made by 
the widow. 

Per Somayya, /.—If both agnates and cognates 
coexist the agnates must certainly be consulted in 
preference to cognates. {Leach, C.J. Krishna- 
swami Aiyangar and Somayya, JJ.) Seshamma. 

V. Venkata Narasimha Kao. I.L.R. 1940 Mad 
454=188 I.C 250=12 R.M. 820=1940 MWN 
393=51 LW. 408=A.I.R. 1940 Mad. 356= 
(1940) 1 M.L.J. 400 (F.B.). 


. Adoption — Widow — Authority— Construc¬ 
tion of %vxll—Boy to be selected by executors — 
Power of tvidotv—If restricted to adoption of boy 
selected by them. 

A clause of a will, which authorised the widow 
to adopt a boy, provided that after the testator's 
death the executors “shall be competent to select 
a boy of a good family in the brotherhood and 
have him adopted by my wife on my behalf”. 

Held, that there was some doubt as to the 
exact intention of the testator, and it was possible 
to contend that, thinking that his wife being 
young and inexperienced, would stand in need of 
help in hnding a boy for adoption, he required the 
executors to assist her in choosing a boy, but did 
not intend to restrict her power to the adoption 
of a boy suggested by them. {Sir Shadi Lai.) 
Ratten Lal r. Baij Nath. I L.R. 1938 Lah t 
=46 L.W. 394=1937 O.W.N. 934=1937 A LR 

9 ^?* ^^1=10 R P.C. 68=1937 A.* 
W.R. 956=3 B.R. 773=1937 M.W.N. 1211= 
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1937 P.W.N. 857=169 I.C. 902=40 P.L.R. 1021 
=A.I.R. 1937 P.C. 292 (P.C.). 

Adoption — IVidou'—Authoritv to adopt — 
Construction—IVill authorising widow to adopt a 
boy from testator's family or a hoy belonging to 
the same goira as himself—Adoption of boy out- 
side gotra — Validity. 

A power to adopt given by a Hindu husband to 
his wife must be strictly pursued. Where a 
Hindu by his last will and testament gives his 
widow authority to adopt * a suitable boy from 
our family or a boy belonging to the same gotra 
as myself”, it is not a strict conformance to that 
authority if the widow adopts a boy outside the 
gotra. An adoption of a boy not belonging to the 
same gotra is invalid though it may be that no 
boy of the said gotra is available. {Pandrang 
Row and Venkataramana RaOt JJA Sundara- 
sivuDU V. Adinarayana Sastri. I.L.R. 1940 
Mad 233=189 I C. 303=13 R.M. 237=1939 M. 
W.N. 994=50 L W. 500=A.I.R. 1939 Mad. 909 
=(1939) 2 M.L J 614. 

- Adoption — Widow—Authority to adopt — 

Construction of power. 

Where a Hindu testator by his will confers a 
power upon his widow to adopt a son within 10 
years oflhis death, from among his brother’s sons 
the power is expressly limited and in accordance 
with the general principles applicable to powers, 
the express limitation must be strictly observed. 
Hence where the widow makes an adoption of 
one of her husband’s brothers’ sons more than 
11 years after the testator’s death, the widow is 
not acting in strict conformity with the authority 
given to her by the will, and as such the adoption 
is invalid. {Lord Romer.) Bhupendra Mohan 
Roy V. Purna Sashi Debi. 66 I. A. 265=1. 
L.R (1939) Kar.(P.C ) 382=I.LR. (1939) 2 Cal. 
486=5 B.R. 961=12 R.P C. 64=70 C.L J. 209= 
41 Bom.L.R. 1159=1939 A L.J. 878=1939 M. 
W.N. 1116=183 I.C. 199=1939 O W.N. 722 
=1939 A.W.R. (P.C.) 157=1939 O.L.R. 513=43 
C.W.N. 1149=50 L. W. 377=A.I.R. 1939 P.C 
222=(1939) 2 M.L. J 479 (P.C.). 

Adoption—Widow Authority to adopt — 


Presumption. 

Where a person admits the factum of adoption 
but disputes the existence of an authority in 
favour of the widow to adopt, the presumption is 
in favour of the authority and the person 
opposing must rebut it. (Nawal Kishore, C.J. and 
Ranjitmal, J.) Baktawarlal z/. Godawari. 1939 
Mar.L.R. 30 (Civ.). , . ^ 

- Adoption—Widow-^Authoritv to widow to 

adopt—Construction—Will by husband authori¬ 
sing adoption by pregnant wife in case latter gave 
birth to son and son died—Wife giving birth to 
daughter—Adoption by Widoiv—Validity of— 
l^idow—If estopped from disputing validity of 

adoption. , , 

A Hindu testator who had a daughter two or 

three years old and a pregnant wife executed a 
will which inter alia provided that if she gave 
birth to a male child she should manage the pro¬ 
perty till that child attained majority and then 
make it over to him. It also provided that if the 
wife gave birth to a female child, she was to be 
married in the same manner as was provided for 
the existing daughter in a previous clause of the 
will. Another clause in the will ran as follo\ys : 

‘*If a male child be born but if it does not survive 
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my wife, she is to adopt a boy of her choice etc.” 
It turned out that the wife give birth to a daugh¬ 
ter, and this daughter as well as the first daugh¬ 
ter died shortly afterwards. The widow then 
adopted a boy purporting to do so under the 
authority conferred on her by the will. 

Held, that the events which happend subsequent 
to the death of the testator could not affect the 
construction of the will, and that in the events 
which happened the widow had no authority to 
adopt, and the adoption was therefore invalid. 

Held further, that the widow was not estopped 
from contending that the adoption was invalid, in 
the absence of any representation of oral autho¬ 
rity to adopt apart from the will. {Varada- 
chariar and Abdur Rahman, JJ.) Narasaraju 
V. Satyavatamma. 182 I C. 715=12 R.M. 133= 
1939 M.WN. 13=48 L.W. 908=A.I R. 193^ 
Mad. 187=(1939) 1 M.L.J. 75. 

- Adoption — Widow — Authority—Grant ofr 

by husband—Age of discretion. 

In (Dudh the age of discretion is 16 years, and! 
a person who has attained the age of 17 can, 
therefore, give a valid permission to his widow 
to adopt. (Thomas, J.) Mata Baksh Singh v. 
Ajodhia Bakhsh Singh. 163 I.C. 770=9 R.O. 
1=1936 O L.R. 378=A.I.R. 1936 Oudli 340. 

- Adoption—Widow (Bombay school) — 

Authority—Discretion by husband to adopt a 
named boy—If a prohibition against adoption of 
any other boy. 

It appeared from the will executed by the hus- 
I band directing his wife to take a particular boy 
in adoption after a particular period, that the 
dominating idea or object of the testator as ex¬ 
pressed in the will was that there should be are 
adoption without fail for certain reasons explain¬ 
ed by him. There was no direction either expli¬ 
citly made or clearly intended to limit the discre¬ 
tion of the widow in case the adoption of the boy 
named was impossible and the widow adopted! 
another boy after expiry of the period mentioned’ 
in the will and after refusal of the mother of the 
boy named by the testator to give him in adop- 

tion. . 

Held, that the adoption was not invalid. A.l.R. 
1922 PC. 216, Rel. on. (Lord Roche) Jagan- 
NATH Rao V Rambhorosa. 38 Bom.L.R. 776= 
1936 A L.J 874=1936 A.W.R. 746=40 C.W.N. 
1125=9 R P.C. 32=64 C.L.J. 13=1936 M.W.N. 
942=163 I C. 1=44 L.W. 120=1936 All.L R. 
592=1936 O.L.R 359=1936 P.W.N. 590=A.I. 
R. 1936 P.C. 201=71 M.L.J. 309 (P.C-). 

Adoption — Widow—Consent of sapinda — 


Subsequent revocation of consent by Sapinda—If 
justified. 

When a sapinda on a dispassionate considera¬ 
tion of the question once gives his consent to an 
adoption by a widow, he cannot arbitrarily or 
capriciously withdraw it afterwards. To hold 
that the discretion in the exercise of which the 
sapinda gives his consent, necessarily carries 
with it a power to revoke it, is contrary to the 
spirit of Hindu Law which treats a sapinda’s con¬ 
sent as amounting to an expression of opinion 
that the adoption conduces to the spiritual benefit 
of the deceased person. 

Quaere. —Whether the consent can be revoked 
or withdrawn for justifiable reasons? (Venkata- 
subba Rao. O.C.J., Varadachariar and Horwtl, 
JJ.) Sivasuryanarayana Chetty V. Audinara- 
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YANA Chetti. I.LR. 1937 Mad. 347=166 10 

339=9 R.M. 364=1936 M.W N. i333 (2)=44 L 

W. 876=A.I.R. 1937 Mad. 110=(1937) 1 M L T 
8 (F.B.). V / . j. 

—;- Adoption — IVidow—Co'widows — Antho- 

rity to adopt Constrnction—IVxll authorising co- 
zvidows to separately make adoptions—Adoption 
by junior zvidozu—Absence of refusal by senior 
widow to adopt or of consent to such adoption^ 
Effect on validity of adoption. 

A Hindu who had two wives died leaving a 
will which provided, “if after my life¬ 

time, both of you*'(i e., the two wives) “do not 
agree to live together, dividing the said pro¬ 
perties into two equal shares, you shall separa¬ 
tely make adoptions". Shortly after the death of 
the testator the junior widow made an adoption! 
without the consent of the senior widow who 
was alive but who did not object. 

Held, that the intention to be inferred from the 
provision in the will was to authorise each of the 
widows to adopt according to the rules of Hindu 
Law, namely that the senior widow should have 
the right which would only pass to the junior 

widow if the senior widow refused to adopt or 

consented to an adoption by the junior widow, 
otnee there was no such refusal to adopt or con- 
sent by the senior widow, the adoption by the 
co-widow must be held to be invalid. 

iL, *0^ ByreGowdu V. Muniammal. 

745=12 R.M. 747=50 L.W. 594=1939 
M.W.N. 1170=A.I.R. 1940 Mad. 5=(1939) 2 M 
L.J. 805. ^ 

■ “-Adoption — IVidow — Co-widows — Pre~ 
ferential right—Waiver or relinquishment by 
senior widow of right of adoption in favour of 
junior widow — Palidity—Junior widow not adopt¬ 
ing in pursuance of relinquishment—Power of 
senior widow to adopt—Adoption by senior 
widvw subsequent to relinquishment—Validity. 

As between co-widows under the Hindu Law, 
a senior widow has a preferential right of adop¬ 
tion, and a junior widow cannot adopt without 
the senior widow's consent; if she does the adop¬ 
tion is invalid. It is, however, co;npelent for the 
senior widow to waive her preferential right or 
give her consent to an adoption by the junior 
widow, and if such adoption is made, it is valid 
and cannot be subsequently challenged by the 
senior widow or by a son adopted by her Conse- 
quently a transfer by way of relinquishment of 
the right of adoption by the senior widow in 
lavour of the junior widow is perfectly valid and 
is not against Hindu Law or public policy and 
^n be the subject-matter of a valid agreement 
between the widows, and enforceable as such 
irrespective of the fact that the junior widow has 
not naade an adoption under the right which she 

gets by the senior widow’s relinquishment It 
has all the legal incidents of a valid and binding 
contract especiaUy when it is not merely execu- 

the relinquishment 

*he senior widow 

takes place with or without consideration is im- 

such arrangement is arrived at by the 
free consent of the relinquishing widow. If the 

■right IS waived or passed on in favour of the 
junior widow it is waived once for all and can¬ 
not be revived. There IS nothing in Hindu Law 
against the extinguishment of such rigM the 

j)ower of continuing the line heina ct'.ii .. 
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it merely passes from one widow to the other. It 

cannot be contended in such a case that though 

the senior widow may be barred by personal 
estoppel, a son adopted by her would not be 
bound by such relinquishment. When the senior 
widow has no right of adoption left in heron 
account of a valid relinquishment, there can be'no 
I legal adoption by her. and there is consequently 
no question of her adopted son acquiring the 
status of a son at all. 

5ar/e^,/—A transfer of the right of adoption 
7u widow to her junior is recognised by 

the Hindu Law. and the senior widow cannot 

revoke the transfer—whether it be looked on as 

.There seems to be no principle of 
Hindu Law which runs counter to the ordinary 
rule that property sold or given away cannot be 
reclamed at the will of the transferor. (Barlee 

^ i ) Sadashiv V . Kkshma. I.L.R. 

(1938) Bom. 84=173 I.C. 509=10 R.B. 345=39 

Bom.L.R. 1115=A.I R. 1938 Bom. 1. 

— - Adoption—IVidow—(Madras Presidency) 

—Implied authority—When to be inf erred—Mere 
association of wife in an act of adoption by the 
husband—If an indication of an implied authority 
to make a second adoption—Assent of kinsmen— 

If refers only to agnates of husband—Absence of 
bapxndas—Power of zuidoiv to adopt of her own 

volition. 

Under the interpretation of the Mitakshara 
law, as generally accepted in the Madras Presi¬ 
dency an adoption by a widow would be valid 
only if made under the authority of the lady's 
husband, or failing that with the assent of his 
Kinsmen* 1 hough the requisite authority need 
I not necessarily be express, yet in order to consti¬ 
tute an implied authority there must be circum¬ 
stantial evidence of a cogent character. Where 

there is nothing to show that the husband ever 
contemplated a second adoption, or that he was 
prepared to leave the selection of another boy to 
his wife^ the mere association of the wife in an 
adoption by the husband is no indication of an 
implied authority to her to make a second adop¬ 
tion if the first biy died in infancy. Further, as 
to the assent of the kinsmen, it cannot be held 
that the only kinsmen whose assent need be 
sought should be agnates of the husband nor can 
It be held that under the Madras law there would 
be any residuary power in the widow to adopt of 
her own volition in the absence of sapindas. (5iV 
George Lozvndes.) Bai.asubramanya Pandya 

Subbia Tevar. 65 I. A. 93=I.L.R. 

328=1938 M.W.N. 

J 215=4 B.R. 251=42 C.W.N. 

^®2=19 PatL.T 169=1938 A. 

C.LJ. 581=40 Bom.L.R. 
704=47 L.W 110=1938 O WN. 117=172 I.C. 

O.L.R 61 = 1938 O.A. 54=1938 A.L. 

34=(1938) 1 M.L.J. 

4^0 (x^ C.)» 

“ Adoption—Wxdozv — Invalid adoption — If 

bars second adoption. 

The existen e of an invalidly adopted son is no 
legal impediment to the subsequent adoption of 
another son by a Hindu widow. {Wassoodew, J.) 
Radha Hambirrao V . Dinkarrao. 39 Bom L R 
147=10 R.B. 11=169 I.C. 316=AIR 1937 
Bom. 208. 

Adoption—Widow—Partition between two 


j)ower of continuing the line being still there as f between two 

mere, as branches of joint family—One branch consisting 
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of only one male member and widow of latter's 
paternal uncle—Adoption by widow-^Validity — 
Right of adopted son to share in family property, 
N, and P. who were sons of were members 
of a joint Hindu family along with the descen¬ 
dants of B's brother V. P. died in 1923, leaving a 

widow, and later on 7^. also died leaving a son. 
In 1932 there was a partition between N's son on 
the one hand and the descendants of V* who 
formed the other branch. N’s son got a half 
share, which was made liable for the maintenance 
•of P’s widow, and the other branch took the 
other half share and the members of the latter 
branch continued to live joint as between ther^ 
selves. In 1933, P's widow adopted the plaintiff 
who brought a suit against N's son as well as the 
other branch for a fourth share in all the pro¬ 
perties of the family as they stood before the 
partition of 1932. N’s son pleaded that the share 
which he took at that partition was his absolute 
property as he was the sole surviving coparcener 
of his branch and that the plaintiff as the adopted 
son of P. was not entitled to any share or interest 
therein. 

Held, (1) that the plaintiff was not entitled to 
challenge the partition of 1932, which could not 
be re-optned; (2) that N's son on partition with 
the other branch in 1932 took the half share as 
joint family property and not as his absolute pro¬ 
perty, and though he and the widow of P. were 
the only members of the joint family, it could not 
be said that the co-parcenary had come to end, 
and that on the adoption of the plaintiff by P’s 
widow, that adopted son, the plaintiff, was also 
entitled to share; (^) that the adoption of the 
plaintiff did not divest the estate from any body 
but only let in the plaintiff as a member of the 
coparcenary, and the plaintiff was therefore en¬ 
titled to one-half of the share taken by son at 
the partition of 1923. , -a 

Wassoodew.J. —The adoption of the plaintiff 
by P's widow was valid to hold that a division 
among the surviving co-parceners could effec¬ 
tively bar the adopted son of a deceased co¬ 
parcener from claiming a share in the family pro¬ 
perly would have the effect of frustrating the 
right of adoption of a widow of a deceased co¬ 
parcener. (Beaumont, CJ. and IVasoodew. J.) 
Chenbasappa t/ Huchappa. 180 I.C. 295=11 R. 
B. 292=40 Bom.L.R. ll85=A.I.R. 1939Bom. 4?. 

- Adoption — IVtdow—Powers of—Absence 

of authority of husband—Refusal of consent by 
sapinda—Adoption in spite of — Validity—Burden 
of proof that refusal was improper. 

Under the Mitakshara law as interpreted in the 
Province of Madras, a Hindu widow cannot 
adopt a son to her husband unless she has recei¬ 
ved authority from him or has received the con¬ 
sent of her sapindas. Where the nearest sapinda 
refuses his consent, and the widow makes an 
adoption in spite of the refusal, it must, in order 
to validate the adoption, be shown that the refu¬ 
sal of consent was from an improper motive 
The burden of showing that the refusal was 
from an improper motive is on those who seek to 
validate the adoption. (Leach, CJ. and Krishna- 
swami Ayyangar, /.) Vajjula v. Gopalakrishn- 
AMMA. 51 L.W. 566=1940 M.W.N. 470=(1940) 
1 M.L.J. 779. 

- Adoption—Widow—Powers of—Authority 

given by will—Suggestion as to boy to be adopted 

Q.. D. 11—29 
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—Executors to remain in possession during mino¬ 
rity of the adopted boy—Refusal of widow to 
adopt — Widow, if entitled to possession of pro¬ 
perties — Will, if creates a trust in favour of the 
executors. 

Where a Hindu widow was directed by the will 
of her husband to adopt a particular boy and if 
he was not available, any other suitable boy, and 
where the will further appointed executors to be 
in possession of the properties during the mino¬ 
rity of the adopted boy, and the widow refused to 
adopt. 

Held, that a Hindu widow could not be com¬ 
pelled to adopt however strong the direction of 

her husband might be. and there was none to 
deprive her of her interest in the property on the 
ground that she might change her mind subse¬ 
quently. The contingency provided for in the will 
not having occurred the testator should be re¬ 
garded as intestate and the widow wo-Ud be 
entitled to receive the properties as an intestacy. 

Held further, that the will did not create a trust 
in favour of the executors. (Leach, CJ. and 
Madhavan Nair, J.) Varadanarayana Ayyan- 
GA^v. Vengu Ammal. I.L R. 1938 Mad 621 = 
183 I.C. 813=12 R.M 372=1938 M.W.N 1281 
=47 L.W. 217=(1938) 2 M.L J. 613. 

- Adoption—Widow—Powers of (Bombay') 

—If inherent or if delegated by husband. 

Barlee, J. —A Hindu widow in Bombay in mak¬ 
ing an adoption is exercising a power which has 
been delegated to her by her husband; she has 
no inherent power to adopt a son to her deceased 
husband, (barlee and Divatia, JJ) Saoashiv 
V . Reshma. I.L.R. (1938) Bom. 84=173 IC 

509=10 R.B. 345=39 Bom.L.R. 1115=AI R 
1938 Bom. 1. 

- Adoption—Widow—Pozvers of (Bombay) 

—Limits to—Test of validity—Death of last male 
holder leaving widow and sister—Widow taking 
estate and subsequently re-marryxng—Estate pas¬ 
sing to sister—Subsequent adoption by widow of 

predeceased paternal uncle of last male holder _ 

Validity—Effect of—If revives coparcenary — Pro- 
I perty vested in sister—1} becomes divested, 

I (Beaumont, CJ. and NJ. Wadia. /)—The 
I widow of a deceased member of a Hindu joint 
I family can adopt to her husband without obtain¬ 
ing the consent of her husband's relations. A 
Hindu widow's right to adopt is based on reli¬ 
gious considerations, and is not affected by any 
considerations as to the vesting or divesting of 
properly. Where a coparcenary exists at the 
date of the adoption, the adopted son becomes a 
member of the coparcenary, and takes his share 
in the joint family accordingly, and this principle 

applies although the coparcenary is a zamindari 

having the peculiar feature of being governed by 
the rule of lineal primogeniture. Where such an 
adoption takes place after the termination of the 
coparcenary by the death, actually or fictionally, 
of the last surviving coparcener, the adoption by 
the widow of a deceased coparcener, has not 
the effect of reviving the coparcenary and does 
not divest property from the heir of the last sur¬ 
viving coparcener (other than the widow) or 
those claiming through him or her. After the 
determina'ion of the co-parcenary and after ihe 
property has become vested in his heir, a -“Ubse- 
I quent adoption by a widow of a predeceased co- 








451 


QUINQUENNIAL DIGEST, 1936—1940 


45 ^ 


HINDU LAW—Adoption. j 

parcener is valid ; but it will not have the effect 
of reviving the co parcenary or vesting the pro¬ 
perty in the adopted son to the exclusion of the 
heir of the last holder other than the widow her¬ 
self- 

Rangnekar. J —Where a Hindu family is joint 
and undivided, a widow of a coparcener can make 
a valid adoption to her deceased husband without 
the consent of the surviving coparceners, ut.less 
she was prohibited expressly or impliedly by her 
husband from making an adoption and unless her 
power is at an end. A widow' of a separated 
Hindu can always make a valid adoption to her 
husband unless prohibited expressly or impliedly 
by her husband and unless her power to adopt is 
at an end. Where the coparcener> is extinct and 
the last of the last surviving coparcener has 
passed by inheritance to his heir, the power of a 
widow of a predeceased co-parcener to adopt a 
son to her husband is at an end and she cannot 
make a valid adoption thereafter to her husband. 
There are limits to the exercise of the power of 
a widow to adopt a son to her husband, and 

when those limits are reached, the power comes 
to an end and can never be revived. Succession 
can never be in abeyai ce except in the case of a 
widow in a joint family who is enceinte at the 
time of the death of the last holder. The nearest 
heir succeeds as beneficial owner and becomes a 
fresh slock of descent, except in the case of 
those widows who take a widow's esta'e only. If 
an adoption is valid, it is valid for all purposes 
and the adopted son has all the rights of a pos¬ 
thumous son. Where, therefore, the co-parcenary 
has become extinct by tl e death of the last male 
holder and the estate has vested in his heir, the 
power of the widow of a predeceased coparcener 
to make an adoption to her husband comes to an 
end,'and a subsequent adoption by her is invalid ; 
nor will it revive the co parcenary or divest the 
property from the heir in whom it has already 
become vested. Religious efficacy is not the sole 
test of the validity of an adoption by a Hindu 
widow. 5“ who was the last surviving coparcener 
of a joint Hindu family died leaving a widow, G 
and a sister A. The widow succeeded to the 
estate, but on her remarriage afterwards, the 
estate passed to A as the next heir. The widow 
of a brother of the last holder, who had pre¬ 
deceased then adopted a son to her husband. 

Held, (per Beau'*iont, C.J. and NJ. IVadia, and 
Rangnekar, //., dxssenting.) that the adoption 
was valid, but did not divest the property from A 
in whom It had already vested or vest it in the 
adopted son. (Per Rangnekar, /,), that the adop¬ 
tion was invalid, and it did not divest the pro¬ 
perty already vested in A. {Beaumont CJ. Rang- 
nekar and Wad,a. JJ) Balu SakharamI/. 
Lahoo Sambhaji. 39 Bom.L R 382=1 LR 
1937 Bom. 508=10 R B. 83=17o I C 393 -AT 
R. 1937 Bom. 279 (F B 

- Adoption-Widow—Powers of— Co-parce¬ 
nary becoming extinct by partition—Widow of 
coparcener dying long before partition—Adoption 

by—‘Validity. ^ 

On the extinction of a Hindu coparcenary 
by partition, the widow of a coparcener who had 
died long before such partition cannot make a 
valid adoption. There is then no undivided 
family into which the adopted son can be admit¬ 
ted by vitrtuc of his adoption; and an adoption 
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in such circumstances is not 
valid. {Rangnekar, J.) Hirachand v. Rowti 

^ 512=184 1.0.876 

=12 R.B. 203=41 Bom.L.R. 760=A.I.R. 1939 
Bom. 377. 

Adoption—Widow — Powers of — Custom 
among Joins. 

By a custom prevailing among the Jains, a Jain 
widow IS competent to adopt without authori y 
from her husband or permission of his kinsmen. 
Ihe widow possesses the right to adopt quite 
independently of the nature and extent of the 
widow s right acquired by her in the estate of her 
deceased husband and irrespective of the fact 
whether the property of her deceased husband, 
to which she succeeds, is ancestral or self-acqiiir- 
ed. The nature of the pioperiy 1 e., whether it is 
self-acguired or ancestial, would affect the rights 
which the widow would acquire in it, but not the 
widows right of adoption. The adopted son 
does not succeed to the property through the 
widow, but succeeds through the adoptive father 
having the same status as that of a natural born 

son begotten by the husband, on his adopting 

adorption confers on the adopted 
son all the rights of a natural born son and he 
succeeds to all the property, ancestral as well as 
sell-acquired or of the adopiive father. {Harries 
and Ganga Nath JJ.) Banarsi Das tr. Sumat 
Prasad, 58 All. 1019=164 IC 1047—9R A 
210=1936 A.W.R. 857=1936 A L J 1237=1936 
All.L.R. 834=A.I.R. 1936 All 641.'^ 

- - Adoption - Widoiv—Powers of—Death of 

one leaving widow—Daughter-in law re marrying 

—Power of mother to adopt. 

The power of a Hindu widow to adopt is not 
dependent in any way on the vesting or divesting 
ol properly. Her authority to adopt in a case 
where her husband leaves a son comes to an end 
only when the son dies after attaining full legal 
capacity 10 continue the line either by the birth 
of a natural born son or by adoption to him of a 
son by Ins widow. The test is whether tl ese 
conditions exist at the time of the son's death. 

Ihe mothers power of adoption would be extin¬ 
guished on the son’s death by the survival of 
either a grandson or the son’s widow. The fact 
that the widuw left by the son re-marries does 
not give the mother a right to make an adoption 
after such re-marriage. If she makes an adoption, 
that wou d be invalid. {Broomfield and Was- 
sooaeii\JJ ) Ramchandra Narayan v. Murli- 
DHARYgHWANT. 173 I C 36 = 10 R.B. 305=39 
Bom.L^R 399=A.I.R 1938 Bom. 20. 

- ^Adoption — Widow — Powers of—Joint 
family consisting of father and son-Death of son 
before father teaving widow and daughter—Death 
of father—Property inherited by widow of father 
--Subsequent adoption by sons wife — Validity — 

If divests property vested in father s widow — 
Rules. 

Where after the termination of the coparcen¬ 
ary by (he death of the last surviving co-parcener, 
the widow of a predeceased coparcener makes 
an adoption, such adoption has not the effect of 
reviving the coparcenary and does not divest 
property from the heir of (he last surviving co¬ 
parcener (other than the widow),or those claim¬ 
ing through him or her. N. and his father P. \scre 
members of a Hindu joint family. N. predeceased 
his father leaving a widow 5 and a daughter. N's 
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widow's right to adoption for another time, as 
the daughters could not continue the line of her 
father and that the power of the widow to adopt 
not having been extinguished or exhausted, the 
adoption was valid under the law. {Broomfield 
and Wassoodeiv, //.) Chanbasappa I^achappa 
V Madiwalappa Gurshidappa. ILR. (1937) 
Bom 642=170 I.C 999=10 R B. 180=39 Bom. 

L. R. 591=A.I.R. 1937 Bom. 337. 

" " ’^Adoption — Widow—Powers of—Limits to 
—Divesting of an estate—Death of a son leaving a 
widozv — Mother’s right to adopt—Nattnkottai 
Chetlies — Custom. 

Among the Nattukottai Clietties of ^fadras 
theie is a custom wliich permits a nionther-in-law 
to make an adoption notwithstanding the exis¬ 
tence of a daughter-in-law in whom the estate 
has already vested on the death of the son. But 
the son so adopted will not, regardless of other 
considerations, divest the daughter-in-law' of the 
estate of her husband already vested in her, 
although he will be entitled to claim property as 
adopted son as against other persons. (Parada- 
chariar and Burn, JJ.) Subramaniam Chkttiar 
V. Somasundaram Chettiar. .59 Mad. 1064= 
164 I.C. 977=9 R.M. 189=1936 M.W.N. 774= 
44 L.W. 185=A.I.R. 1936 Mad. 642=(1937) 1 

M. L J. 60. 

- Adoption — Widow—Powers of— Partition 

in joint famxly—Subsequent adoption by widow of 
predeceased coparcener — Validity—If gives ad¬ 
opted son right to claim share in property parti¬ 
tioned before. 

In principle there is no distinction between the 
extinction of a copaparcenary by the death of the 
last surviving coparcener and its extinction by 
partition, so far as tlie rights of an adopted son, 
adopted after the extinction of the co-parcenary, 
are concerned. S and I were two brothers cons¬ 
tituting a joint Hindu family. 5 died in 1925, 
leaving a widow P on 18—9—1933. I ^nd his son 
G. who were the only coparceners divided the 
properties between themselves by means of a 
dant for partition claiming a half-share and the ! partition deed, vshich pmvided, inter alia xh^t 

p-perties in the p^ossession of the defen- «H--;enance^due - a de<:.^e 

Held.^ 
was valid, 
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mother died shortly thereafter, and P. then 
married a second wife, P died within a year 
of the marriage and the entire property was in¬ 
herited by A. Subsequently, S. the widow of N. 
adopted the plaintiff, her daughter’s son, .who 
sued, as adopted son, for possession of the pro¬ 
perty in the hands of A. 

Held, that the adoption, though valid for spiri¬ 
tual purposes, coulj not have the effect of divest¬ 
ing the property vested at the date of the adop¬ 
tion in A, the heir of th** last male holder. 
UVadia and IVassoodew, JJ ) Anandibai v. 
Vasudev. 180 I C. 411 = 11 R B. 297 = 40 Bom. 
L R. 1231 = A I R. 1939 Bom. 81. 

■■ Adoption — Widow—Powers of—Limits to 
—Death of last surviving coparcener unmarried : 
—Succession by mother—Adoption by latter — 
Subsequent adoption by widow of predeceased co¬ 
parcener — Validity—If revives co-parcenary or 
divests estate already vested. 

It is settled law that where a widow who has 
succeeded as heir to person makes an adoption, 
the estate she has inherited from her son is dives¬ 
ted and the adopted son becomes the owmer. 
That is to say, the adopted son becomes the natu¬ 
ral born son. Where the adoption takes place 
after the termination of the coparcenary by the 
death, actually or fictionally, of the last surviv¬ 
ing coparcener the adoption by a widow of a 
deceased coparcener has not the effect of reviv¬ 
ing the coparcenary, and does not divest pro¬ 
perty from the heir of the last surviving copar¬ 
cener (other than the widow) or those claiming 
through him or her. V. and his sons Y . and A/, 
constituted a joint Hindu family. After 
death Y and Af. continued as members of the 
joint family. Y died leaving his widow. Then 
M died leaving his widow and a son. The latter, 
a minor, died unmarried, and was succeeded by 
his mother as heir. This widow (widow of Af.) 
adopted the defendant to her husband. After 
this. Y’s widow adopted the plaintiff to her hus¬ 
band. The plaintiff filed a suit against the defen- 

half-share and the 


^ ‘ ed by her against the family, shouJd be pata py (j 

that though the adoption of the plaintiff [ alone. . filLd 

id. it had not the effect of reviving the co- to her husband on 24-1-1935 the plaintiff hied 

1 /^ rtf the a suit to rccovcr a half-share in the family pro¬ 


parcenary which came to end on the death of the 
minor son of Af, or divesting either Af'^ widow or 
her adopted son, the defend.^nt. {Broomfield and 
Sen, JJ ) Kudrappa Yellappa v. Mali.appa. 
187 I C. 360=12 R B. 425=41 Bom.L R 1277= 
A.I R 1940 Bom. 95. 

_ Adoption — Widow—Powers of—Limits to 

_ Successive adoptions — Validity—Adopted son 

leaving only female issue—If bar to further adop¬ 
tion by adoptiie mother. 

R died in 1900, leaving behind him no issue, 
His widow adopted in 190b C, who did not 
survive long after, and died in 1905 before 
marriage. C's successor and collateral G gave his 
son S in adoption to the widow in 190->. -V. re- 
mained in possession liH 192L When he died 
leaving only two daughters, but no son, his 
wife had predeceased him. After a few months 
the widow R adopted for the third time a son to 
her husband from a stranger family; G*s son 
challenged the adoption as being invalid. 

Held, that the existence of daughters left by 
the prior adopted son was no obstacle to the 


perty from / and G, as the adopted son of 

deceased S. . , , , 

ff c/d, that although P was entitled to adopt, 
and the plaintiff’s adoption was therefore valid, 
the plaintiff would by the adoption acquire no 
right to share in the joint family property which 
had already been partitioned before her adoption. 
The mere fact that by the partition deed, G 
undertook the liability to pay the maintenance 
which had been awarded to P, the widow of S, 
by the Civil Court, did not create any stale of 
jointness between G and P. and the subsequent 
adoption of the plaintiff by P could not have the 
effect of reviving the coparcenary between /and 
G, which had been terminated by the partition, 
nor would it give the adopted son any right to 
divest either of them of the property which they 
had taken at the partition. (Wadia and Wassoo^ 
dcw.JJ.) Irvppa Lokappa V Kachayya Madi- 
WALLAYYA. I.L.R, (1940) Bom. 42=187 I.C. 504 
= 12 R.B. 465=41 Bom.L R 1300=A.I.R. 1940 
Bom. 118. 
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- ’Adoption — Widoiv—Powers of — Prohibi¬ 

tion by husband implied from disposition of pro¬ 
perty and direction as to performance of funeral 
rites in zvill—Effect of—Consent of sapindas — 
Value of. 

If there is a prohibition by her husband against 
adoption, an adoption by her even with the con¬ 
sent of the sapindas is invalid. The prohibition 
need not be express, but may be implied. Further 
the prohibition may be for all time or during a 
limited period. If, from the disposition of his 
property made by the husband under a will and 
the method indicated therein, the inference is 
fairly deducible that the testator prohibited the 
adoption and that it was not in is contemplation 
to permit an adoption which might in any way 
conflict with his disposition expressed in the will 
and that the dispositions could not be given 
effect unless the adoption was prohibited, a pro¬ 
hibition has to be implied. A testator died 
leaving him surviving his widow L, and two 
daughters by a predeceased wife, K and J. K 
had a son V and a daughter V, J had a daughte 
N and a son G. He left a will which, after recit¬ 
ing that he was 70 years old and had no male issue 
made a complete disposition of his property and 
effected a division into shares. He gave one set 
of properties to his wife L, the second set to his 
daughter K and her son V, and the third set to 
his daughter J. The legatees were given absolute 
rights in the properties bequeathed to them. In 
regard to the property given to his widow L, it 
was provided that in case she should die without 
making a disposition, anything which remained 
over and above what she had alienated should be 
enjoyed by each of the daughters and their des¬ 
cendants in equal shares. His widow was to 
enjoy his residential house for her life and 
thereafter his daughters and their descendants 
were to enjoy it in equal shares absolutely. In 
the last portion of the will the testator enjoined 
that for the expenses of his funeral obsequies, L 
should contribute Rs. 250 and V, Rs. 250 and that 
V alone shall perform krityam and other cere¬ 
monies. 

Held, that the widow had no power to make an 
adoption to her husband and that if an adoption 
were adopted it would frustrate the expressed 
wishes of the testator both as regards the dis¬ 
position of the properties and as to the perform¬ 
ance of his funeral rites (including therein not 
only the immediate ceremonies but also the 
monthly and annual ceremonies which ought to 
be customarily performed to a deceased). 

/»r/Aer, that even if it be held that there 
was no total prohibition of an adopt'on for ever, 
the widow was clearly under a disability to adopt 
so long as F was alive and capable of performing 
the ceremonies which would confer religious 
benefit on the testator. {Venkataramana Rao, J ) 
Panchapagesa Iyer V. Gopalan. 183 IC 877= 
12 R.M. 382=1938 M.W.N. 1180=48 LW 887 
=A.I.R 1939 Mad. 216. 

- Adoption — IVidoiv — Power of^-Widow 

succeeding after death of mother-in-lazv^Bom- 
bay school. 

When a widow adopts a son to her husband 
(who predeceased his undivided brother) after 
the inheritance devolved on her from the mother- 
in-law who had succeeded as mother to the 
adopting widow’s husband’s surviving brother. 
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the adoption is valid so as to vest the property in 
In® adopted son. {Niyogi, Subhedar and Pollock^ 
^•f )_RAMACHANDRA V. Mt. YamUNI BaI. 
N L R (Supp.) 180=162 I.c. 571=8 R N. 
273=A.I.R. 1936 Nag. 65 tF.B.). 

'Adoption — IVidow — Power of—IVidow 
taking maintenance in cash and surrendering 
properties allotted therefor to sole surviving co¬ 
parcener—If loses right of adoption. 

Where one of two brothers constituting a joint 
Hindu family dies, his widow is on his death 
competent to adopt to her husband. The mere 
fact that the widow claims maintenance in cash 
from the surviving coparcener and surrenders the 
properties allotted for that purpose cannot be a 
ground for holding that the widow impliedly 
agrees to give up her rights of adoption or that 
the adopted son's rights should be restricted in 
to his claim to the family proper y. 
When the widow's power of adoption has not been 
lost in any way known to the Hindu Law, the 
adoption is valid and the adopted son would be 
entitled to a share in the joint ancestral property 
hands of the surviving coparcaner. 
(IVassoodew and Indamarayan, //.) Aiyancouda 
Basangouda V. Gadigeppagouda. 188 I C. 873= 

13 R B. 31=42 Bom.LR. 256=A.I.R. 1940 
Bom. 200 


- Adoption — Widow—Poiver to adopt — Ex¬ 
tent and limit. 

The vesting of the property on the death of the 
last holder in some one other than the adopting 
widow, be it another coparcener of the joint 
family or an outsider claiming by reverter or by 
inheritance cannot be in itself the lest of the 
continuance or extinction of the power of adop¬ 
tion. (Stone, C.J. and Niyogi, J.) NIst. Draupadi 
v. ViKRAM. ILR 1938 Nag. 88=179 1 0.82= 
11 R.N. 264=1938 N.L.J. 237=A.I.R. 1938 
Nag. 423. 


- Adoptton^lVidow^Powers of under Mit- 

akshara in Mysore State^Disruption of joint 
family subsequent to death of husband Subse¬ 
quent adoption — Validity^Right of adopted son 

to share in property formerly held by joint 
family. 

There is no text, no authority and no reason 
why a properly authorised widow governed by 
Ih® Milakshara School of Hindu Law should not 
adopt a son, even if the adopted son gets no pro¬ 
perty. That the widow's husband has died as a 
coparcener in his joint family and his coparceners 
have become divided after his death or the co¬ 
parcenary has otherwise come to an end does not 
affect her right to make a valid adoption in any 

Tt® ^ widow's adoption is not 

affected by the question whom it might divest of 
property. But an adoption so far as it .tffccts 
property, does not by any fiction relate back to 
any point of time before its own date, though for 
the continuance of the family line and the religi¬ 
ous and secular consequences of that continuance 
an adoption must relate back to the death of the 
adoptive father. If the adoptive father’s family 
is still undivided at the date of the adoption, the 
adopted son becomes a member of that joint 
family and at once becomes a coparcener in res¬ 
pect of the family pioperty as it stands at that 
moment. It is to his father's estate as it -itands 
at the date of the adoption that he succeeds If 
the joint family of which the adoptive father 
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v/as a member has ceased to exist before the ad¬ 
option takes place by reason of a partition, there 
is no coparcenary into which the adopted son can 
enter, and the adopted son can therefore get no 
right to share in the property which once 
belonged to the joint family which has come to 
an end before his adoption was made. {Reilly, 
CJ. and Abdul Ghani, J ) Sankaramma v. 
Krishna Rao. 16 Mys.L.J. 376=43 Mys.H.C. 
R.415. 

- Adoption — Widoio—Powers of adoption in 

Mysore—Death of last male owner—Subsequent 
adoption by widow of predeceased coparcener — 
Validity—Estate already vested in collateral 
heir—If dwested. 

Under the Hindu Law prevailing in the Mysore 
State, an adoption by the widow of a deceased 
coparcener of a son to her deceased husband 
subsequent to the death of last surviving co¬ 
parcener of the joint family is valid; but such 
adoption cannot have the effect of divesling pro¬ 
perty which has already vested in collateral heir 
after the death of the last male owner by inherit¬ 
ance after the extinction of the coparcenary. 
{Abdul Ghani and Nagesvara Iyer. J/.) Dasappa 
V. Seshagiri Kao. 43 Mys.H.C R. 438=16 
Mys.L.J, 301. 

- Adoption — Widow—Power to adopt—Last 

surviving coparceners widow consenting to 
adoption by a predeceased coparcener's widow — 
Effect on the formers right to adopt. 

Where the widow of the last surviving co¬ 
parcener consents to an adoption by the widow 
of a predeceased coparcener, that does not take 
away or destroy her inherent right to adopt, 
which she may exercise either during the lifetime 
of the other adopted boy or after his death. 
{.Stone, CJ. and Niyogi, /.) Msx. Draupadi v. 
Vikram. I.L.R. (1938) Nag. 88=179 I.C 82= 
11 R.N. 264=1938 N.L.J. 237=A.I.R. 1938 Nag. 
423. 

- Adoption — Widow—Power to adopt — 

Hindu dying leaving surviving him his widow and 
his son*s widow—Adoption by son's widow during 
lifetime of father's widow—Validity. 

Where a Hindu dies leaving behind him his 
own widow and the widow of his predeceased 
son an adoption by the widow of the son during 
the lifetime of the father’s widow is not valid. 
The son, whose widow makes the adoption, 
having died during the lifetime of his father, the 
estate vests in the widow of the father and she 
cannot be divested or the estate by any act of the 
son’s widow who at the time of the adoption 
holds no position in the family and is merely 
entitled to a pittance {Addison and Din 
Mahomed, //.) Piare Lal v. Hem Chand. 40 
P.LR. 824=178 I.C. 515=11 R.L. 467=A.I.R. 
1938 Lah. 539. 

- Adoption—Widow in Bombay—Powers of 

—Widow inheriting to last male-holder as gotraja 
sapinda— Adoption by—Validity —If affects 
devolution of property on reversioners after her 

death. . . 

Under the Hindu Law of adoption prevailing in 
the Bombay Presidency, the power of a widow to 
adopt depends on considerations^ of a religious 
character, and any widow of a Hindu can adopt 
to her husband so long as she is the person 
entitled to carry on the line. But an adoption by 
a widow where the coparcenary is at _an end, 
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does not operate to divest property vested in or 
through the heir of the last holder. A widow in 
Bombay who succeeds to an estate not her hus¬ 
band's but as a gotraja sapinda of the last male- 
holder cannot by adoption alter the devolution of 
the property to which she is entitled as such 
widow after her own death. K died leaving a 
widow B, a son named D, and the 1st defendant 
who was the widow of a deceased son. D died 
leaving a widow L and an infant son who died 
shortly afterwards, and thereupon the property 
passed to the latter’s mother L. L died a year 
later, and the property passed to D's mother B. 
B died some years later, and the property then 
passed to the 1st defendant who later on adopted 
defendant No. 2. Plaintiff, a reversioner, claiming 
through a collateral branch of the family sued 
for declaration that the adoption was illegal and 
void and not binding on him. 

Held, that the adoption was valid, but that it 
had no effect on the devolution of property 
as against the plaintiff. {Beaumont, C.J., 
Broomfield and IVassoodew, JJ.) Radhabai 
Damodar V. Rajaram Trimbak. I.L.R. (^38) 
Bom. 679=177 I.C. 165=11 R.B. 68=40 Bom. 
L.R. 559=A.I.R. 1938 Bom. 383 (F.B.). 

- Adoption—Widow —Subsequent alienation 

— Validity—Agreement between adopting widow 
and natural father of adoptee—Agreement per¬ 
mitting widow to deal with estate at her will 
without regard to adopted son's rights and 
interest — Validity. 

An arrangement between the adoptive widow 
and the natural father of the adopted boy which 
permits the widow in practice to deal with the 
estate at her own sweet will without any refer¬ 
ence to the rights and interests of the adopted 
son is not binding on the adopted son. At the 
time of adoption of a son an agreement was 
entered into between the adopting widow and the 
natural father of the adopted boy which was to 
the effect, that the widow should make manage¬ 
ment of and enjoy all her husband’s property 
during her lifetime and after her death the 
adopted son should take possession thereof and 
manage. The widow made several alienations 
thereafter of practically the whole of the estate. 
The adopted son sued to set aside the alienations 
and for possession of the properties. It was 
pleaded that the alienations were valid for the 
widow’s lifetime in view of the agreement 
between the widow and the natural father and 
therefore the suit was premature. 

Held, that the agreement practically deprived 
the plaintiff of the benefit of his estate during the 
widow's lifetimle and was therefore invalid and 
not binding on him, and the alienations being 
invalid could be set aside even during her life¬ 
time. {Broomfield and Sen, JJ.) Shankardas 
V. Channappa 40 BomLR. 443=176 I.C- 
974=11 R.B. 59=A.I.R. 1938 Bom. 336. 

—Adoption—Widozv —Simultaneous adoption 
of two sons — Validity. 

A simultaneous adoptions by a widow of two 
sons to her husband is invalid. The Hindu Law 
does not encourage plurality of adoption. 
{Wassoodew and Sen, JJ.) Basawan'^ppa 
Mallapa V. Mallappa. I.L.R. (1939) Bom. 
245=182 I.C. 302=12 R.B. 7=41 Bom L.R. 
268=A.I R. 1939 Bom. 178. 
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——^doption^Widoiv •« Bombay—Powers of 
—Widow inheriting to gotraja sapinda 0 / 
oand—Adoption of son to husband—Validity— 
Property—If vests immediately on adopted son. 

Ihe widow of a gotraja ja/>iWa in Bombay 
who succeeds as heir to an agnaie of her husband 
stands in Ihe same place as her husband, if living 
would occupy. She can make a valid adoption to 
her husband, and the property inherited by her 
would, on such adoption, immediately vest in the 
adopted son. who would thereupon be entiiled to 
recover the same from an alienee who holds it 
under an invalid alienation by the widow of the 
last male-holder. {Divatta, J.) Shivappa v 
Ki^iYAPPA. 180 I C 966=11 R B. 322=41 Bom' 
L.R. 208=A.I R, 1939 Bom. 123. 

-—Adoption—lVidow of deceased coparcener 
—Adoption by during continuance of coparcenary 
represented by sole surviving coparcener ^Vali¬ 
dity—Right of adopted son to share in joint bro- 
perty. * 

So long as there is a single coparcener left the 
coparcenary cannot be considered to be extinct. 
Where the coparcenary exists at the date of the 

fh ."'“low of a deceased coparcener, 

the adoption IS valid, and the adopted son be¬ 
comes a member of the coparcenary and takes his 

——right to adoft-Nature 
of right—Divesting of estate. 

f P*ace after the 

termination of the co-parcenary by the death of 

the last surviving coparcener, the adoption by a 
widow of a deceased coparcener has not the 
cttect of reviving coparcenary and does not 
divest the property from the heir of the last 
surviving coparcener other than the widow or 
those claiming through him or her. This view 
however would not affect the validity of the 
adoption Itself, as the power to adopt depends on 
^nsulerations of a religious character. (Nawal 
Ktshore, C J. and Sukhdeonarain, J.) Bheronoon 
V. Khetdan. 1939 M.L.R. 95 {Civ.). 

- -^Alienation. 

.^ee also Hindu Law — 

(1) Debts. 

(2 ) Guardianship—Alienation. 

(3) Religious endowment — Aliena¬ 

tion. 

^ViDOw— Alienation. 

After-born son. 

Antecedent debt. 

Benefit to the family. 

Father^^^** ^ mortgage for private debts. 

Guardian. 

JOINT 

Junior members. 

AIanager. 

Validity. 

Widow. 

Authority. 

Imprudent transaction. 

Necessity. 

Powers. 

Setting aside. 

Validity. 
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——Alienation—After born son—Right of to 
challenge. 

A living child should be presumed to have been 
conceived at least 210 days before birth, and 
therefore a child born within 210 days of an 
alienation must be presumed to be en ventre sa 
mere. Where, therefore, a son is born within 
209 days of the alienation by his father of the 
family property made without necessity, and no 
evidence is given by the alienee to show that he 
15 born later, the son can challenge the alienation 
by the father and the alienation made without 
necessity is not binding on the son. {Venkata- 
ramona Rao, J ) Rama Rao v. Venkata Sub- 
bayya. 173 I.C. 347=10 R.M. 566=46 L.W. 309 
=A.I.R. 1937 Mad. 274. 

——Alienation — After-born son — Right to 
challenge. 

In the case of a mortgage executed by the 

father who was the sole owner of the estate at 

that time, the mortgage could not be challenged 

by a son or sons born subsequently. {Bennet and 

Varma, JJ.) Daulata Kuer v. Ram Das Rai. 

189 I.C. 712=13 R.A. 117=1940 A.W R. 

(H.C) 276=1940 A.L.J. 366=A.I.R. 1940 All. 
349. 

Alienation— After-born son — Right to 
challenge — Alienation not binding on son 
already in existence on date of alienation— 
Effect. 

A son born after an alienation of joint family 
properly by a Hindu father cannot question the 
alienation even though there were other members 
of the joint family at the date of the alienation 
w'ho had not consented to and validated the 
alienation and who were not bound by the said 
^ienation. {Venkataramana Rao and Abdur 
PahmantJJ) Vasireddi B'Uchandrasekh\ra 
Varaprasad V. Lakshminarasimham. I.LR. 
(1940) Mad. 913=51 L.W. 622=1940 M.W.N. 
927=A.I R. 1940 Mad. 691=(1940) 1 M L.J. 
820, 

—-^Alienation — After-born son —Right to 
challenge alienation already effected before his 
birth. 

An after-born son under the Hindu Law can 
only acquire an interest in the property which 
exists on the date of his birth excluding that 
which has already been alienated. In the case of 
property already mortgaged by the father, the 
after-born son can only succeed to the equity of 
redemption and cannot challenge the alienation to 
the exienl lo which it has already been made. 
{Harries, C J. and Lall, J.) Apukba Krishna v. 
Subhanand Chaudhury. 5 B.R 635=181 I.C. 
638=11 R.P. 617=20 Pat.L T. 427=1939 P.W. 

N. 251=A.I.R. 1939 Pat. 552. 

" Alienation — After-born son—Right to set 

aside. 

An alienation made by a Hindu father can be 
challenged as not being ior legal necessity or for 
antecedent debt only by his sons existing on the 
dale of the alienation. Sons not existing then, 
but born subsequently cannot question the aliena¬ 
tion effected before they come into existence. 
{Broomfield and Sen. JJ.) Shantaya Kotraya 
V. Mallappa Basappa. 179 I.C. 33=11 R.B. 216 
=40 Bom.L.R. 1029=A.I.R. 1 38 Bom 

500. 

- Alienation — After-born son—Right to set 

aside. 
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Where the only other coparcener in existence 
besides the father at the time of an alienation of 
family property by the father 15 a minor, that son 
alone IS eniiilea to sue to avoid the alienation of 
hts share of the family property. His right is 
personal, though a suit by him, if successful, 
enures for the benefit of all future members. His 
right to sue on behalf of the family cannot be 
exercised after his death by a brother born after 
the alienation though before his death, because 
the right to challenge the alienation is confined to 
coparceners alive on the date of the alienation. 
(Nezvsam. /.) Pappu Reddi v. Appaji Nayakkar 
1937 M.W N. 1261=174 I.C. 838=10 R.M. 744= 
A.I.R. 1938 Mad. 224. « ' a r, _ 

-‘Alienation—Antecedent debt—Alienee him¬ 
self antecedent creditor—Necessity for antecedent 
debt^-Bnrden of proof. 

Where an alienation is made for an antecedent 
debt due to the alienee himself, the burden of 
prool is not on the alienee affirmatively to prove 
the necessity for the antecedent debt. An alienee 
is entitled to rely upon a debt which is due to him 
and which is not immoral, illegal or opposed to 
public policy and has not been contracted as an 
act of reckless extravagance or wanton waste or 
with the intention of destroying the interests of 
reversioners. It would be for the reversioner to 
establish these circumstances in order to prove 
want of necessity or to shift the burden on the 
alienee. {Jai Lai, /.) Punnan Singh v. 
Mehng.a Singh. 8 R.L. 1027= 163 I.C. 153=38 
P.L R 714. 

.Alienation—Antecedent debt--Meaning of 
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challenge. See ApopnoN — Bombay School. I.L. 
R. 1939 Bom. 245=A.I.R. 1939 Bom. 178. 

■Alienation — Coparcener — Mortgage of 


joint family property to secure private debts— 
Mortgagee taking mortgage with knoivledoe of 
private character of debt and of Property being 
joint family property — Subsequent partition— 
Allotment of mortgaged property to member not 
mortgagor—Remedy of mortgagee—Substituted 

security. , 

Where a creditor lends money to a Hindu co¬ 
parcener for his private purposes and takes a 
mortgage from him of joint family property by 
way of security for such private debts of the 
mortgagor, he takes the same subject to the right 
of the other members of the family to enforce a 
partition and subject to any decree that may be 
passed in such a partition suit When subsequenily 
there is a partition effected in which the mortgag¬ 
ed property is allotted to another member not 
the mortgagor, free from all encumbrances, the 
creditor has no right to challenge such allotment 
or alienation in the absence of proof that the 
allotment is unfair. The mortgagee creditor 
must seek his security in the properties allotted to 

his mortgagor in the partition in substitution ot 
his undivided share which alone he could mort¬ 
gage before such partition. {Leach, C J. ana 
Varadachariar, J) ^^^nickavelu Chetty v. 

Sateedan Sowcar. 1937 M.W.N. 1340. 

‘Alienation — Coparcener — Purchaser of 


—Mortgage for money borrowed for taking 
zarpe«.hgi — Mortgage contemplated at time of 
taking zarpeshgi but exteuted antece^ 

Antecedent debt means antecedent in fact as 
well as in time, that is to say» that the debt must 
be truly independent and not part of the transac¬ 
tion impeached. The two transactions may be 
entirely dissociated from one another and where 
that is so, the liability incurred at the former date 
will be an antecedent debt on the dale of entering 
into the second document, but the question whe¬ 
ther this is so or not is primarily a question of 
fact. Where therefore a mortgage of the joint 
family property is contemplated at the very time 
of taking a zarpeshgi, but is executed some weeks 
later, it is not an independent transaction. (Wort 
and Rowland, JJ.) Ramkakan Thakur v, Baldf.o 
Thakur. 17 Pat 168=173 I.C. 292 —4 B.R. 256 
=10 R P. 398=A.I.R. 1938 Pat. 44. 

•Alienation—Benefit to family—Mortgage of 


joint family property for purchasing another pro¬ 
perty—If justified. , , , . 

Per Wort, J. Rowland. dissenting.—It is im¬ 
possible to give a definition of what is^a benefit to 
the estate but, the jeopardising a joint Hindu 
family property for the purpose of purchasing 
another property can never under any circum¬ 
stance be considered a benefit to the estate {Wort 
and Rozvland,JJ.) Ramkaran Thakur v. Bau- 
t)F.o Thakur. 17 Pat 168=173 I.C. 292—4 B.R. 
256=10 R.P. 398=A I.R. 1938 Pat. 44. 

Alienation—Bombay school—Alienation by 


coparcener prior to adoption not for necessity 
and in excess of share —Right of adopted son to 


share from-Rights^ of—Suit for Partition- 
Limitation for—Limitation Act, Arts. 120, 142 
and 144— Applicability. 

It is clearly established that a purchase frotn a 
member of a Hindu joint family does not acquire 
a right to be considered himself a member ol the 
joint family in place of ihe vendor or a right to 
have joint possession of the family property in 
place of the vendor, nor, of course, does he 
acquire any right to possession of any specihc 
part of the property, that being a right which the 
vendor himself did not possess. The only *'|gbt 
which the purchaser has in such a case is a 
to sue for partition and procure to be allotted to 
himself the share which would have gone to his 
vendor. From this it follows that the purchaser 
cannot rely on the ordinary rule that the popes- 
sion of one co-tenant is the possession of all ana 
the possession of the oilier co-owners cannot 
help him; secondly, the possession of the other 
parties cannot be adverse to the purchaser, 
because adverse possession denotes the exclusion 
of somebody entitled to possession, and since the 
purchaser is not entitled to possession, he cannot 
be excluded. To a suit for partition by the 
purchaser neither Art. 142 nor Art. 144 would 
apply, as there is no case of adverse possession. 
The residuary Art. 120, must therefore apply, 
and the suit must be brought within six years of 
the sale or the death of the vendor. {Beaumont, 
C /. and Wadia. J.) Bat Shevant^i v. Janar- 
DAN Warick 184 IC 23=12 R.B. 135—41 
Bom.L-R. 631=A.I.R. 1939 Bom. 322. 

■ — -Alienation — Co-parcener—Right of alienee 
In the case of an alienation by a co-parcener, 
the alienee, whether a vendee or a morigagee, is. 
entitled to enforce his claim against the alienor s 
right, title and interest in the property as «t stood 
at the time of the alienation. {Grtlle, J.C. and 
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AhetnUion — Daughter inheriting fathers 
property Powers of alienation—Improvements 
to property—If justifies alienation. 

A owner, such as a daughter inheriting 

her fathers property, may alienate the property 
not only for necessity but also for the benefit of 

the family. She can alienate for a protective 
purpose. I e., for preservation of the estate or for 
protecting it from danger. She is not justified in 
borrowing money for effecting costly improve¬ 
ments to the property out of all proportion to the 
value of the property, and effecting alienations 
without any reasonable hope of paying off those 
aebts. (Noi7ejworo Iyer and Siugaravelu Muda- 

SUBBIAH. 44 Mys.H.C.R. 

332=18 Mys.L.J. 69. 

•Alienation — Duty of lender — Necessity 
Proved Proof of application of money, if neces- 
sary. 

When once an alienation has been proved to be 

for legal necessity, the creditor is not bound to 

prove further the actual application of the money 

borrowed. {Zta-ul-Hasan and Hamilton, //.) 

Naresh Singh. 15 Luck. 68= 

^21=1939 O.W.N. 920= 

p ^ (C C.) 222=A.I. 

R. 1940 Oudh 59. 


- Alienation-Father—Alienation by, without 

vocable consent of son—If void or 

An alienation by a Hindu father of property 
belonging to the joint family consisting of him¬ 
self and his sons without the latter's consent and 

without necessity IS a transaction which can be 
perfected by the subsequent consent of the son, 
and It can be repudiated and set aside by the 
subsequent actiori of the son. Such repudiation 

buch ani alienation cannot be regarded as wholly 
nu I and void, but must be regarded as perfect 
unless and until- set aside, and one that accor¬ 
dingly becomes unchallengable when the power 
to sue to set It aside is lost. {Madhavan Nair 


-—Alienation—Father—AHenalion not sup¬ 
ported by necessity—If void or voidable. ^ 

An alienation of ancestral property by a Hindu 

father without legal necessity or justifyine cause 
IS not void a6 tnuio, but voidable, and ca^n only 

Satisfy the 

alienation. {Rangnekar and IVadia JJ ) f^vrwn 

I c 29S-n R LR 53fcn7 

x.K^. ^90—11 R.B. 74=A.I.R. 1938 Bom. 388. 

a valid cha?ge^uDoir'Jh?*"^“ family cannot lay 
security for the navmiijf J^J^stral property as 
fall due under would 

executed by himseIf^withonr^^h^^*"^ 
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antecedent in fact 
hnnH /c'’,"’® of the secu- 

All 8n4-?fi77n I- S”' Krishan Das. 58 
154-1931 A wSj ^ 883=1936 R.D. 

bvVj j®’"* property 

his son binding on 

no riffhf Hindu Law an avarudh stree gets 

duriil I U her paramour 

hU esfa e in his death that 

ms estate in the hands of those whn take it 

hhexclusfve 1^°’’'’®'’ "’^.'"'‘"ance if she was in 
ms exclusive keeping until his death. Whatever 

molldefd^V*^" be on a Hindu to 

stretch of imagination be said that there is anv 
legal necessity for making such provision and 

* necessity no father in a joint Hindu 

family can transfer the family properly (A^a«a- 
vuttyand Zta-ul-Hasan, JJ.) Kab Prasad Singh 
wSj Luck. 469=1936 O 

P 'rmtr/er-r 

teift ofV^/®‘®" ^ f=>'h" to make a 

m«l?Ki^ reasonable portion of the ancestral im- 

TncI to '^®'J8hlers without refer- 

havVb Jn he said to 

nave been made on behalf of the son It is 1 

whTch lirda^ the father under the Hindu Law, 
wnich he can exercise subject to certain restric¬ 
tions and limitations. The fact that th2 

indebted to a creditor does not detract from the 
validity of the gift which is otherwise reasonable 

that does not take avlTd^ the Towir 

The o" that account. 

^ich a eHt therefore question 

fraud nf ii as being a transfer, in 

iraud of creditors under S. S3, T. P. Act as that 

th^lf" ^®P"°.t apply when there is no transfer by 
the son who is indebted but by the father anS 

the creditor has attach- 

father Rift ? ®H- ® 8‘f* ‘*>6 

mgUp ' jf, f. {^ther has no power to 

m hU dfimb/ property of the family 

to his daughter s daughter, and such a gift is not 

oTrt^ ^bare in the flmiJy p?S- 

M loo r^^ I C- 1109=9 R. 

T 080=44 L.W. 289=A. 

I.R. 1936 Mad. 825=71 M.L.J.2S9. 

T -’Alienation — Father—Immorality When can 
absolve family from liability—Advances to head 
oj fotntty business—Duty of lender^ 

. proof of immorality of the father of a 

joint Hindu family will not absolve the family 
from liability. It must be further shown that 
there is some connection between the debt and 
immorality. The duty of a lender to enquire is 
the same in all cases and applies also to cases of 
loans to head of a family having trade as its 
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business. While a lender has not got to see to the 
application of the money, he is put on enquiry 
and he must satisfy himself that the loan is 
necessary The fact that the lender is dead and, 
therefore, cannot state what enquiries he made 
does not relieve his heirs from the necessity of 
showing that there were proper inquiries. {Leach, 
CJ. and Madhavan Nair, J.) Nannu Shankar 
Tawkfr V. Bashvam Iyengar. 1938 M.W.N. 
126=47 L.W. 397=(1938) 2 M L.J. 256. 

-Alienation—Father—Mortgage by—Decree 

against sons—Binding nature on latter’s sons—- 
Suit by grandsons of mortgagor to set 
mortgage—Maintainability —Res judicata. See C. 

P. Code, S. 11. 70 M.L.J 627. 

- Alienation—Father—Mortgage by—Decree 

for sale on—Sale in execution—Suit by sons im- 
peaching—Burden of proof—Illegality or ttnntora- 
lity of mortgage debt—Duty of sons to establish. 

Where joint family property has been sold in 
execution of a decree for sale on a mortgage 
executed by the father and passed out of the 
possession of the joint famdy the sons of the 
mortgagor cannot succeed in a suit to declare the 
decree and sale not binding on them or obtain 
possession of the property unless they prove that 
the mortgage debt was incurred by their father 
for purposes illegal or immoral. The fact that 
the sons, who were minors at the time of the 
mortgage suit, were impleaded as parties defen¬ 
dants to that suit represented by their father as 
guardian ad litem cannot make any ^ difference as 
regards the application of this princ^le of law. 
{Niamatullah, Ag C.J. and AUsop, /.) 

MisiR V. Tirbhuwan Singh. 1937 A.D.J. 

1937 A.W.R. 1183. 

-Alienation—Father—Mortgage by— Decree 

Qn—Suit by after-born son to set aside mortgage 

and decree— Limitation—Starting Poin^-'Cause 

of action See Limitation Act, Art. 120. 43 L,. 
W. 349=1936 M.W.N 163=70 M L.J. 360. 

- Alienation—Father—Mortgage by—Money 

borrowed for litigation to establish adoption of 

only minor son—Validity. tt- 4 r 

A mortgage executed by a Hindu father for 
money borrowed for the purpose of carrying on a 
litigation to establish the adoption of his only 
minor son is one for legal necessity or in any case 
for the benefit of the family as a whole and in 
particular for the benefit of the minor son. 
(Rangnekar and Wadia, .fJ.) Govind Gurun^h 
v. Deekappa. 40 Bom.L.R. 539=177 I.C.290 — 
11 R.B. 74=A.I.R. 1938 Bom. 388. 
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the validity of the alienation by way of mortgage. 
Nor is the creditor bound to see to the applicaiion 
of the money What is a legal necessity or what 
is fo the benefit of the family cannot admit of 
one single and uni'orm answer. It must depend 
on the circumstances of each case. A transaction 

entered inio for the sake of family is binding on 

those \vho are benefited by it. {Rangnekar and 
IVadia. JJ.) Govind Gurunath v. Dkekappa 
M.allappa 40 Bom L R. 539=177 I.C. 290—11 
R.B. 74 =A.I.R. 1938 Bom 388. 

- Alienation—Father—Mortgage by—Not for 

antecedent debt—Enforceability against son as 

debt. . . . • ^ 

Where a father executes a mortgage of the joint 

family properly but such mortgage is not for the 

payment of an antecedent debt, the mortgage 

though not enforceable against the son as a con¬ 
tract of transfer can be enforced against liirn as a 
contract of debt by his father and the son is liable 
to pay his father’s debt under the mortgage as his 
personal debt apart from the mortgage security. 
[Nxyogi. J.) Ciiunnilal Dhurajmal v. C^akki- 
LAL. 172 I.C. 493=10 R.N. 217=A.I.R. 1937 
Nag. 327. 


- Alienation — Father—Mortgage by-;-Neces- 

sity or benefit — Proof—Duty of alienee to 

inquire. , 

To justify an alienation of family property by 
the father or manager of a joint Hindu family, 
there must 1 e a need, or the transaction must be 
entered into for the benefit of the estate. Even if 
in fact there was no need or in fact 
there was no benefit to the estate, if the 
creditor who is bound to inquire into the necessity 
for the loan and to satisfy himself as a reasonable 
person that the manager in the particular instance 
IS acting for the benefit of the estate or the family, 
makes such an inquiry and acts honestly the 
existence of aa alleged sufficient or reasonably 
credited necessity is not a condition precedent to 

Q. D. 11 —30 


- Alienation—Father—Mortgage by for him¬ 
self and as guardian of minor son—Property 
described as self-acquisition but really joint 
family property—Mortgagor not manager of 
family but having father and uncle-—Suit by mort¬ 
gagee impleading mortgagor and son—Decree 
against minor soWsshare—Rightofmortgage— 
Nature and extent of son's liability. 

1 st defendant executed a mortgage bend tor 
Rs. 11.000 borrowed by him for himself and as 
guardian of his minor son, the 2 nd defendant, 
describing the mortgaged properties as propeities 
which he purchased as his self-acquisitions. ihe 
properties were not, however, hisself-acquisiiions 
but joint family properties belonging to a joint 

family which consisted besides hi^mself and his 
minor son. his father and uncle. The mortgagee 
brought a suit on the mortgage impleading the 

mortgagor and his son as the defendants to the 
suit, but he did not implead the 1 st defendants 
father and his uncle. . . , . 

Held, (1) that though it might be open to the 

mortgagee to implead as parties to the suit per¬ 
sons who were not parties to the mo^rtgage and 
seek to bind them by the mortgage, the omission 
to so implead ihem would not disentitle him to a 
decree even as against persons iinpleaded on the 
footing that the properties were joint family pro¬ 
perties; the only result of the omission would be 
that the question would be left open as against 
the non-impleaded parties; ( 2 ) that the fact that 
the plaint was framed on the footing that the 
mortgaged properties were the ^elf-acquired 
properties of the 1 st defendant, was no bar to a 
mortgage decree being passed even as againj-t the 
2 nd defendant, when the properties were really 
joint family properties; (3) that the mere 

tion of the properties in the ^nortgage deed as 
self-acquisitions of the 1 st defendant did not 
indicate that he did not intend to deal .with the 

properties otherwise than as self-acquisition. 
to bind the 2 nd defendant’s interests m tfi^m . W 
that though the 1 st defendant was mana 

ger of the family, his father being ^Lve. that was 
no reason for holding that he had no power to bind 
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his minor son’s share in the family properties as 

father^S^K.^ son’s obligationTo pay h?s 

son Ind -‘f relationship of father and 

and not the accident of the father being the 

share To 

^e extent to which the debts referred to in the 

for an antecedent debts ; 

dpnt th° '^®re not found to be antece- 

t ."^^rtgagee coul 1 get relief against the 
as on a money claim, and not on the 
Jr\ sage as ^uch. {Varadachariar and Mockett 

2fi—0 Ammal. 169 I C 

M.W.N. 1263=^44 LW 

278~^ ^'^' 140=:(1937) 1 M.L J.' 

~~-^iienation~Father-~Martgage by—Riaht 

of after-born sons to challenge. ^y—^Wnt 

ditv of sons can challenge the vali- 

tW ^ ”^ade without legal necessity if 

there were at the time of the mortgage Xr co- 

the tlmp'^n'" /vho did not assent to it at 

WANT R*n *' XA JiNWARSA GaNGASA V GUN- 

J"Si> I C ™ 

hadS;fa^^"^b,‘? -haUhrrC^:: 

the validity of the ^nd acted bona fide, 

€d bv thp would not be affect- 

was paid off^wit^'^\1ie original loan which 

*^ortgace (Vam/lnri wed under the 

//.) PERiAswAMfr/vr*'''' Pondrang Row. 
10.359=11 M 7 P^llai. 176 
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:s;S Sf 

out ^he Toint '° debts 

fore, during hts ‘h*"' 

the interest of hi, P°"'?'' *° alienate 

family property bv 'P'Iteir joint 

satisfy the father’, °'^ mortgage in order to 
the joint family a'’'" ding on 
Hindu father cannofbe .by a 

unless It is shown thitf * 1 , ^ binding on his son 

for a family necess/tl orT'‘"fi7^" borrowed 
mortgagee before benefit or unless the 

reasonable inquiries 

believe thaf ® which led him to reasonably 

purpose whi K\"7“"‘ «<ini"d fora?amil^ 

benefit orthe fam v f necessity or 

vein Mudaliar J ) Ringara- 

Hao. 45 Mrs:H,’c.r8S^ys^L!r. 


-^Henation—Father—Mortgage by-Subse- 
quent parUlton with son-Mortgagees right to 

proceed against properties allotted to son- 

P security—Applicability. 

nmcp^^n'^f'" btmand his father are liable ^to be 
proceeded against on foot of a mortgage execut- 
ed by the father alone prior to su!h® partftion. 
The doctrine of substituted securiiies will not 

reasons jusiify- 
*0 another 

w^if nof r ^ brother, at a fair partition 

will not apply as between father and son Where 

he mortgage by the father is binding on theTon 

the father and son must be regarded as a single 

them as*a hr/"h ?'’ the propenies, allotted to 
inn^ipri ^ M^i? P^‘'*'tmn between it and 

^he mort- 

fathernnd^tl!!'^^^^'^^"' partition between the 
rfJhfr^?^k‘ defeat the 

rights of the mortgagee. The fact that in the 

nrol?'^" the son due 

provision has been made for the discharge of the 

mortgage debt from out of the father's share 

farhe^rVnTthP ^ between the 

lather and the son, cannot affect the rights of the 

fhari^r U if" * " and Varada- 

r.C 83 \i'rR ^ 

m'l J. 3^d=A.I.R"'l/36 

—- Alienation - Father - Mortgage by-Vali- 

debtSons-If ILT' 

bers are the sons, the estate cannot be bound by a 
mortgage executed by the father unless the 

purposes orn^cessity 

or to discharge an antecedent debt. (Pollock J ) 

^ I.R. 1936 Nag 93. 

— Father—Mortgage by — Vali~ 


-^If bounV^^^^ shown to be immoral—Sons 

a H!nH!f7,;h I'ear that an alienation by 

interests of hjs sons in the property alien^teH if 
It not proved that the deb^t was immoral! Bu! 
a moUgage by the father which is not for 

bfnrthe^son^'"°/ ®"*e«dent debt does not 

or It property whether 

n.,rnr!cl^ Contracted for an immoral 

fhat^t^h^flAV^ necessary in that ca>e to show 

(Broomfield 

L R QdA 40 Bom. 

m8 BomM4f. »®0=A.I.R. 

A mortgage executed by a father in order to 
ODtam money to pay off a pre-empiion decree, 
may in certain circumstances be for the benefit of 
the estate and, therefore, bind the family pro- 
perty and the other members of the family 
(Harrie,y and Bajpai, JJ.\ Dhara Singh v 
Bharat Singh. 162 I.C. 62=8 RA 825=1936 

T. 323=1935 A W R. 377=1936 All.L R 
369=A.I.R. 1936 All. 613. 















4^9 


CIVIL, CRIMINAL AND REVENUE. 


470 


HINDU LAW—Alienation. 

- ■ -‘Alieniition — Father—Mortgage to ffurchase 
lands—Mortgagee knozving purpose of tnort-jage \ 
— Mortgage, distinct transaction from sale — Ante¬ 
cedent debt — Mortgage, if binding on the sons of 

mortgagor. , j 

A father of a joint Hindu family purchased 
property A and as he had not sutH-'ient money to 
pay for the whole of the consideration, he mort¬ 
gaged certain other family property B along with 
the newly purchased property A, to raise money 
for the sale. The vendor had nothing to do with 
the mortgage and the mortgagee had nothing to 
do with the sale, except that he knew that the 
purpose of the money advanced by him, was to 
pay off the vendor of A, 

Held, that the mortgage and sale do not 
amount to one transaction, the mortgage-nioney 
was raised to pay off an antecedent debt, and the 
mortgage is binding on the sons of the mort¬ 
gagor. {Hof'ivill, /.) Mariyappa Nadar v. 
Ramanuja Naick. 180 I.C 903=11 R M. 757— 
1938 M.W.N 60=A.I.R. 1938 Mad. 465. 


' -Alienation — Father—Mortgage to raise 
loan for starting new dalUli business—^ons If 
bound—Legal necessity^Benefit of the family. 

A mortgage executed by a Hindu father for 
the purpose of raising money for starting ana 
conducting new dallali or commission agency 
business cannot be ^ held binding on his sons or 
their interests in the joint family property, since 
it is of a risky and speculative, and cannot be 
said to be for legal necessity or benefit of the 
family where it is proved that the family p<^- 
sesses lands yielding an income more than sum- 
cient for the needs of the family, it cannot be 
said that the family is under any necessity to 
borrow any money for its upkeep. In such 
circumstances loans for financing the hew busi¬ 
ness cannot be for any legal necessity. Nor can 

the loan be said to be for any benefit to the 
family. It is not the act of a prudent owner to 
embark upon a risky business such as a dallali 
business. There can be no question of any need 
to augment of the family income for maintaining 
members of the family when the existing income 
is more than sulficient for the purpose. Any 
attempt to augment the resources or to provide 
more luxuries for the family by embarking on a 
business after contracting a loan has to be treated 
as one which is not for the benefit of the family. 

Courts will not encourage a manager or father 
either to part with the joint family property or to 
encumber it merely in order to increase the 
immediate income of the property, because a 
prudent man will not sacrifice a certain and 
stable income in favour of the mere prospect ot a 
better income The loan contracted i^s neither 
for necessity nor for the benefit of the family. 

even though it may not be Avyavaharik^ Debts 
which arc not Avyavaharika are not all beneficial 
to the fa nily so as to bind it (^AjidulGham. O. 
C.J and Venkata Ranga Iyengar, /.) 1 he bank 

OF Mysore. Ltd , Bangalore City v. Veerappa. 
45 Mys H C R. 26=18 Mys.L.J. 113. 

- .Alienation—Father—Necessity^Daughter^s 

marriage expenses—How fa- justifies alienation—' 
Father spending large amount on marriage^ 
Sons, if bound—Extent of liability-Reasonable 
amount of expenditure for marriage Limit 

of. 


HINDU LAW-Alicnation. 

A Hindu father is entitled to alienate joint 
family property for the purpose of raiding funds 
for the mirriage of his daughters when the in¬ 
come from the family properties is sufficient only 
for the purpO'C of the maintenance of the mem¬ 
bers of the family and is not enough to provide 
for exceptional expenses such as the expenses of 
the daughters’ marriages. Such expenses would 
be proper family expenses. But the father is 
not justified in being extravagant in respect of 
such expenditure so as to impoverish the family, 
or in spending a disproportionate amount of the 
family property on the marriage expenses of a 
daughter. He is only entitled to raise a reasona¬ 
ble amount of money; if he chooses to raise 
more, the excess should fall upon his own share 
; of the family property and not upon that of his 
^ son. The maximum amount that a father would 
I be entitled to spend on a daughter is what that 
! daughter would eet on a partition, as indicated 

’ by the Mysore Hindu Women's Rights Regula- 
'tionCXof 1933). That should be the upward 
limit of the amount of the joint family funds 
which could reasonably be spent on the marriage 
of a daughter. Anything in excess of that 

amount cannot be binding on the joint family or 

on the son’s share of the family properly. 
{Reilly, C.J. and Abdul Ghani. J.) Samdangi- 
RAMiAH V SuBBA Rao. 15 Mys.L.J. 529—42 
Mys.H.C R. 564. 


_ Alienation — Father—Necessity — Proof- 

Duty of alienee to make enquiry—Loan to pay off 
prior mortgage debt—Duty to inquire into neces¬ 
sity for prior moftgage debt. 

A creditor who advances money to a Hindu 
father or manager on the security of joint family 
property must make reasonable enquiries about 
the immediate necessity for the loan, even 
thoug'i he advances the money for the purpose 
of paying off a previous loan or mortgage. The 
fact that there is a previous debt or mortgage 
does not absolve him from making enquiry ; he 
must, if he wants t « bind the joint family pro¬ 
perty, make reasonable inquiries into the validity 
of and necessity for the pre-existing debt or 
mortgage and to satisfy himself that tlie previous 
mortgage was executed for a justifying n€ccssit3 
binding on the family. {Reilly, CJ. and Abdul 
Ghani, J ) Sampangiramiah v Subba Kao. 
Mys.L.J. 529=42 Mys.H C R. 564. 

- Alienation—Father—Necessity —Recital in 

sale deed that it was for discharging decree debts 
—Value of—Reasonable belief by alienee—Suffi¬ 
ciency. . , , • J- 1 e 

A recital that a sale deed was in discharge of 

decree debts would be/>Wmo /aciV evidence of a 
representation made by the alienor at the time of 
the transaction. As actual proof of the necessity 
is not necessary for the validity of the alienaiion 
and reasonable belief in the existence of necessity 
will be enough, it can be presumed when the 
vendee is dead, that the vendee believed in the 
representation and took the sale. Proof of exis¬ 
tence of decree debts subsisting against the 
father at the time of alienation and of reasonab e 
belief in representation that money was needed 
for discharge of such debts are sufficient to justi¬ 
fy the alienation. Such alienation is valid and 
binding on the sons. (Venkataramana Rao,/.) 
Rama Rj\o v. Venkata Subbayya. 173 I.C. 3 
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had in the meantime ^h of the son who 

dachariar and Mockett (yara- 
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or tmmorality^Burden ofhJnJi %i~ 

sate-D,s,i„!tioXt„ J ‘”'°°f-Mortgage and 

his'^a^hef-s d°eb/'whi^h’’-^ Pious obligation to pay 
“vyavaharika But thil*f)'°^ ‘Hcgal, immoral or 
father to alienate hi,t'"P°«'er the 

i.yUVdSlSS 

made for satisfvi’ncr 

sr;s“'=S£l'“'‘™» 

dissolute life- it must ll**15 and 

cular debt wa; inc^red f P 

son faTto Drove thi?^® I f tbe 

der whetherP^i?'^^ V necessary toconsi- 
any TegaUece incurred for 

the case of a sale^^it wofdd^^ of the family. In 

substantial portion IT? be set aside if a 

required for^ lecrai ^consideration was 

family, or to nav^ff "ccessity or benefit of the 

portion was not so rr^®, Remaining 

was justiHed, then 1? ‘'®®'f 

part of the considera/ion?i° 
have been for Wai ll °"® which is found to 
payment of an .*>caefit or for 

alienation, wouldTe'lrhf* Justifying the 

on the son’s share in " **’® ^ interest 

which is not so but w*lfic‘h7f^'^h^’ *'’® uf'" part 

have been borrowed f^ir ^ ’ *’°"’«ver, found to 

immoral, would be nn u°‘ i»egal or 

father which the son irmT®*'"''®^ *•>« 

to pay. UBeaumonl cTan^ r® obligation 

NATH Ramchand»a’,T'''d Raghu- 

chandka n. Ramchandra Narayan. 


deration alone proved-Effe^-RUtof vendTe 
‘ rhiVT°'' V •soN-r »! Ihe alienor. 

of threoL'M ordinary sale if a part 

to oav the rnnivi " "°* ^*5®" 'be failure 

Vofve^the e would not necessarily in- 

selZnfhiV ? ^ ‘he vendee for pos- 

fsale bv a h''?"" u ‘ ‘’®- “PP''®'^ '° ‘b* case of 
Hindu law” "'biob questions of 

^ly out of r y®®-- P®°°^ 0^ 2,375 

sXfent in ®°"=“l®'-a‘',on of Ks. 4.000 is not 

veS to 1 ^ ®^'® "s to entitle the 

araeainst?be''®"‘°" P/J’'® Pfoperty sold 

//) fuTH^rp®- Manohar tail, 

WAm 19TR P w‘'m p Raman Ram Te- 

632-^^11 P I ® 620=175 I.C. 

64^11 R.P. 6=A.I.R, 1938 Pat. 263. 

— Pather—Sale by — l/alidily— 
Proof of consideralion—Duly of alienee—Leaal 
—nT ^ and antecedent debt—Distinction if miy 

caZ. °f coxsideralion in each 

fioT'h.? ” justification for making any distinc- 

wayo '"le bv an lliena.ion by 

^iv , j P^ a Hindu father as for legal ncces- 
an^’ ^®onsideration which is of the^naturrof 
whethl^.b‘ • Tbe question in all “cases is 

ct arac^r il , c°nsideralion is of such a 

necessiit a H 'P/UPPOH the transaction. Legal 

same fnoitnn antecedent debt are entirely on the 

to orovp ”1 that as it is necessary 

case it1s*ne^ t^onsideration in the one 

sfde;af;o„ • P®°'’® 'be bulk of the con- 

Lalt h ^ T., P'^’o ® u”<< Manohar 

Tewapt *'• Raman Ram 

632^11 R P A ® R 620=175 I.C. 

042-11 R.P.6=A.I.R. 1938 Pat. 263. 

——Alienation—Father—Sale of joint family 

property by-Necessity-Proof-Duty of alUnee 

ofdebtT debts-Effect of—Specification 

Where the recitals in a deed of sale of family 

property executed by a Hindu father are of the 

,ha®Ab ‘ '',?®®"P'i°". i' is reasonable t^ reouV;' 

as to thVille"veH ^ "P*"® inq'uries 

col * he alleged debts for discharging which the 

sale took place, and should havi bern careful 

emries tn r? a °"®‘‘ ‘be sale deed or to get 
entries in the documents evidencing the debts 

been satisfied. (B room^ 

LAPPA KotRAYA V. MaL- 

Bom LR 102 Q-a*T®p^in R.B. 216=40 

oom.t..K. 1029=A.I.R. 1938 Bom 500. 

——Al,enation-Father-s alienation and mana- 

to dis- 

Ner^r - Ootecedent debts—Binding nature of — 
NecessUy to prove legal necessity. 

the ? well-established distinction under 

in rr^tttytsr.^ the powers of a manager 

hie crtnc*”* 5^-coparceners who are 
nirrfn ^^spect of the shares of other co- 

w who is a father can charge 

rt^Jf*** family property with the payment of his 

own antecedent debts not tainted with illegality 

or immorality because the sons are under a pious 

discharge their father's debts, and 
mat obligation can be enforced against the family 
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property; but a manager who is not a father has 
no right to mortgage or charge the family pro- 
perty for ihe payment of his own debts* In the 
case of an alienation by a manager who is not a 
father, »t must be shown that the debts on which 
the alienation is founded were incurred for legal 
neces'iity. iBeaumont, C.J^ <ind Lokur,J.) Shi- 
DAYA^/ Basaprabhappa. I L.R. (1939) Bo™- 
413=183 1.0 568=12 R B 110=41 Bom.L.R. 
441=A.I.R. 1939 Bom. 301. 

_-Alienation—Guardian—Alienation by. 5*^^ 

Hindu Uaw—Guardianship. 

_ Alienation—Illegal transfer by adult mem¬ 
bers—Collusion with minors—Scrutiny~Neces- 

^ Per Stone, C. /.—A case which bears all the 
signs of collusion between the adult members of 
the f imily who are accused of being parties to 
the illegal transfer of family property and the 
minor members who appear as innocent plaintiffs 
not in pari delicto either with the vendor or the 
purchaser and attack the transfer, calls for care¬ 
ful scrutiny. {Stone, C,J., Bose and Digby, JJ.) 
Asaram v. Luoheshwar. I L R. (1939) Nag. 1 
=177 I C. 6=11 R N. 109=A.I.R. 1938 Nag. 335 
(F.B ). 

_ Alienation—Joint family — Alienation by 

member—Right of alienee—Suii for partial parti- 

lion. , f • 

A purchaser of a small portion of the joint 

family property from one of the co-owners can 

sue for partition only of the land purchased by 

him, and the Court can decree his suit if the 
parties would not be in any way prejudiced or 
inconvenienced thereby, {^yed Nazim Alt, /.) 
Tarini ^haran Chakerbutty V. Debendra Lal 
Day. 68CLJ. 114. 

- Alienation—Joint family—Benefit of the 

estate — Test — Consideratio^ts. 

It is impossible to give a precise definition of 
the expression ‘’benefit of the estate’* applicable 
to all cases. Whether or not a particular transac¬ 
tion is beneficial will depend on the particular 
circumstances of each case. Xhe purpose of a 
loan m ly be necessary; yet the debt may not be 
necessary if the property was yielding decent 
income; the alienation would be much less neces¬ 
sary if the amount is so small that it could have 
been raised on personal security. Hence where 
family property which yields sufficient income is 
alienated for paying off arrears of land revenue, 
the alienation cannot be said to be for the benefit 
of the family. (Stone, C. /. and Niyogi. /.) 
GaNPATRAO ISHWAR SiNGH 181 I.C 559—11 
R.N 473=A I.R. 1938 Nag 482. 

- Alienation—Joint family—Benefit to estate 

—Mortgage by manager of joint family to pay off 
pre-emption decree—yalidity. , , 

Apart from the question of legal necessity, it is 
open to the manager of a joint family to Diort- 
Sage ancestral property in order to benefii the 
family and the family estate. Accordingly a 
mortgage executed by the manager along with 
practically all the adult members of the family in 
order to raise money to pay off a pre-emption 
decree is binding upon the family,’ if the acquisi¬ 
tion of fresh property is beneficial to the estate 
and IS in the best interests of the family. (Collts^^ 
ter and Bajpai, JJ.) Sohan Lal v. Zorawar 


HINDU LAW—Alienation. 

Singh. 168 I.C. 33=1937 A.W.R. 1=1937 A.L, 

J. 73=9 R.A. 606=1937 A.L.R. 286=A I.R. 
1937 All 219. 

- Alienation—Joint family—Binding nature 

—Difference between mortgage and sate. 

A mortgage and a sale transaction stand on a 
different footing. A sale is either wholly good 
or bad; a mortgage can be good in part, or cap¬ 
able of being supported as to part, and if it should 
appear that part of the consideration is for neces¬ 
sity that part would be binding. (Stone, C J. and 
Niyogi. J.) Ganpat Rao z;. Ishwar Singh I.L. 
R. (1940) Nag. 20=180 I.C. 827=11 R.N. 399 
=A.I,R. 1938 Nag. 476. 

" ‘Alienation—Joint family — Coparceners — 
Mortgage deed by two brothers—Deed signed by 
only one—If valid as to executant’s share. 

A mortgage deed purporting to be by two 
brothers of a joint family, but signed by one of 
them only, is binding on the executant at least to 
the extent of his share irrespective of the fact 
whether the executant as a manager intends to 
bind his other brother by it. It is not so if it is 
proved that it is agreed that the liability of the 
executant is conditional upon other signing it. 
(Stone, C. /.) Ganpat Raoji v. Abdulji 
Chandji. I.L.R. (1938) Nag. 160=169 I.C. 23= 

9 R.N. 311=A.I R. 1937 Nag. 54. 

- Alienation—Joint family — Coparcener — 

Mortgage by—Deed reciting mortgagor to be 
separate—Mortgagor really joint — Subsequent 
partition in family—Right of mortgagee to pro¬ 
ceed against property allotted to mortgagor on 
such partition—Right as against subsequent trans¬ 
ferees for value—Failure of latter to prove want 
of notice — Effect—T. P. Act, S. 43. 

A mortgage by a Hindu coparcener of his 
undivided share is not void ab initio, but is only 
voidable at the option of the other members of 
the joint family or any one of them. Where a 
Hindu coparcener executes a mortgage of cer¬ 
tain property reciting in the mortgage deed that 
he is separate from the other members of the 
family, and subsequently on a partition the mort¬ 
gagor gets properties allotted to him, the mort¬ 
gage lien is transferred to the property which 
he gets on such partition. The mortgagee is 
entitled to enforce his security against such 
property even against subsequent t^an^fe^ees 
of such property for valuable consideration in 
the absence of proof that transferees were trans¬ 
ferees without notice. S. 4Jof the Transfer of 
Property Act applies to the case. (Courtney- 
Terrell, C J and James, /.) Kharag Narayan 
V jANKi Rai. 16 Pat. 230=169 I C. 906=3 B R. 
684=10 R.P. 94=18 Pat.L.T. 569=A.I.R. 1937 
Pat. 546. 

- Alienation — Joint family — Coparcener — 

Mortgage by—Suit against his widoiv — Maintain¬ 
ability. 

Where a mortgagee from a member of a joint 
Hindu f.imily sues the widow of that member 
alone after his death on the basis that her hus¬ 
band had died divided, when it is found by the 
Court that the family is not dtvided but continu¬ 
ed joint, the suit has to be dismissed on the 
ground that it is brought against one who had no 
interest in the property in question The other 
members had acquired by survivorship the inte¬ 
rest of the deceased member and so the widow 
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could not represent the estate. {Bennet and 
Vernia, JJ.) Ban«idhar Upadhya v Mst 
Gujrati. 1939 A.W.R. (H.C.) 615=AI.R. 1939 
All. 688. 


- Alienation—Joint family — Coparcener — 

Powers of—Father temporarily absent abroad — 
Sale by son—Absence of necessity — Validity — 
Subsequent return of father—Change of patta of 
lands in alienee's name at father's instance — 
Effect of—if acquiescence or ratification—If 
estops father from challenging alienation—Evid¬ 
ence Act,S. US— Transfer of Property Regula¬ 
tion, S. 54 

Property belonging to a Joint family is ordin¬ 
arily managed by the father or other senior 
member for the time being for the family. The 
father is. in all cases naturally, and in the case of 
minor sons, necessarily, the manager of the joint 
family property. A younger member of a jomt 
family such as a son, is authorised to deal with 
the family property only in exceptional or extra¬ 
ordinary circumstances, such as, reason of dis¬ 
tress, calamity affecting the whole family, the 
support of the family, or the absence of the 
father in a remote country. But the temporary 
absence of the father from the locality fora 
short time is not sufficient to clothe the son with 
the powers of a manager to deal with the family 
property, when there is nothing to show that he 
is in any remote country, or that his whereabouts 
are not known or that his return within a reason- | 
able time is out of question or not . nticipated. ' 
And when there is no evidence of any pressure 
on the estate or urgent necessity an alienation of 
family property by way of sale by a son cannot 
be binding and valid as against the share of the 1 
father or any member other than the alienor. 
The fact that the father after his return home 
gets th*” patta of the properties transferred in 
the name of the alienee cannot give the alienee 
any title, because title to land cannot be transfer¬ 
red by mere admission in view of the Transfer of 
Property Regulation which requires a registered 
document for that purpose. Nor can the act of 
the father in transferring the patta be taken as an 
acquiescence in or ratification of the alienations 
so as to estop him from challenging the aliena- ' 
tion. The change of patta cannot be regarded as 
a representation by the father which affects the 
alienee in any way, and on which the appellant can I 
be said to have acted. {Abdul Ghani and Singara- ! 
velu Mudaliar, JJ) Sipdappa v. Lincappa. 16' 
Mys.L.J. 32=42 Mys.H C.R. 669. ' 


— Alienation—Joint family — Co parcener— 

Power to alienate with manager's oral consent. 

A transfer of immovable property cannot b< 
made by a junior member of a joint Hindu f ^md; 
even it the father who is the managing membe 
has given an oral consent. (Bennet. J ) GHASf 

Parsad. 166 I.C 37=9 R.A. 47- 

A ALR. 123=1936 AW 

R. 1264=A.I.R. 1937 All. 99 


——family — Coparcener 
Purchaser of port of family property from o\ 

^^»tber getfiug posscssiun-Remedy of other c 

one of the latter 

o/—/eiff/i/ to suetosetasii 
oltrncition possession. 

a nirf is that if the purchaser < 

a part of the joint property belonging to a Hind 


joint family has obtained possession, the non- 
alienating coparceners would be entitled to joint 

possession of the property with him, and if they 
sue for it, a decree for joint possession can be 
made. They may also sue in such a case for 
recovery of possession of the whole property sold 
to the purchaser; but the Court is not bound to 
make a decree in ejectment and generally declares 
that the purchaser is entitled to hold the property 
until partition as a tenant-in-common with the 
other coparceners. If the non-alienating copar¬ 
ceners do not wish to be in joint possession of 
the property, their remedy lies in a suit for parti¬ 
tion. A transferee from one of these copar¬ 
ceners is not, therefore, entitled, by himself, to 
challenge the alienation and to sue to recover 
possession of the property. But if he represents 
the non-alienating members different considera¬ 
tions would arise. He can challenge the aliena¬ 
tion on the ground that the property ahenated 
forms part of the joint family property and that 
the alienor had no authority to alienate the same 
so as to bind the family. But this conieniion can 
be given effect to only if a general account is 
taken and the sale is not void in tolo. Whether 
the sale should be set aside in its entirety or 
partially .set aside can only be determined if a 
general account is taken, that is to say. m a suit 
for partition. (Rangnekar, CJ. and TyabJi,J.) 
AchutSitaram Shivaji Rao. 170 IC 172= 
lOR. B 64=39 Bom. L. R. 224=A. I. R 1937 
Bom. 244. 

—I— Alienation—Joint /ami7y — Coparcener — 
Suit by others to declare it void to extent of their 
shares—Share of alienee — Determination — Mate’ 
rial date—Date of alienation or date of suit. 

Where an alienation of joint family property 
has been made by a coparcener, and other co¬ 
parceners bring a suit for a declaration that the 
alienation is void to the extent of their shares, 
the share to which the alienee would be entitled 
is to be determined with reference to the date of 
alienation and not to the date of the institution 
of the suit. (Pandrang Row. J ) Viswesra Rao 
v. Varahanarasimham. 172 I.C 666=10 RM 
478=1937 M.W.N. 296=A.I.R. 1937 Mad. 631. 

- Alienation—Joint family—Duty of lender— 

Proof of necessity—Coparceners not contesting 
suit—If entitles lender to decree. 

Where a manager of a joint Hindu family 
borrows money for legal necessity and the lender 
wants to make the whole property liable for the 
debt inclu.sive of the shares of the other mem¬ 
bers, he has to prove before he can get a decree, 
the existence of the necessity and that he made 
enquiries. Though the coparceners may not 
appear and congest the suit, that cannot entitle 
the lender to a decree without the proof of the 
facts mentioned above. The Court has to be 
satisfied about these before a decree is passed. 
{Misra.J.) Ram Krishna Das r. Nimai Bhar. 
179IC. 892=11 R A. 394=1938 A L J. 1049= 
1938 A.W.R. (H-C.) 760=A.I.R. 1939 All. 72. 

"^Alienation — Joint family — Manager — 
Assignment of decree by one of two kartas— 
Validity—If can be questioned by stranger to 
family. 

An assignment of a decree by one of the two 
kartas of a joint family cannot be challenged by a 
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person who is not a member of the joint ftmily. 

The assignment is not void ab initio, but is only 
voidable at the option of the other coparcener s. 
(Fosl Ali and Meredith, JJ.) Ram Kumar Ram 
Saraff V. Mohan Lal Maharaj. 6 BR 256= 

185 I C 788=12 R P. 421=21 Pat.L.T. 363=A. 
I.R. 1940 Pat. 270. 

- Alienation /oin//ami7y— Manarfer — 'Bene¬ 
fit of estate’—Acquisition of new property. 

It may now be taken to be the settled law that 
there is nothing in the Hindu Law to prevent the 
head and manager ot a joint family from doing 
anything in the interest of the family which any 
other prudent manager may do. The test should 
always be whether the transaction entered into by 
the head or manager was advantageous and for 
the benefit of the estate. Tliere is no hard and 
fast rule as to what constitutes “the benefit to 
the estate” and it must vary according to circum- 
stan es of each case. There can be circumstances 
in which the acquisition of new property, by pre¬ 
emption or otherwise can be held to be justified 
by legal necessity. Also, in certain circum¬ 
stances. it may be held that such acquisition was 
a beneficial and prudent act such as would justify 
a mortgage of joint Hindu family property by a 
manager. But the fact showing that the transac¬ 
tion was beneficial and prudent must be proved, 
the acquisition of new property, with money 
raised upon a mortgage reed not necessarily be of 
benefit to the estate. {Thomas and Zia-ul-Hasan, 
JJ.) Brit Mohan Lal v Sarabjit Singh. 13 
Luck. 597=171 I.C. 286=1937 O.L.R. 537=10 
R O 103=1937 O W N. 978=A.I.R. 1937 Oudh 

513. 

_ Alienation—Joint family — Manager — Bene¬ 
fit of the family—Purchase of lands. 

From no point of view can it be said to be 
beneficial to a joint Hindu family for the mana¬ 
ger to purchase property for which the family is 
unibletopay and when the family is unable to 
pay, it i.s certainly not for the benefit of the 
family that a liability should be cast upon the 
joint family ancestral property. {Bennet and 
Verma. JJ.) Surajpal Singh v . Panchati 
Akhara Udasi Nirwani. 183 I.C 270 — 12 R A. 
110=1939 ALJ. 604=1939 A.W.R, (H.C.) 350 
=A I.R. 1939 All. 486. _ 

- Alienation—Joint family—Manager^Bene- 

fit of the family—Saving of a sister’s sons pro¬ 
perty. . . , 

The saving of the property of a sister s son is 
not a purpose which could be legal necessity for 
a joint Hindu family to justify a borrowing, by 
the manager; for the sister’s son belongs to 
another family and his propt-rty is unconnected 
with that of the joint family (Bennel and 
Verma, JJ.) Surajpal Singh v . Panchaiti 
Akhara LJdasi Nirwani. 183 I.C. 270=12 R A. 
110=1939 A.L.J. 604=1939 A.W.R. (H.C.) 350 
=A.I.R. 1939 All. 486. 

-Alienation—Joint family—Manager—Bind- 


HINDU LAW—Alienation. 

benefit of the family; the sale must either be up¬ 
held or set aside and cannot be held good in part 
and bad in part. But this principle docs not apply 
to the case of a mortgage, A mortgage may be 
good to the extent of the mortgage-money ap¬ 
plied for the benefit of the family estate J-nd bad 
beyond that amount. {Beaumont, C.J. and Lokur, 
J) Shidaya V. Basapradhappa. ILR. (1939) 
Bom. 413=183 I C 568=12 R.B. 110=41 Bom. 
L.R. 441=A I R. 1939 Bom. 301. 

- Alienation—Joint family—Manager—Justi- 


ing character—Pa^l of consideration not applied 
for benefit of family— Effect—Sale and mortgage 

—Distinction. a a 

In the case of a sale of family property effected 

by the manager of a Hindu joint family* if it 

were shown that the sale was necessary, the sMe 

cannot be impugned by showing that part of the 

consideration money had not been applied for the 


fication. , . . , 

The possibility of the manager s interest m the 
joint Hindu family property being brought to 
sale would not justi fy a manager to mortgage the 
whole of the joint family property for a liability 
which was a personal one of his own. {Bcnnet 
and Verma, JJ ) Surajpal Singh v . Panchaiti 
Akhara Udasi Nirwani. 183 I C 270=12 R A. 
110=1939 A.LJ. 604=1939 A.W.R. (H.C.) 
350=A I.R. 1939 All. 486. 

_ Alienation—Joint family—Manager—Mort- 

qage by—Binding nature—Purchase of lands for 
family—If justifying necessity for alienation— 

Consent of coparceners—Effect of. 

A manager of a joint Hindu family is not jus¬ 
tified in purchasing property by executing a 
mortgage of family properties and raising a loan 
therefor, merely because the purchase is a pru¬ 
dent one. But when the purchase is clqarly bene¬ 
ficial to the estate and has been approved by the 
other coparcener or coparceners, it must be held 
sufficient to establish that it is for the benefit of 
the estate so as to bind the coparceners as well 
as their sons* (BeGUffiout, CJ^ ond l okur^ /♦) 
Shidayaz;. Basaprabhappa. I.LR. (1939) Bom. 
413=183 I.C. 568=12 R B. 110=41 Bom.L.R. 
441=A.I.R. 1939 Bom. 301. 

- Alienation—Joint family—Manager — Mort¬ 
gage by—Enforceability against other coparceners 
or their shares in the family property—Burden of 
proof. 

If a party takes an alienation by way of mort¬ 
gage from a person who has only limited powers 
over the property concerned, such as manager of 
a joint Hindu family, and wishes to enforce his 
alienation (mortgage) not only against the alienor 
himself, but also against other persons (copar¬ 
ceners) inierested in the property or their inter¬ 
ests in the property, it is for him to make out the 
circumstances which entitled the alienor to make 
the alienation to that extent against others than 
himself. {Reilly, C.J. and Chari, J) Sambaya 
Settyv Rudrappa. 14 Mys.L J. 491=42 Mys. 
HCR. 163. 

__ Alienation—Joint family—Manager — Mort¬ 
gage by, to pay off pre-emption decree—Minor 
members reiainimj property so acquired — 
Whether entitled to repudiate. 

In a suit on a mortgage executed by the mana¬ 
ger of a joint family in order to pay off a pre¬ 
emption decree, the minor members ^^ho are 
impleaded as defendants should not be permitted 
lo retain the property acquired through pre-emp¬ 
tion and at the same time to repudiate the trans¬ 
action whereby they came into possession there¬ 
of. {Collister and Baipai, JJ ) Bohan Lal v. 
ZoRAWAR Singh. 168 I.C. 33=1937 A W R. 1— 
9RA 606=1937 A L.R. 286=1937 A.LJ. 73— 
A.I.R. 1937 All. 219. 
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-Alienation — Joint family — Manager— 

Mortgage by—Portion of debt not for necessity 
—Payment by mortgagor-Mortgagee’s power of 
appropriation. 5“^^ Contract Act, S. 60. 58 All 
791=1936 A.L.J. 1224=A.I.R. 1937 All 1 

(F.B.). 

"■ Alienation—Joint family — Manager — Mori- 
gage for acquiring new lands—Binding nature 

o/. 

A kat la of a joint family is entitled to hypo¬ 
thecate ancestral lands for the purpose of acquir¬ 
ing other lands, and the transaction is binding on 
the other members provided it is for the benefit 
of the family. The test in each case is whether 
the transaction is such as a prudent owner in the 
ordinary course of management would enter into 
in order to benefit the estate. {Agarwala and 
Rowland, JJ.) Baijnath Takur ?/. Sarwan 6 
BR. 369=186 I.C 438=12 R.P. 501=A I R 
1940 Pat. 423. 

Alienation—Joint family — Manager — Mort¬ 
gage of family property for acquiring nezv pro¬ 
perties — Validity and binding character of — 
Transaction approved by all adult members as 
being beneficial to family - Creditor advancing 
Joan honestly and bona fide— Effect. 

i'he karta of a Hindu joint family is merely a 
manager and not an absolute owner, and the 
Hindu Law has, like other systems of law placed 
certain restrictions and limitations upon his 
power to alien ite family property. But the law¬ 
givers could not have intended to impose any 
such restrictions on his power as would virtually 
disqualify him from doing anything to improve 
the condition of the family. He has authority to 
alienate ‘ for the sake of the family/’ or “for 
purposes of the family,” in other words for pur¬ 
pose of “benefit to the family.” The only rea<;on- 
able limitation which can, therefore, be imposed 
on the karta is that he must act with prudence, 
and prudence implies caution as well as foresight 
and excludes hasty, reckless and arbitrary con¬ 
duct. The manager would thus not be entitled 
to enter into any transaction which may be specu¬ 
lative or fraught with risks or which may involve 
a possibility of loss to the family, and the Courts 
will not encourage him either to part with the 
joint family or to encumber it merely in order to 
increase the immediate income of the family by 
purchasing new properties, bfcause a prudent 
person would not sacrifice a certain and stable in¬ 
come in favour of the prospect of a better 
income. But there are cases in which in certain 
peculiar and exceptional circumstances the alie¬ 
nation of a part of the joint family property by a 
karta for the acquisition of a new property 
would be upheld. Where the adult members of 
the family approve of the new purchase, regard¬ 
ing it as highly beneficial to the family, with the 
knowledge available to them and possessing all 
the necessary information about the means and 
requirements of the family, and the creditor tak 
mg a mortgage advances the loan honestly and 
after being satisfied that the karta is acting for the 
benefit of the estate, a mortgage by the karta for 
the purpose of purchasing new pr operties for the 
family must be upheld. iCourtney-Terrel. CJ. 

gAijNATH Prasad v . Binda 
Prasad Singh. I 7 Pat 549=180 IC 147 = 11 
RP- J63=19 Pat L.T. 919=5 BR 368=1938 
P.W.N. 853=A I.R. 1939 Pat. 97. 
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Alienation — Joint family — Manager- 
Mortgage to finance new venture—If binding on 
tamily. Hindu Law—^Joint family—Busi¬ 
ness. 17 Pat. 386. 


Ahenatwn ■— Joint family — Manager— 

Necessity-Benefit to estate-Threatened sale of 

share of one coparcener in execution-^Alienation 
Money to prevent sale—Validity 
fhedangerof the share of one of the copar- 
ceners of a joint Hindu family being attached 
and sold in execution to a stranger is not such as 
to give rise to a legal necessity so as to justify 
fhe nianager m alienating joint family property 
m order to prevent such a sale. Nor can the 
iceeping of a stranger out of the joint family pro- 
perty be regarded as conducive to the benefit of 
the family estate which would entitle the mana¬ 
ger to alienate joint family property so as to bind 
the interests of both the adult and the minor 
coparceners. {Wadia and Sen, JJ.) Sabhachand 
V. Sambhoo. 169 I.C. 153=9 RB 428=39 
Bom.LR. 118=A I.R. 1937 Bom. 182. 

^liencUion — Joint family — Manager — 
ISecessity^Facis to be shown by lender—Neces- 
sity purpose and necessity for loan. 

For an alienation by manager to be valid, what 
has to be shown is that the loan is for legal 
necessity, not that the money is wanted, or is 
stated to be wanted, and enquiries confirm that 
want for a necessary purpose. The difference is 
irnportant. Where the manager has, to the know¬ 
ledge of the lender, large available resources, 
and actual cash at hand, he c mnot bind the estate 
If he borroNvs ostensibly to pay land revenue. 
i he purpose is ne' cssity, but there is no necessity 
for the loan, where there are apparently large 
resources, a l.irge income and an unencum¬ 
bered estate. The lender must show not 
merely a necessary purpose but a necessity 
tor the loan. If, after reasonable enquiries, 
he. as a reasonable man. is satisfied of that 
necessity, that is sufficient: he is not concer¬ 
ned with a misapplication of the money lent, but 
It . ust be the necessity for the loan that he must 
satisfy himself about. {Stone, C.J and NiyogL 
J) (jANpat Raov. IsHWAR Singh. I.L R 0940) 

399=A.I.R. 

Alienation — Joint family — Manager- 
Necessity or benefit—Mortgage by manager — 
Money borrowed and spent to assist in prosecu¬ 
tion of murderer of member offamiiv^If bind 

tng on the family. 

Altnough it has never been doubted that money 
spent m defending a member of a Hindu joint 
family m a criminal charge is a legal necessity, 
taking the words “legal necessity” and “famdy 
benefit in their ordinary sense, money borrowed 
and spent in order to assist in the prosecution of 
a person accused of the murder of a member of 
the farnily cannot be held to be a debt binding 
upon the family so as to justify an alienation 
by way of mortgage of family property by the 
m nager. {King, J.) Maruthappan Servai v. 
NiRMKur.ATHAN Servai. I.L K (1937) Mad 
943=169 I C. 292=9 RM. 735=45 L.W. 217= 
1937 M W N. 87=A I.R. 1937 Mad. 434 = (1937) 

1 M.L.J. 331. ' 

Alienation—Joint family — Manager — Neces¬ 
sity and benefit — Proof—Recitals in mortgage 
deed—Value of. 
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A recital in a mortgage deed is not necessarily 
any evidence oC the truth of the statements con¬ 
tained therein nor is a person debarred from prov¬ 
ing other facts not recited in the document which 
would go either to validate or invalidate a docu¬ 
ment executed by the manager of a joint family 
when the question arises as to ho^v far the family 
property is bound thereunder. {Collister and 
Baipai,JJ.) Sohax Lal v. Zorawar StNCH. 168 
I C 33=1937 A.W.R. 1=1937 A L J. 73=9 R.A. 
606=1937 A L.R. 286=A.I.R. 1937 All. 219. 

- Alienation — Joint family — Manager — No 

benefit to estate—Admission of debt between 
members inter se— No communication to alienee — 
If amounts to ratification. 

A manager of a joint Hindu family raised a 
loan by way of mortgage which was not for the 
benefit of the family. In a subsequent agreement 
among the brothers this debt was admitted by 
them but the agreement was not communicated 
to the mortgagee. 

Held, that the agreement did not amount to 
ratification of the mortgage debt by the other 
brothers. There could be no ratification of a con¬ 
tract unless it is communicated to the other side 
or that subsequent actions show an approbation 
of the contract {Stone, C.J. 

Ganpatraov. Ishwar Singh 181 I.C. 559—11 
R.N.473=:A.I.R. 1938 Nag. 482. 

- Alienations — Joint family — Manager — 

Pozuers of—Alienation to pay family debts—Bind‘ 

ing nature of. . t- .. j u 

A joint family property may be alienated by the 

manager of the joint family to pay-off joint 

family debtSi and such alienation is binding upon 

the coparceners irrespective of the fact that the 

manager has described himself in the transaction 

as manager or not. It is equally beyond doubt 

that an auction-sale held in execution of a decree 

passed against him might have the same result. 

(Rubchand Bilaram and Mehta. A.J.Cs.) Bhac- 

WANDAS v. Radhakishin. 30 S.L R. 42—164 I. 

C 69=9R. S.37=A.I.R. 1936 Sind 87. 

- Alienations — Joint family — Manager — 

Powers of—Alienation without describing himself 

as guardian — Validity. . 

The manager of the Hindu family is the mana*^ 
iger of the whole family property whether his co¬ 
parceners are minors or majors. He is compe¬ 
tent to alienate the joint property for necessary 
purposes and the mere fact that he did not 
describe himself as guardian of the minors will 
not render the mortgage a void transaction. 
{Coldstream and Bhide, 7/.) ^ a t' 

Mult.an Singh. 167 I C. 916 — 9R.L. 571 — A.I. 
R. 1936 Lah. 996. . , ^ 

_ Alienation—Joint family—Manager—Rati¬ 
fication after majority—Requirements. 

No man, contract apart, is bound finally to a 
choice whether to affirm or disaffirm or an ex¬ 
pression of opinion as to the binding nature of a 
contract unless (D he has thereby tn some way 
brought his decision to the knowledge of the 
other side, or (2) his subsequent actions shown an 
approbation of the contract the binding nature of 
which upon him is in question. Hence for ratifi¬ 
cation or affirmation by adults of an alienation 
made during their minority by a managing mem¬ 
ber of a joint Hindu family there must be com¬ 
munication to the alienee by the ratifiers before 
the act becomes irrevocable. {Stone, C.J. and 

Q. D. 11—31 
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Niyogi,J.) Ganpat Rao v. Ishwar Singh. I. 
L.R. (1940) Nag. 20=180 I.C. 827=11 R.N.399 
=A.I.R. 1938 Nag 476. 

- A liena t ion—Joint fa m ily — Manager —5* 0 le 

by—Legal necessity—Sale by one of the sons to 
discharge debts due by father not tainted zvith 
immorality—If justified—Other sons—If bound. 

The karta of a joint Hindu family is entitled to 
sell family property for a debt really due by the 
family, and even a debt barred by limitation may 
validly form part of the consideration for the 
sale of family property. Hindu Law does not 
recognise technical pleas as that of limitation, and 
in any case does not insist on evasion of payment 
of just debts. The payment of the debts contract¬ 
ed by a father not tainted with immorality or 
illegality which could not be paid without the 
sale of family property constitutes legal necessity 
which would justify a sale of family property by 
his son. Such a sale would bind not only his 
share but also his brothers’ shares, they too being 
bound equally with their brother to pay their 
father’s debts. The fact that the debt is barred by 

limitation or that the creditor could not have ob¬ 
tained a decree against the sons owing to insuffi¬ 
ciency of stamp in the instrument evidencing the 
debt would not invalidate the alienation,so long as 
the debt is really due from the family. {Niamat- 
ullah and Verma, JJ.) Ram Singh v. Sri Charan. 
1938 A.L J. 12=1938 A.W.R. 31 (H.C.)=174 I. 
C. 311=1938 A.L.R. 267=10 R.A. 558=A.I.R. 
1938 All. 147. , . , 

- Alienation — Joint family — Manager or 

father — Validity. 

While a Hindu is bound by any transfer of his 
interest in the joint family property made by his 
father to satisfy his antecedent debt, that is, a 
debt which was already in existence on the date 
of the transfer, he will not be bound by any trans¬ 
fer affecting his interest if it is made by a manager 
who is not his father unless it was made to satis¬ 
fy a debt which was borrowed for legal necessity. 
{Niyogi, J.) (Thunnilal Dhurajmal v. Chakki- 
LAi..‘ 172 I.C. 493=10 R.N. 217=A.I.R. 1937 
Nag 327 

I_ '^Alienation — Joint family — Necessity — 

I Marriage expenses of male coparcener—Daya- 

I bhaga school. , , tt- j t .bl¬ 

under the Dayabhaga school of Hindu Law, the 

marriage expenses of a male coparcener are to be 

met out of the entire joint estate. A sale of the 

joint estate for the purpose of raising money for 

meeting such expenses is, therefore, valid, 

71 Mon Mohan Bhattacharjee v. Bidhu 

Bhusan Dutt. 12 R.C. 334=185 I.C. 6=69 C.L. 

J 188=43 C.W.N. 295=A I R. 1939 Cal. 460. 

_ Alienation —Joint family— Necessity — 

Mortgage held to be not binding on joint family— 
Vali^ty of its terms—How determined. 

When once a mortgage is held not to be binding 
on the joint family, the principle governing the 
joint family would not apply to the mortgage. 
The validity of the terms of the mortgage will 
have to be determined under the provisions of the 
(Contract Act and not under the provisions of the 
Hindu law relating to a joint Hindu family. A 
valid contract is binding on the parties, ^d unless 
the mortgagor or his representatives show fh^ 
the contract was not valid, they would be bound 
by the terms of the contract. {Harries and Canga 
Nath, JJ.) Banarsi Das v. Collector ok Shah- 
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KANPUR. 165 I.c. 498=9 R.A. 287=1936 ALT 

— -AlUiiation — Joint javiily — Necessity — 
Proof — Recitals—Value of. 

Recitals in mortgages or deeds of sale of the 
existence of necessity are admissible in evidence, 
but they are not evidence by themselves of the 
tact. {Thomas and Zta-ul‘Hasan, JJ.) Bed Nath 
i'- Rajeshwari Devi. 13 Luck. 357=168 IC 
725=9 R.O 498=1937 O.L.R. 314=1937 O W’ 
N. 825=A.I.R. 1937 Oudh 406. 


4 % 

HINDU LAW—Alienation. 

ed that there was no gap between the death of 

title ^h?fTf"f another, in order to en- 

title him to challenge the alienation. (Bemiet 

AkhapWt' ^ Surajpal Singh z/. Panchaiti 
akhara Udasi Nirwani. 183 IC 270—12 R 

35oLAl.R'®i9l9^Ji,®°4|:>®^® A.W.R. (H.C.) 


- Alienation—Joint family—Necessity Re¬ 
tention of money with vendee and drawina from 
time to time. 

Where an alienor needs money for maintenance 
and leaves part of the consideration with the 
alienee and takes money out of it as it is needed, 
it cannot be said that the alienation is not justified 
by legal necessity. Similarly money might be 
needed for the marriage or education of children 
which might take place after alienation. (Thomas, 
C.y. and Ganga Nath, J.) Ramadhin Singh v 
Gajraj Singh. 1939 A.L J. 358=183 I.C. 789= 

A.WR. (H.C.) 342=A.I.R. 


77. - ^itetiafion—Joint family—Setting aside— 

Minor not alive on the date of mortgage—Compe¬ 
tency to challenge—Limits of the rule as to. 

Uranting that a minor born after the execution 
pi the mortgage where there was no minor exist¬ 
ing at the time of execution cannot raise the 
question of want of legal necessity, it cannot be 
that the rule will apply in a case where the 
Court has held that the mortgage transaction can 
be vahdly challenged in regard to certain items. 
(Bcnnet and Verma, JJ.) Surajpal Singh v . 
Panchaiti Akhara Udasi Nirwani. 183 I.C. 

604=1939 A.W. 

R. (H.C.) 350=A.I.R. 1939 All. 486. 


—— —Alietiationr—joint family—Setting aside— 

Burden of proof—Minors not bom at the time of 
mortgage. ’ 

Where certain minor members of a joint Hindu 
lamily, who were not born at the time of the mort¬ 
gage of family property by the adult members, 
challenge it and prove that there was at the time 
ot the transaction another brother of theirs who 
has since died, the minors have discharged the 
burden of proof which originally lay on them and 
thereafter the burden lay on the mortgagee to 
prove that that brother though born prior to the 
execution of the mortgage also died prior thereto, 
It he desired to deprive the minors of their right 
to challenge the mortgage. (Benhct and Verma, 
TT ^ Surajpal Singh v . Panchaiti Akhara 

270=12 R.A. 110= 

A.fR*a =“= 


- - -AheiiaUon—Joint family—Selling aside— 

vanre tune—Value of recilals in conve- 

dttlO'Is-Perntissi- 

n'adc I)}' a step-mother 
of 'S ‘I'lestioned on the ground 

which have been obUterrtedTy time^" (LetfcA^C 

1938 M WN T R.M. 664= 

M.L.J ^^26=48 L.W. 800=(1938) 1 

Minor nor^lilTT/VIe aside— 

Where at Ibl J ^ mortgage. 

property by the fat'h^ h ^ mortgage of family 
sequently died and ^ 

ce';<;itv ^ . 8*^oii*id of want of legal ne¬ 

cessity. It could not be said that it has to be pro^ 


-- -AHcnaiion—Joint family-^Son—Aliena¬ 
tion of ancestral property by son—Rights of 
widowed mother. 

Per Rupchand Btlaram, A.J.C. —It is competent 
tor a son to sell any ancestral property even if 
the alienation defeats the rights of his widowed 
mother, which arc neither secured by any decree 
nor charpd by agreement on the alienated pro- 
perty If the widow mother is not made party 
to a litigation on such alienation and she has any 
rights, it is open to her to enforce those rights 
by separate proceedings. (Rupchand Bilaram 
and Havelnvala, A.J.Cs.) Dayaram Chainrai 
v. Karumal Kotumal. 172 I.C. 322=10 R.S. 
141=A.I.R. 1937 Sind 263. 


- ;- Alienation—Joint family—Validity—Facts 

% fill 'Pne-Presumpiions 

bSfa proper Tnd 

hiwTf^c l reasonable to satisfv 

the aLnlfr ^ since 

fun InH *1 '■^^sonable to expect such 

rh <1 evidence of the circumstances 

ni In ‘he case of alie- 

arp AP • ^ presumptions 

‘he details which have 
(Thomas. C.J. and 

SmrH /'n Singh z' Gajraj 

T 167=1939 A.L. 

AIl^^Sll^^^^ A.W.R. (H.C.) 342=A.I.R. 1939 


-j-Alicnation—Legal nccesAty—Mortgage by 

alreadvt-’^^^^^f •'* ichcrc family 

fnr ^<*pds — Mortgage —// valid as being 

jor legal necessity. 

Legal necessity justifying an alienation of ances- 
^al property by the karta of a Hindu joint fa- 

miielv def^ confined to transactions of a 

tcred inln^h ^**7 transactions are en- 

tcred into by the manager or by the adult mem- 

ar^surh**^!! the family and the estate, and 

are such as a reasonably prudent man would cn- 
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ter into, they can be said to be supported by legal 
necessity. Where all the adult members of a 
family join in executing a mortgage of family 
property to raise money for the purpose of pur¬ 
chasing fresh property for the family in village, 
where the family already owns property, with a 
view to increasing the holding to make it more 
productive and economic, and it is clear from the 
evidence that the purchase is, from the financial 
point of view, a profitable transaction, it must 
be held that it is for the benefit of the family 
and eminently one which a reasonably prudent 
manager would enter into. In such circumstances 
the manager and the adult members are entitled to 
raise money and to charge the family property 
with the re-payment of that monej'. (^Harries, 
CJ, and Manohar tail, /.) Shit.vl Prasad 
Singh zk Ajab Lall ^Iandar. 18 Pat. 306— 
5 B.R. 930=183 I.C. 323=12 R.P. 127=20 Pat. 
L.T. 663=1939 P.W.N. 222=A.I.R. 1939 Pat. 

370. 

- AUenation^Lxmitcd female owner—-Sale 

l)y—Suit by reversioner — Lhnitaiion—Suit before 
and after alienor^s death — Distinction. 

A reversioner who seeks to challenge an aliena¬ 
tion by a limited female owner has two courses 
open to him. He may bring a suit during the 
lifetime of the limited owner for a declaration 
that the alienation is void as against him. Such 
a suit falls under Art. 125 of the Limitation Act 
and must be brought within 12 years of the date 
of the alienation which is challenged. He 
if he likes, wait till the female owner is dead, 
and then institute a suit for recovery of posses¬ 
sion of the property alienated by avoiding the 
sale. Such a suit would be governed by Art. 141 
of the Limitation Act, and must be brought within 
12 years of the date of the death of the female 
limited owner. (Kltaja Mohammad Noor and 
Varma, //.) Baldeo Das v. Raghunandan 
Das. 168 I.C. 326=3 B.R. 403=9 R.P. 476= 
17 Pat.L.T. 16=A.I.R. 1937 Pat. 105. 

_Alienation—Manager. See H. L. Aliena¬ 
tion—Joint family. , . . 

_ Alienation—Manager—Rate of interest— 

Provision for compound interest—Interest at 8 
per cent, at first and 9 3l4 per cent, vt case of de¬ 
fault after five years—If excessive—Mortgagee— 
If bound to prove justifying necessity. 

A provision in a mortgage deed executed by 
the manager of a joint Hindu family for. com¬ 
pound interest—the rate being 8 per cent, in the 
first instance and 9 3|4 per cent, in the event of 
default after five years—cannot a prion be held 
to be so improvident or excessive as to throw 
upon the mortgage the onus of justifying it even 
in the absence of a plea to that effect. Such a 
rate is by no means uncommon in this country. 
(Voradachariar and Mockett, JJ.) 

PiLLAi V. Gowri Ammal. 170 I C* 

M. 215=1936 M.W.N. 1274=44 L.W. 467= 

A.I.R. 1936 Mad. 871. , ^ „ 

- Alienation—Mortgage by adoptive mother 

—Suit against adoptive son—Plea that part of 
consideration is not for legal necessity — Sustain^ 
ability—Sale and mortgage — Distinction. 

In a suit against an adopted son to enforce a 
mortgage executed by his adoptive mother it is 
always open to the <Iefendant to contend that a 
part of the mortgage debt is not binding upon him 


HINDU LAW—Alienation. 

or upon his share of the mortgaged property on 
the ground that it was not borrowed for legal 
necessity. Although the principles to be applied 
in considering whether an alienation is for legal 
necessity are the same in the case of a mortgage 
and in the case of a sale, it cannot be said that 
the effect of a sale for a larger sum than imme¬ 
diate necessity requires is necessarily the same as 
the effect of a mortgage for a larger sum than 
required. What the Court has to consider in the 
case of a sale is whether the sale should be set 
aside or not. The sale is either valid or invalid. 
In the case of a mortgage the position of course 
is entirelv different. A mortgage may be valid 
for less than the whole amount advanced, or it 
may be valid for the whole amount against one 
defendant, and for one part of the amount only 
against another defendant. In enforcing a mort¬ 
gage the Court takes an account of what is due, 
and on the taking of such account, there is no 
reason why a reversioner, against whom the mort- 
gage is sought to be enforced, should not take the 
point that, as against his interest in the mortgaged 
property, the mortgage, is good only for that 
part of the mortgage debt which was required tor 
legal necessity. {Beaumont, C.J. and Wadta, J.) 
PURUSHOTTAM V. GaNGADHAR. I.L.R. (^39> 

Bom. 560=185 I.C. 569=12 R.B. 256=41 Bom. 
L.R. 931=A.I.R. 1939 Bom. 445. 

.Alienation—Mother—Alienation for benefit 

^ ^ « A AS 


of soul of last oivner—Validity. ^ 

The Hindu Law, no doubt, recognizes the vah- 
dity of an alienation of a small fraction of the 
property by a Hindu female for the continuous 
benefit of the soul of the deceased owner. But 
where the most substantial consideration tor the 
sale-deed was not conducive to the benefit ot tne 
soul of the last owner, namely, the son and the 
amount, in the circumstances, was excessive, 
there was no justifying necessity for the 
tion. {U^ort, J.) 

narain Singh. 161 I.C. 941—8 R.P. 496— 
A.I.R. 1936 Pat. 426. 

_ Alienation — Necessity— Proof—Mortgage 

by manager—Major portion of 

found binding— Presumption as to balance 

the case of an alienation by ^ay of niort- 
ffaee executed by the eldest of four brothers for¬ 
ming a joint Hindu family, and their 
uncle as the testamentary guardian of the other 

three brothers who are 

ing appointed the uncle as their guardian by will 
—the alienation must m law be regarded as one 
entered into by the eldest brother as manager of 
the family, as the maternal uncle, whose appoint¬ 
ment as guardian is invalid, cannot in *aw be re¬ 
garded as guardian of the minors. When t e 
proper application of a substantial portion of the 
consideration of the mortgage to the extent of 
Rs 7 300 out of the amount of Rs. 8.000, sho'vn 
as the amount borrowed under the mortgage ha 
been proved as having gone in discharge of bind 
ing debts of the family, the Court might m th 
absence of circumstanees creating 
sume that the small balance, about which there is 
no proof is also likely to have been required and 
applied for proper purposes. There is no dis¬ 
tinction between a mortgage and a sale in tiie 
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application of this rule of evidence. Further, 
once the necessity of the mortgage is proved, a 
hona i\de lender is not bound to see to the actual 
application of the money lent. {Varadachariar 
and Mockctt, JJ.) Ambalavana Pillai v. Gow- 
RT Ammal. 170 I.C. 749=10 R.M. 215=1936 
M.W.N. 1274=44 L.W. 467=A.LR. 1936 Mad. 
871. 


- Alienation — ^'Necessity'* and '"benefit to 

the estate'"—If identical in nieaniitff. 

The terms “necessity” and “benefit to the es¬ 
tate,” as applied to alienations by the manager 
of a Hindu joint family are two separate tests 
and not merely two different expressions convey¬ 
ing necessarily the same meaning. It is no doubt 
true that when there is a pressure on the estate 
or it is threatened with danger, and the pressure 
or the danger, as the case may be, is removed 
the estate is necessarily benefitted thereby; but it 
does not follow that every case of benefit must 
also be a case of necessity or protection of the 
estate from danger. (Courtney Terrell, C.J. and 
FaA AH, J.) Baijnath Prasad v. Binda Pra¬ 
sad Singh. 17 Pat. 549=180 I.C. 147=11 R.P. 
463=19 P.L.T. 919=5 B.R. 368=1938 P.W.N. 
853=A.I.R. 1939 Pat. 97. 


—I- Alienation — Necessity—Burden of Iroof 

.9m*/ by minor members—Plaint making vague 
allegations of fraud. 

Prima facie it is for the lender citlier to prove 
legal necessity or that he made reasonable enquiry 
as to the necessity and that the facts represented 
to him were such as, if proved, would have justi¬ 
fied the loan, and where there are minors, the 
fact that all the adult members consented to an 
alienation is not, by itself, proof of legal neces¬ 
sity. Where however some minor members of a 
family brought a suit for a declaration that a 
certain mortgage of family property effected by 
adult members was without legal necessity and 
hence void and not binding on them, but the'plaint 
contained only vague and general allegations of 
fraud, collusion and negligence on the part of the 
adult members and their transferee and gave no 
particulars whatsoever. 


Held, that the onus of proving lack of necessi 
was on the minor plaintiffs. (Lort Williams, j 
Pmfulla Chandra Bissesswar Sinha 1 
I.C. 501=11 R.C. 569=A.I.R. 1938 Cal. 778. 

-- ■^Alienation—Setting aside—Alienation 

daughter lyith consent of major son—Right 
so}^ of minor son to impeach. 

Certain property from father came into poss« 
Sion of a daughter. She along with her eldt 
son, who was a major, sold the property. T 
minor son died, leaving behind him his two sc 
and elder brother. The two sons of the min 

arirLdmolh 

“"y occasion when t 
o^onertt could blend t 

father will, maternal grar 

an 1 gran father"’ iohetited from fatf 

ed out when h P''°P"‘-'' qocstion pa; 

HeS The nlaln'nl of their moth 

rience the plaint ffs could not claim interest 
the property jointly ^vith their fkThc^ Th 
could claim only through their uncle, who becai 
the sole owner of their property after the 
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of their father, and as the uncle was estopped, 
because he was a party to the sale, the plaintiff.s, 
his successors, too were estopped. (Bajpai, J.) 
Mt. Majna V. Bhagwati Prasad. 164 I.C, 193 
=9 R.A. 122=1936 A.L.J. 1230=1936 A.W.R. 
691=A.I.R. 1936 All. 557. 


- Alicnation^Setting aside—Right of after- 

born son—Cause of action. 

The cause of action or the right to attack or 
resist an alienation by a Hindu father without 
necessity and without the consent of his sons is a 
cause or right that is in those members of tlie 
family that are alive at the time of the alienation 
and are not consenting. The right to attack be¬ 
gins to exist at the moment of the alienation, and 
at the highest exists in all members of the family 
that exist while such right of action is in tact. If 
that right of action is lost by tliose members of 
the family who have it when it arises, by the ope¬ 
ration of the statute of limitation, it is lost to the 
family as a whole and does not live on in some 
child who becomes a coparcener later on even 
during the lifetime of the coparceners that are in 
existence when the alienation takes place. The 
right of action is lost not only b}* the c.xisting co¬ 
parceners but also by any member of the family 
later born. So also, if it is lost by those in exist¬ 
ence at the time of the alienation by reason of their 
death before there comes into e.xistencc an aftcr- 
born son, the latter also loses it; for he has no 
right of action in himself, no individual and sepa¬ 
rate cause of action springing up at liis birth; 
his right to contest, if any is derived from the 
right that those in existence at the time of the 
alienation had. That right is lost to him when 
it IS lost to them, and it is lost to them when they 
die or when they permit the period of limitation 
to expire. (Madhavan Nair and Stone, JJ.) 
Visweswara Rao V. SuRYA Rao. 59 Mad. 667 

L.W. 349=1936 

M.W.N, 163=A.I.R. 1936 Mad. 440=70 M.L. 
J* 360. 


” •‘Alienation—Sole surviving coparcener— 

I owers of—Adoption of son by widozo of deceas¬ 
ed coparcener—Alienations by sole suri'izdng co- 
parcencr before and after adoption—Validitv— 
Distmctton—Debts incurred before adoption—If 
justify altenation. 

It is well-settled that a sole surviving coparce¬ 
ner under the Hindu law is entitled to dispose of 
the coparce^ry property as if it were his private 
property. He may sell or mortgage the property 
or he may make a gift of it. But the fact that 
the sole surviving coparcener can alienate the 
properties at a time when he is solely entitled can 
hardly justify the conclusion that he can alienate 
them when he has ceased to be solely entitled, in 
satisfaction of his private debts. When a sole 
surviving coparcener contracts debts but does not 
alienate the family property to pay them or create 
any charge on the property in respect of them, the 
question whether the debts are binding on a co¬ 
parcener who subsequently comes into the family 
(he not being a son of the sole sur\'iving copar¬ 
cener), e.g., when the widow of a deceased co¬ 
parcener adopts a son, must depend simply on 
whether they would have bound him if he had 
been a member of the family when thej* were in¬ 
curred. That is to say, w’hen an alienation takes 
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place after the family has once again become a i 
coparcenary in the true sense, legal necessity or , 
family benefit or boua fide inquiry into these 
matters must be proved in the ordinary way, and 
in the absence of such proof the new coparcener’s 
share will not be bound. Any alienation made 
by the sole surviving coparcener after the adop¬ 
tion of a son to her husband by the widow of a 
deceased coparcener will not bind the adopted son 
unless the alienee proves legal necessity or bene¬ 
fit or bona fide inquiry as to such necessity or 
benefit. The fact that the alienation is in respect 
of a debt incurred before the adoption by itself 
cannot validate the alienation. {Broomfield oiid 
Mackliii. JJ.) Shanmukhapp.\ v. Rudrappa. 
183 I.C. 667=12 R.B. 119=41 Bom.L.R. 223= 
A.I.R. 1939 Bom. 266. 

- Alienation — Validity—Right to challenge — 

Alortgage by Hindu father—Second mortgagee 
taking mortgage subject to first—Right to ques¬ 
tion validity of first mortgage. 

A stranger cannot question a transaction which 
is recognised by the principal person ^vhose inter¬ 
ests are affected by it. Where a Hindu father 
executes a mortgage of joint family property, a 
second mortgagee from him who has clear notice 
of the fact that that mortgage, subject to which 
he has taken his own mortgage, was entered into 
for legal necessity, cannot raise the question that 
in fact there was no necessity for the first mort¬ 
gage. {Rangnekar and IVadia. JJ.) Govind 
Gurun.\th V. Deekappa. 40 Bom.L.R. 539= 
177 I.C. 290=11 R.B. 74=A.I.R. 1938 Bom. 

388. ^ T 

■Alienation—Widow. See also H. L. 

Widow—.Alienations. 

.. •Alienation — tl'idozv—Absence of legal ne¬ 

cessity—Effect of. 

An alienation made bi’ a widow of property in¬ 
herited by her. without legal necessity and with¬ 
out the consent of next reversioner, is not binding 
on the reversioners but is nevertheless binding on 
her so as to pass her own life-interest to the alie¬ 
nee. {Ranjitmal and Sukhdeonarain, :J-^ )_Dho- 
KALSiN<*.H V. Kev.\lram. 1939 M. L. R. 139 
(Civ.). 

_—Alienation—Widow—Alienation m excess 

of powers—Right of reversioners to affirm and 
lake benefit of. See H. L. Widow—Alienation. 
1940 M.W.N. 19. 

- Alienation — IVidozo—Authority of — 

nation to discharge debts of fathcr-m-law—Vali- 

is the religious duty of a widow to pay off 
the debts of her deceased husband or her father- 
in-law; and it is within her authority to alienate 
her husband’s estate to pay off the debts due by 
iier deceased father-in-law. (Ismail, J.) 

Adhar Misir zf. Jagnoo Misir. 1937 A.W.R. 
1223=1937 A.L.J. 1311=174 I.C. 82=1938 A. 
L.R. 237=10 R.A. 546=A.I.R. 1938 All. 100. 

- Alienation—IVidow—Charitable or reli¬ 
gious purpose—Dedication of property Powers. 

It would be very difficult to hold that the dedi¬ 
cation of 314 of the estate of the deceased by his 
widow to an idol> could possibly be supported on 
the view that it was a dedication of a reasonable 
portion of the property. (Thomas, C.J. and 
Yorke, J.) Debi Dayal v. Sri Kadha Krishun. 
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14 Luck. 595 = 180 I.C. 888=11 R.O. 264=1939 
O.L.R. 214=1939 O.W.N. 346=A.I.R. 1939 
Oudh 145. 


•Alienation — IVidozc—Consent of reversio¬ 
ners—Consent obtained by false representations — 
Reversioner's right to recover property. 

Where the consent of a reversioner to an alie¬ 
nation by a widow is obtained by false represen¬ 
tations as to the existence of legal necessity made 
bj* her to him, the reversioner is not precluded 
from recovering possession of the alienated pro¬ 
perty from the alienee, who was aware of the 
fact that there was no legal necessitj' and did not 
pay any consideration to the widow for the sale. 
(Nasim AH and Henderson, JJ.) Harendra 
Nath Mukherji v. Hari Pada Mukherji. 
I.L.R. (1938) 2 Cal. 492=182 I.C. 852=12 R. 
C. 106=A.I.R. 1939 Cal. 387. 

‘Alienation — ll^idozu—Consent of reversio¬ 


ner — Effect. 

When a document of transfer supported by 
consideration is executed by a Hindu widow and 
the document is consented to by the next rever¬ 
sioner, that consent in itself affords prima facie 
evidence of legal necessity and it is not necessary 
for the transferee to adduce evidence of legal 
necessity beyond the evidence of the consent. 
(Bajpai, J.) Kauleshwar v. Ram Kishore. 
185 I.C. 644=12 R.A. 339=1939 A.W.R. (H. 
C.) 611=A.I.R. 1939 All. 699. 

•Alienation — IVidozo—Consent of reversio¬ 


ners—Effect of. 

Under Hindu Law, mere consent of reversio¬ 
ners docs not validate an alienation by a widow 
in the absence of legal necessity. Such consent 
affords only a presumptive proof of legal neces¬ 
sity and can be rebutted by contrary proof. 
(Nasim Ali and Henderson, JJ.) Harendra 
Nath Mukherji v. Hari Pada Mukherji. 
I.L.R. (1938) 2 Cal. 492=182 I.C. 852=12 R. 
C. 106=A.I.R. 1939 Cal. 387. 

- Alienation — IVidow — Co-zi'idozes—Po- 

zoer of alieiujtion—Consent of both—Necessity 
Religious cndozi^'ment. 

A Hindu widow is ordinarily entitled to 
make an endowment of a small portion of her 
deceased husband’s estate, but when there are 
two widows, one cannot make it without the con¬ 
sent of the other, for they take a joint interest 
in the estate and no alienation could be effected 
without the consent of either. (Thom, C.J. and 
Ganaa Nath, J.) Temple of Shri Madan Mo- 
HANji V. Krishna Kuar. I.L.R. (1939) All. 
977=181 I.C. 648=12 R.A. 430=1939 A.W. 
R. (H.C.) 756=1939 A.L.J. 1001=A.I.R. 

1940 A. 57. 

—— JVidozo—Discharge of hus- 

band*s time-barred debt—Mortgage for the pur- 
' pose of validity—Later mortgage to be barred 
claim in respect of earlier mortgage—Binding 
nature. 

Where a Hindu widow mortgages property to 
pay off the time-barred debt of her husband it 
is an alienation binding on the reversioners. But 
where later on she executes a fresh mortgage to 
pay off her earlier mortgage and finally executes 
, another mortgage to pay off the claim under the 
' prior one which had by that time become time- 
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barred the last mortgage is not binding on the 
reversioners for this reason that it was executed 
only to pay off the widow’s time-barred debt and 
not the time-barred debt of her husband which 
had become extinguished by the first mortgage it¬ 
self. (Zia-til-Hasan and Radhakrishna, JJ.) 
Chandrika Prasad v. Bhagwan Das. 15 Luck. 
167=12 R.O. 180=185 I.C. 105=1939 O. 
W.N. 1028=1939 A.W.R. (C.C.) 292=1939 
O.L.R. 692=A.I.R. 1940 Oudh 93. 


- ■ Alienation — Widow—Gift to an idol — Con¬ 

sent of reversioner—Validating effect — Extent. 

Where the transfer by a Hindu widow is one 
for a pious purpose of 3j4 the whole estate, there 
is no legal necessity, or if at all only to a degree 
quite out of proportion to the extent of the trans¬ 
fer effected. The consent or promise of the re¬ 
versioner cannot validate a transfer otherwise bad 
and the consenting reversioners and those who 
claim through them cannot be held to be bound 
by it. Their consent amounts to nothing more 
than a promise without consideration to treat the 
alienation as valid at some future date. It does 
not come within the doctrine of estoppel or the 
doctrine of election or the doctrine of ratifica¬ 
tion, and the only doctrine, within the scope of 
which it can be brought, is the doctrine of defi¬ 
nitive election. {Thomas, C.J. and Yorke, /.) 
Debi Dayal V. Sri Radha Krishun. 14 Luck. 
595=180 I.C. 888=11 R.O. 264=1939 O L 
R. 214=1939 O.W.N. 346=A.I.R. 1939 

Oudh 145. 

—Alienation—Widow — Imprudent transac¬ 
tion. 

The mere fact that a widow entered into an im¬ 
prudent transaction is no evidence of fraud al¬ 
leged to be practised by her on reversioners. 
(Wort and Afanohar tail, JJ.) Jon Lal Sah v. 
Mt. Rameswari Kuer. 176 I.C. 129=4 B.R. 
682=11 R.P. 51=A.I.R. 1938 Pat. 281. 


~ Alienation — Widow—Lease neither f>ru~ 

dent nor for benefit — Validity. 

"I'h^ ^^ct that a lease for a term of years exe¬ 
cuted by a Hindu widow holding a limited estate 
was neither prudent nor for the benefit of the 
estate would not avoid the lease, but would mere¬ 
ly make it voidable at the option of the rever¬ 
sioners on the determination of the widow’s life- 
interest. (Lord Porter.) Jugal Kishore Nara- 

Charoo Chandra Sur. I.L.R. 

s.‘ r’> L ■? 

;«;=■«» A.w R. St) 

R’TillA S; P.W.N. 385=5 B. 

=A I R 758=1939 O.L.R. 331 

793 (PC 2 M.L.J. 


—- ■Alieimlion—mdow — Legal access 

Alxenahan for expenses of liiigation for pn 
A u® Po^icsston^Validity. 

her rkhtentitled to p. 

ing*her th/e reversioners and | 

nertv 1 ■ '? possession of the 

‘’“''‘"8 her lifetime. Reasonable exp 
ture incurred by her in such litigation t? 


tect her interest is perfectly valid and is recog¬ 
nised by law, and would justify an alienation by 
her. (Ismail, J.) Ram Adhar Misir v. Jag- 
Noo Misir. 1937 A.W.R. 1223=1937 A.L.J. 
1311=174 I.C. 82=1938 A.L.R. 237=10 R. 
A. 546=A.I.R. 1938 All. 100 

,- Alienation — Widoiv — Legal necessity 

I —*‘Janeo '"ceremony of daughter's daughter's 
• son. 

The ‘Uaneo” ceremony of a daughter’s 
daughter’s son does not constitute legal neces¬ 
sity for an alienation by a Hindu widow. (Var- 
ma and Rowland, JJ.) Ram Lal Singh v. Lal- 
ji Misser. 5 B.R. 781=182 I.C. 561=12 R. 
P. 28=20 P.L.T. 773=A.I.R. 1939 Pat. 
287. 

I —— ■ Alienation — Widow — Legal necessity— 
Pilgrimage to (Jaya—Reversioner’s right to chal¬ 
lenge. See Custom (Punjab)—Alienation- 
Widow. A.I.R. 1939 Lah. 554. 

Alienation — Widow — Legal necessity — 

; Proof—Consent by reversioner — Presumption, 
Consent of the reversioner to an alienation 
I made by the widow is presumptive proof of neccs- 
' sity and the presumption may be controverted by 
I other evidence. (Madhavan Nair and King» 
I//.) Thimmanna Bhatta V. Rama Bhatta. 
179 I.C. 173=11 R.M. 523=A.I.R. 1938 

Mad. 300. 

- A lienation — Widow—Legal necessity— 
Proof — Recitals in document—Value of — Ab¬ 
sence of recitals of necessity—Lapse of time — 
Effect of. 

The recitals in old documents are sufficient 
proof in support of the deed. Where the validity 
of an alienation made by a Hindu widow of her 
husband’s property comes in question a long time 
after the alienation, so that it is impossible to 
ascertain what were the circumstances in which 
it was made, presumptions are permissible to fill 
in the details which have been obliterated by 
time and it is open to the Court to assume that 
the alienation was made for necessity so as to be 
valid even though the deed of alienation does not 
contain recitals of such necessity. (Madhavan 
Nair and King, JJ.) Thimmanna Bhatta v. 
Rama Bhatta. 179 I.C. 173=11 R.M. 523 
=A.I.R. 1938 Mad. 300. 

' Alienation — Widozv — Legal necessity 
—Duty of alienee to make inquiry. 

While dealing with a male karta of a joint 
Hindu family it may be enough for the purchas¬ 
er to satisfy himself that a previous 2 arpcshgi 
which he redeemed was for consideration but in 
dase of a Hindu widow an antecedent debt is of 
no effect unless such debt itself was incurred 
for necessity. (Varma and Rowland, JJ.) R.am 
Lal Singh v. L.\lji Misser. 5 B.R. 781=182 
I.C. 561=12 R.P. 28=20 P.L.T. 773=A. 
I.R. 1939 Pat. 287. 

’ •Alienation — Widoiv — Alortgage for 
raising money to build house — Validity—Legal 
necessity—Widozv residing zei/h relations OJid al- 
lozving husband's house to fall into disrepair — 
Effect of. 

Where a Hindu widow, who allows her hus¬ 
band’s house to fall into a state of disrepair, her¬ 
self residing with her relations, a mortgage exe¬ 
cuted by her for the purpose of raising money 
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I 

to enable her to build a house cannot be held to 
be supported by legal necessity. {Agarwala, /.) 
SURADHANI DeBI V, PR.^LHAD MahI. 6 B.R. 

912=190 I.C. 83. 

- Alietiation—IVidoiv — Necessity — Proof —i 

Recitdls in deed—Value of. ! 

The recitals as to the existence of legal neces¬ 
sity in a deed of transfer by a Hindu widow can- ' 
not by themselves be relied upon for the pur¬ 
pose of proving the facts contained therein. If 
such facts are admitted, the right of reversioner 
would always be defeated by insertion of care¬ 
fully prepared details. (Nasim AU and Hender¬ 
son, JJ.) Harendra Nath Mukherji v. Hari 
Pada ^Iukherji. I.L.R. (1938) 2 Cal. 492— 
=182 I.C. 852=12 R.C. 106=A.I.R. 1939 
Cal. 387. 

- Alienation — IVidozv — Setting aside by 

reversioner—Mesne profits—Right to-^Assess- 

vient of mesne profits—Date from zvhich aivard- 
al,le—Money found payable to alienee—Interest \ 
on—Right to. i 

Where a Hindu reversioner sues for posses¬ 
sion on the ground that an alienee from the 
widow has not derived a title binding on the , 
estate, the alienee must be treated as being in 
possession without title from the date of the 
widow’s death and the reversioner is entitled to 
mesne profits as from that date, though on ac¬ 
count of the law of limitation, the Court can 
award mesne profits only for three years prior 
to the date of suit. Even in cases in which the 
reversioner is directed to pay a certain sum of 
money as representing the portion of the consi¬ 
deration found binding on the estate, it must be 
held that the persons in possession are only en¬ 
titled to claim interest on the amount found pay¬ 
able and are not on that account any the less 
liable for mesne profits. Where no mesne pro¬ 
fits are awarded for certain period between the 
death of the widow and the commencement of 
the three years prior to the date of suit, no inte¬ 
rest need be allowed in the alienee’s favour 
either during that period. {Varadachariar and 
Abdiir Rahman, JJ.) Krishnamurthy v. Sat- 
yanarayana. I.L.R. (1939) Mad. 917—188 

1 C. 751=13 R.M. 73=1939 M.W.N. 848— 
50 L.W. 260=A.I.R. 1939 Mad. 824=(1939) 

2 M.L.J. 388. 

— ■ ■Alienation — Widow—Transfer of mo¬ 

ther's interest in her deceased son*s estate — 
Effect of. 

A transfer by a Hindu mother of her interest 
in her deceased son’s estate cannot be construed 
as transferring a mere right of management or 
anything less than or different from the whole 
interest of her as a Hindu mother in her son's 
estate. That interest was the interest of a limit¬ 
ed owner and is quite corrcqtly and naturally des¬ 
cribed as a right of enjoyment according to the 
Sastras. (Sir George Rankin.) Radharani Das- 
sva V. Hrindarani. I.L.R. (1939) Kar. 110 
=11 R.P.C. 140=1939 A.W.R. (P.C.) 29 
=49 L.W. 222=1939 M.W.N. 249=69 C. 
L.J. 174=1939 O.A. 309=41 Bom.L.R. 689 
=1939 A.L.J. 596=43 C.W.N. 337=179 I. 
C. 615=1939 O.L.R. 83=5 B.R. 307=1939 
O.W.N. 210=1939 P.W.N. 123=A.I.R. 
1939 P C. 27=(1939) 1 M.L.J. 245 (P.C.). 
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■A lienatiott — Widow — Validity—Election 


or ratification by. reversioners—-Doctrine of. 

An alienation by a Hindu widow is, no doubt, 
only voidable and it is open to a reversioner 
either to ratify it or elect to treat it as good. 
But if at the time of such ratification or elec¬ 
tion he was not aware of the real facts as to legal 
necessity and was, therefore, not aware of his 
right to avoid the alienation, the principle of 
ratification or election is not attracted to the 
case. (Nasim Ali and Henderson, JJ.) H.vren- 
DRA Nath Mukherji v. Hari Pada Mukherji. 
I.L.R. (1938) 2 Cal. 492=182 I.C. 852—11 
R.C. 106=A.I.R. 1939 Cal. 387. 

_ Alienation — Widoxv — Validity — Major 

portion of consideration found to be for legal 

necessity. ^ , ., 

Where the major portion of the consideration 

for a sale by Hindu widow is proved to have been 

applied for legal necessity, the ^yhole sale must 

be declared good and valid • (^Zio-ul-Hasati afid 

Bennet, JJ.) Bikram Singh v. Madho Singh. 

184 I.C. 256=12 R.O. 93=1939 O.W N 870 

= 1939 O.A. 731 = 1939 A.W.R. (C.C.) 192 

= 1939 O.L.R. 595. 

•- Alienation — Widow — Legal necessity 

Pilgrimage expetxses—Expeivses for performing 

religions and charitable acts. 

A Hindu widow may incur reasonable expen¬ 
diture for the purpose of performing religious or 
charitable acts which are supposed to conduce to 
the spiritual welfare of the deceased owner, and 
for this purpose she is justified in alienating a 
small portion of the estate. But she is not eii- 
titled to transfer her husband s estate for pilgri¬ 
mage generally. (Ismail, /.) 

SIR V. JACNOO Misir. 1937 A.W.R. I22o — 
1937 A L.J. 1311 = 174 I.C 82=1938 A.L. 
R 237=10 R.A. 546=A.I.R. 1938 All. 100. 

-Alienation—Widow—Powers of to dis- 


ose of shares of illegitimate sons of husband. 

A Hindu widow has no power to alienate her 
usband’s estate so as to defeat the rights of the 
legitimate sons of her deceased husband. I lie 
ights of the widow and the illegitimate sons ot 
Sudra are independent and one cannot meddle 
/ith the share of the other. A sale of the shares 
£ the illegitimate sons by the widow for what- 
ver purpose is ineffective. (Abdul Ghani and 

Hngaravelii Mudaliar, -'/•) 

Janjunda. 16 Mys.L.J. 184—43 Mys.H.C. 

i. 105. ., _ . ., ^ 

Alienation by widow'—Setting aside ouit 


Proper decree—Order for payment by one 
jrty to opposite party—Power of Court to 

^In a suit to set aside a transaction by a Hindu 
'idow on the ground that it is not justified by 
;gal necessity, the proper order for the Court to 
ass is that the sale should be set aside if it is 
ot justified; if it were justified then it should 
land. But no question of paym^t either by 
ne party or the other to the opposite party can 
ossibly come into the Courtis consideration* 
Jor is the Court entitled to enquire into the con- 
ideration for the debt already owing by the 
vidow, for the payment of which the widow ahe- 
lates the property. Where therefore, in sucii 
I suit the Court, finding that of the sale consi- 
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deration of Rs. 2,500. Rs. 1,300 was for legal 
necessity but the balance was not, passed an order 
that the alienees would be entitled to retain pos¬ 
session of properties conveyed beyond the life¬ 
time of the widow on payment of Rs. 1,200 
with interest thereon. 

Held, that the order was wrong and should be 
set aside. (Wort aud Varma, JJ.) Alodhan 
Kuar V. Naurangi Singh. 175 I.C. 473=4 
B.R. 591=10 R.P. 627=A.I.R. 1938 Pat. 

194. 

■■ Alienation — Widow — Validity — Con¬ 
sent of next reversioner—Effect of. See Hindu 
Law — Family arrangement. 1938 P.W.N. 

125. See also Hindu Law — Widow—Aliena¬ 
tion. 

- Ancestral business. See Hindu Law, 

Joint family—Business. 

-Applicability — Cutchi-memons — Family 

partnership—If governed by Partnership Act. 
See Partnership Act, Ss. 5 and 69. 1937 M 
W.N. 412=(1937) 2 M.L.J. 221. 

— ■ Abplicabtliiy — Cutchi niemotis—Laxu as 
to succession and inheritance—IVill by Cutchi me- 
mon in favour of one heir—Validity. 

In the absence of a custom to the contrary, 
Cutchi memons are governed by the principles of 
Hindu Law in matters of succession and inheri¬ 
tance, including both testate and intestate succes¬ 
sion, and not by the Mahomedan Law. A will 
executed by a Cutchi memon in favour of one of 
ms heirs is not therefore invalid in law. (Rup- 
chand Btlarant, A.J.C.) Jalaldin v. Aminud- 
I>IN. 29 S.L.R. 366. 

7 -— —Applicability—Cutchi Memons—Propert\ 
inherited by xvidoiv from husband—Nature of 
estate taken—Laiv as to rez'ersioners and rez’er- 
swnary rxghts—Applicahility of. 

fhe widow of a Cutchi hlemon ac(]uircs an 
absolute estate in movables inherited by her from 
her husband; but this absolute estate does not 
include the power of willing away the property, 
bhe h^as only a Hindu widow estate in the im- 
movable property of her husband, according to 
the Hindu Law of succession and inheritance 
which applies to Cutchi Memons. The Hindu 
Law as to re\xrsioners and their rights is also 
apphcab e to Cutchi Memons, as regards pro¬ 
perty inherited by a widow from her husband is 
concerned. {Lobo, J.) Zullekhanbai v. Hat- 

^ (1940) Kar. 208=190 I.C. 
303=A.I.R. 1940 Sind 117. 

7 ——Ezhuvas of Palqhat—Sons* 

'AiZJff JX"'- r''-"”' 

of Palghat, w ho follow the Mak- 

joint family property can 

against for debts^ not in^al I? ^ Proceeded 
curred bv their farhAr • J or immoral, m- 

■luestion of family-“te;sit;."‘'¥hLe''- 
Law without™takiilg®a°"‘' "'■"'Hindu 


I HINDU LAW—Applicability, 

tcm. {Varadachariar and Mockett, JJ.) Bala- 

KRISHNAN V. SuBRAMANIA AiYAR (ChITTOOR 

Bank Proprietor.) 167 I.C. 706=9 R.M. 477 
= 1936 M.W.N. 842=44 L.W. 480=A.I.R. 
1936 Mad. 937=71 M.L.J. 766. 

- —Applicahiliiy — "'Hindu*’ — Convert to 

C/irij/ioni/y— Reconversion—Proof of declara¬ 
tion by person concerned that he had become re¬ 
converted to Hinduism — Sufficiency—Formal cere- 
money of expiation and re-conversion ^If neces¬ 
sity. 

The deceased who was in Government service 
and for whose estate rival claims were made for 
grant of administration, was originally a Hindu,, 
and a Brahmin by birth and became a convert to 
Christianity and mpried a Christian wife. It 
was alleged by his Hindu brother after his 
death, that the deceased changed his religion 
and became a Hindu by re-conversion. It was 
found that the case definitely set up by the bro¬ 
ther that the deceased underwent a formal cere¬ 
mony of expiation and rc-conversion was false. 
There was also no convincing evidence to show 
that the deceased adopted the ways of a Hindu 
and observed the Hindu mode of life. But it was 
proved that in the service Register of the deceas¬ 
ed the entry “Indian Christian” was changed 
into “Hindu Brahmin“ against the deceased’s 
name at his request, and then in two aOidavits by 
the deceased he described himself as a Hindu. 

Held, that though a formal conversion was not 
a prerequisite to a person becoming a Hindu the 
mere fact that the deceased made a declaration 
that he had become a re-convert to Hinduism was 
totally inadequate to make him a Hindu, and the 
deceased at the time of his death must be held 
to be a Christian and not a Hindu. Consequent¬ 
ly his Christian widow was entitled to the grant 
of administration and not his Hindu Brother as 
the Hindu Law would not apply to the deceased. 
{Venkatasubba Rao, Offig. C.J. and Venkata- 
ramana Rao, J.) R.^MAYYA v. Joseph Eliza¬ 
beth. 167 I.C. 488=9 R.M. 460=44 L W 
854=A.I.R. 1937 Mad. 172. 

" : Applicability — Nairs of Malabar — If 

Hindus—Marumakkathayam Laze—If a school 
of Hindu Lazv. 

Prmia facie, any Hindu residing in a particu¬ 
lar province in India is held subject to the parti-^’ 
cular school of Hindu Law' or the customary law 
applicable to the class to which the said Hindu 
belongs and recognised in that province. This 
lau’ IS not merely a local law. It becomes the 
personal la\y and a part of the status of every 
tamily which is governed by it. If he does not 
belong to any particular class or family it would 
be the general doctrines of Hindu Law’ preva¬ 
lent in that province wherein he resides. Once 
it IS determined what the personal law of a per- 
it w’ill continue to be of obligatory force 
on him. It cannot be denied that Nairs of Mala¬ 
bar in Madras are Hindus, The Marumakka¬ 
thayam law which governs Nairs, whether it is a 
school of Hindu Law or a customary' law, is a 
law which prevails in the Madras Presideno* of 
which Malabar is a part, followed and observed 
by a certain section of the Hindus. {Venkata- 
ramana Rao, J.) Venkat.araman v. Janaki. 
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188 I.C. 826=13 R.M. 84=1939 M.W.N. 
262=49 L.W. 403=A.I.R. 1939 Mad. 595= 
(1939) 1 M.L.J. 520. 

-^.‘l/‘/'/iVa6i/i7y— Jains. 

It is an established principle that the ordinary 
rules of Hindu Law apply to Jains in ilu- absence 
of a special custom or usage varying the law . 

Chand Koer V. Pem Raj. 1938 A. 

M.L.J. 79. , ^ . 

Applicabtliiy — Jains — Adof>tion — Latv 

f/oz'ernhig — Presutni-thn. 

It is well established in the Bombay Presi¬ 
dency that the ordinary Hindu Law of adoption 
applies to Jains. The Courts start with the P*"^* 
sumption that the Hindu Law of adoption would 
apply to lains, and the burden of showing any 
custom contrary to the ordinary principle of 
Hindu Law of adoption is on the party who sets 
it up. (Rangnckar, 7.) Hirachand v. Rovs'Ji 
SoTPAL. I.L.R. (1939) Bom. 512=184 I.C. 
876=12 R.B. 203=41 Bom.L.R. 760—A.I. 

R. 1939 Bom. 377. . 

- Apt'^icability — Jains — Successxon — Stn- 

dhan property of mother—Married daughter — 
Right of in presence of unmarried daughter. 

i'lie ordinary rules of Hindu Law as to sue-* 
cession and inheritance must be applied to Jains 
in the absence of any special custom or usage 
varying the Hindu Law; the onus of proving 
such a custom or usage lies heavily on the party 
setting up the same. There is no rule or custom 
among the Jains under which a married daughter 
has an equal right to succeed to the stridhan 
property of her mother with an unmarried 
(laughter. (Collisler and Bajpai, JJ.) Jaiwanti 
r. \NANDi Devi. I.L.R. (1938) All. 196= 
1937 A.W.R. 1184=1937 A.L.J. 1295=173 
I C. 366=1938 A.L.R. 122=10 R.A. 477. 
=A.I.R. 1938 All. 62. 

- Applicability — Khojas — Testamentary 

capacity—Potver to dispose of zvhole property by 
zi’ill—‘Khoja of Rhiah Ishna Ashari sect. 

A Khoja of the Shiah Ishna Ashari sect can 
dispose of the whole of his property by a testa- 
mentarv disposition. (Chitre, /.) Fidahusein 
Bai \lox(;HinAi. 164 I.C. 533=9 R.B. 73 
=z38 Bom.L.R. 397=A.I.R. 1936 Bom. 257. 
_ .Applicability—Korktis of Central Provin¬ 
ces—If Hindus—Lazo applicable. 

Per Niyogi, 7 .—The Korkus, an aboriginal 
tribe in the Central Provinces, must Le held to 
lie Hindus and governed by the Hindu Law, sub¬ 
ject of course to proof of custom on any parti¬ 
cular point. Even if they are not regarded as 
Hindus out and out, they are so far Hinduised 
that the Hindu Law must be applied to them on 
principles of justice, ccpiity and good conscience. 
(Stone. C.J. and Niyogi, 7.) Ishakau-i r. 
Tuakuk Prasad. 20 N.L.J. 159. 

Applicability — Lingayats — Adoption of 


HINDU LAW—Applicability. 

W.N. 243=1936 A.W.R. 70=43 L.W. 105 
=8 R.P.C. 123=1936 O.L.R. 148=1936 
All.L.R. 81=1936 P.W.N. 146=2 B.R. 197 
= 159 I.C. 1079=1936 M.W.N. 21=A.I.R. 
1936 P.C. 18=70 M.L.J. 159 (P.C.). 
- Applicability — Mitakshara — Applica¬ 
bility to residents of Midnapore District — Pre¬ 
sumption. 

There is no presumption tliat the Hindu resi¬ 
dents of the District of Midnapore are governed 
by the Mitakshara Law. (AHtter, 7.) Sukder 
Charan Jana v. Mritunjoy Pal. 43 C.W.N. 
395. 

•Applicability—Nambudris of ^ Malabar — 
Father*s and grandfather's debts—Pious obliga- 
tion of son and grandson—Rule as to — Applica- 
bilitv of. 

The rule of Hindu Law as to the pious obli¬ 
gation of the son and grandson to pay the father’s 
and grandfatherdebts is not applicable to 
Nambudris of Malabar. (Varadachariar and 
Pandrang Roio, 77.) Narayana Aiyar v. Moor- 
THi Kend.^n. I.L.R. (1938) Mad. 897—182 
I C. 945=12 R.M. 187=47 L.W. 532=1938 
M.W.N. 364=A.I.R. 1938 Mad. 643=(1938> 
1 M.L.J. 467. 

Applicability — Panchals, if belong to re¬ 
generate class—Clawi to belong to regenerate 
class—Tests to be applied. 

The criteria to be applied in determining a 
question whether a particular caste or commu¬ 
nity belongs to the twice-born classes are (1) 
the consciousness of the caste, (2) its customs, 
and (3) the acceptance of that consciousness by 
the other castes. Applying the above criteria it was 
held that the community of goldsmiths known as 
Panchals or Panchal Vishwa Brahmins do not 
belong to the twice-bom classes but are Sudras. 
(Broomfield and Macklin. 77.) Kalai'pa t/. Shiv- 
appa. 39 Bom.L.R. 1282=173 I.C. 891=10 
R.B. 404=A.I.R. 1938 Bom. 132. 

■ .Applicability — Pandharia Zamindari in 
Bilaspur District — Impartibility —.^tile of suc¬ 
cession—Primogeniture — Applicability — Bur¬ 
den of proof—Widow ^s right to succeed Zamin- 
dar. See C.P. Land Revenue Act, Ss. 47 and 

49. 20 N.L.J. 47. . . ^ . 

IppHcability—Borahs oj Gujarat — 


married man — Validity. 

The ordinary Hindu Law’ is presumed to ap¬ 
ply to Lingayats except in so far as it is shown 
that they have superseded it by their customs. 
In the absence of any special custom being prov¬ 
ed among them, a married man cannot be valid¬ 
ly adopted. (Lord Thankerton.) Somasekhara 
Koyai. Mahadeva Royal. 1936 A.L.J. 96 
=38 Bom.L.R. 317=62 C.L.J. 528= 40 C. 

Q. D. 11—32 


Inheritance and succession—Lazo applicable — 
Hindu Law of survivorship—If applicable—Ex¬ 
clusion of womef^—Custom.' as to—If exists— 
Mother—If excluded by brother. 

The law is well settled, that in the case of 
Sunni Borahs of Bossad Taluk as in the case 
of other Sunni Borahs of Gujarat, they are go- 
vcrnecl in matters of inheritance and succession 
by the Hindu law*; the presumption is, however,, 
limited to the law of inheritance and succession 
in this striqt sense, i.e., as applicable to the 
estate of a separated Hindu. But the principle 
of joint ownership and survivorship, understood 
in Hindu law, does not apply to the community. 
Any special custom to that effect must be prov¬ 
ed as a fact. 

Held, on the evidence, that there was no cus¬ 
tom of exclusion of females which would defeat 
the claim of a mother to succeed to her son in 
preference to another son. (Broomfield ana 
Tyabji, 77.) Bai Sakar v. Ismail Gafoor. 60 
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Bom. 919:=167 I.C. 380=9 R.B. 299=38 
Bom.L.R. 1034=A.I.R. 1937 Bom. 65. 

Applicability—Borahs of Gujarat — 
Law applicable—IVidozv inheriting property front 
husband—Naiure of estate taken—Absolute 
estate or limited estate of Hindu widow. 

The Sunni Borahs of Gujarat are governed by 
the Hindu Law of succession and inheritance, 
though by the Mahomedan law in other respects; 
and a widow inheriting from her husband takes 
only a widow's limited estate as under Hindu 
Law. A gift by her to the daughter's son with¬ 
out consent or ratification by the daughter would 
cease to be effective on the death of the donor- 
widow. The daughter is legally the heir of her 
father and not of her mother and she is entitled 
to take the property on the death of her mother 
in spite of the gift. {Broomfield and Macklin, 
JJ.) Nurbai V. Abhram Mahomed. 41 Bom L 
R. 825=186 I.C. 288=12 R.B. 313=A I r’ 
1939 Bom. 449. 

——- Applicability—Transfer of district from 
Jl'Iadras to Bombay—Personal law of residents 
in that district. 

The mere transfer of a district to another pre¬ 
sidency for administrative purposes is not suffi¬ 
cient to affect the personal law of the residents 
m that district, unless and until it is shown that 
in the case of any resident there that he had in 
tended to change and has in fact changed hi; 
^rsonal law. Where, therefore, a lady in Nortl 
Kanara takes a married man in adoption after i 
has been transferred to the Bombay Presidency 
and such adoption is invalid according to the law 
applicable to North Kanara, while it remainec 
part of the Madras Presidency, such an adoplior 
is invalid even after the transfer of the district 
to the Bombay Presidency, neither tiie lady nor 
the adoptee being capable of carrying out be- 
‘Uveen them the adoption of a married man. 
{Lord Thankerton.) Somasekhara Rovalc. 
Mahadeva Royal. 1936 A.L.J. 96=38 Bom 

r w M o “8=43 L.W. 105=40 

C.W.N. 243=8 R.p.c. 123=2 B.R 197= 

148=1936 All.L.R. 81=1936 
P.W.N. 146=159 I.C. 1079=1936 M.W N 

70=A.I.R. 1936 P.C. 18 
=70 M.L.J. 159 (P.C.). 

—Business. See Hindu Law*—Joint f.\mi- 
ly—Business. 

7 Cast^Degradation and ex-communica- 
tion Effect of on civil rights—Son of cx- 
comrminicated person—Adoption of—Validity. 

— A T Bom.L.R. 211 

—A.I.R. 1937 Bom. 169. 

——Conversion — Hindu — Conversion to 
DU2LAVV-APPLICAB1UTY. A.I.R. 1937 Mad. 
- -Convert to Chrisltanily—'^ubsenuenl re 

tory ZeTon Z of exfia- 

rio«. for vatid rcconver- 

Teie/tfio *0 Christianity again 

must L necessaiy- that there 

® renunciation or renouncement 

of the new religion and a re-admiSon to the 


1 HINDU LAW—Custom, 

old. It cannot be laid down that there must be 
proof of some formal abandonment of one reli¬ 
gion and the adoption of another. There is no 
general law which makes any particular cere- 

before a reconversion is validat¬ 
ed. Where It is proved that the person reverting 
to his old religion was accepted as a Hindu by 
his co-rehgionists without demur, and lived and 
died as a Hindu, without the caste insisting on 
any ritual it must be held that he was validly 
reconverted to Hinduism. There is no warrant 
tor holding that a formal renunciation of Chris¬ 
tianity or proof of performance of expiatory 
ceremonies is essential in all cases. (Hockett 
and Krishnaswami Aiyangar, JJ.) Durgapr.a- 
SADA RaO SuDARSANASWAMI. I.L.R. (1940) 

Mad «3=51 L.W. 159=1940 M.W.N. 588 
=A.I.R. 1940 Mad. 513=(1940) 1 M.L.J. 
800« 

— -^ustom Kuniaun — Collateral successioti 
—Dootrtne of representation—Basis of rule. 

The real basis of the Kumaiin custom which 
modifies the rules of Mitakshara ns to collateral 
succession is, that the estate is treated as if left 
by the last male in the family tree who has left 
male heirs. The result is that if a man dies^ 
soilless his brothers do not inherit as brothers, 
but as sons of the father to whom the estate is 
reverted on the sonless man’s death. {Beniut 
and Venna, JJ.) Ganoi Sah v. Harlal Sah. 
I.L.R. (1939) All. 122=180 I.C. 25=11 R. 
A. 413—1938 A.L.J. 1177=1938 A.W.R. 864 
=A.I.R. 1939 All. 137. 

—- Custom—Kumaun~FuU and half-blood— 

ifitakshara — Applicability — Presumption. 

Prom Mr. Paniia Lall’s book and from Dr. 
•Toshi^s book, it is clonr that thoro is a custom 
among tJio Khns of Kumauu that there is no 
difference lictween brothers of the wliole blooil 
and consanguine brothers and that so far ns 
Khas are concermxl the principle of full repre¬ 
sentation is allowed. It is very doubtful if 
tJiis principle can be applied in the case of 
Maurals who are among the enlightened people 
of Kiimaun. A Khasa residing in Kumaun 
will be governed by the customs mentioned In 
^ir. Pannn Lall’s book; at the same time in the 
case of Hindu immigrants from tlio plains like 
the Maurals, the law that will ordinarily apply 
to them will bo the Mitakshara Law and, even 
if they migrate to a custom ridden place like 
Kumaun. they will be governed by the Mitak¬ 
shara Law unless evidence of renunciation is 
forthcoming. (ColUstcr and Bajpai. JJ.) 
Laohham Si.vgii i\ Jhaoar Singh. I.L.R. 
(1939) All. 406=183 I.C. 38=12 R.A. 67= 
1939 A.W.R. (H.C.) 288=1939 A.L.J. 213 
=A.I.R. 1939 All. 437. 

- Custom — Overri/ling of late—Suffioiency of 

eiidence—Becital m the wajib-ubarz. 

^\here there is a recital in the wajib-ul-ars 
about tlie existence of a particular custom with 
reference to a class of persons and there is also 
evidence of persons who are in the know as to 
its observance, then a departure from the ordi¬ 
nary rules of Hindu Law is justified. {Mehta, 

S. .V. Harper, J.M.) A.vrez Singh 
I?AM Dilar Singh. 1939 R.D. 199=1939 A. 
W.R. (B.R.) 197. 
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HINDU LAW—Damdupat. 

-Damdupat— Applicability of rule — Loaii j 

by a Hindu to a Hindu and a non-Hindu jointly \ 
—Non-Hindu*s right to contribution against 
Hindu borrower. 

The rule of damduput applies to a loan by n 
Hindu lender made on joint account to a Hindu 
borrower and non-Hindu borrower, so far as the 
Hindu borrower is concerned. It doett not, however, 
follow that the non-Hindu joint borrower Avill 
not be entitled to claim contribution from the 
Hindu borrower on the basis of the sum he has 
actually paid, even though by reason of the 
rule that sum is in excess of ■Nvhat the lender 
eould have recovered from the Hindu joint bor¬ 
rower. {PancTcridge, J.) Maua Maya Das- 
SEB V. Abdur Rahim. I.L.R. (1937) 1 Cal. 
450=172 I.C. 731=10 R.C. 413=A.I.R. 1937 
Cal. 752. 

- Vanidupat—Fresh bond by debtor for 

aggregate amount of principal and interest due j 
under old bond — Effect, 

The rule of damdupat does not forbid the con¬ 
version by subsequent agreement between the 
debtor and the creditor, of the interest in arrears 
into capital. Therefore, when a fresh bond is 
passed by the debtor for the aggregate amount 
of the principal and interest due under the old 
bond, the principal for the purpose of tlie rule 
of damdupat is the amount of the fresh bond. 
(Lobo, J.) Tikamdas Mathuradas v. Kalianji 
Gordhandas. I.L.R. (1939) Kar. 693=181 
I.C. 596=11 R.S. 221 (2)=A.I.R. 1939 

Sind 113. 

- Damdupat, rule of—Applicability to mort¬ 
gage-debts. 

The rule of damdupat is a rule of equity and 
is applicable both to simple as well as to mort¬ 
gage debts. In applying this rule, however, to 
the mortgage debts distinction has to be made 
between cases where the amount of the annual 
rents and profits is fixed beforehand by the par¬ 
ties and it is agreed that the mortgagee is to 
receive that amount in lieu of interest or part 
thereof irrespective of the actual amount, of rent 
that may be recovered by him and those where 
no such amount is fixed and there is no such 
agreement between the parties so that the mort¬ 
gagee is under a liability to account to the 
mortgagor for the rents and profits received by 
him. In the formor cases the rule of damdupat 
would bo applicable while to tho latter cases the 
rule would not apply. (Nawal Kishore, C.J., 
Ranjihnal and Suichdeonarain, JJ.) Mangi 
Lal V. Bansidhar. 1939 Mar.L.R. 51 (C.) • 

■Dancing girls—Adoption. See Hindu 

Law—Adoption. 

-Daughter. See also Hindu Law — Gipt, 

Stridiian, Succession and Will. 

_Daughter—Alienation and Debt. See 

Hindu Law—Limited owner. 

_Daughters—Estate taken—Dispute between 

brother and daughters of deceased—Compromise 
allotting some properties to brother and others 
to daughters— Latter to take jointly and to enjoy 
as of right— Nature of estate taken—If absolute 
estate or limited estate. See Compromise — Con¬ 
struction. 48 L.W. 939=(1939) 1 M.L.J. 170. 
- Daughter—Maintenance and marriage ex¬ 
penses—Right to as against father and his Pro¬ 
perty-Conditions for enforcement—Duty of 


HINDU LAW—Daughter. 


daughter to obey father and snb}nit to his care 
and protection. 

It is the natural and legal duty of a Hindu 
father to maintain his unmarried daughters in¬ 
dependently of the possession of any property, 
and after his deatli, the daugliters become entitled 
to be maintained out of his estate in the hands 
of his heirs. That right extends to the joint 
family property in the hands of the surviving co¬ 
parceners aher the father’s death. A father is 
also bound in the discharge of his moral duty to 
marry liis daughter, and that obligation is inde¬ 
pendent of the possession of any property. The 
right of the daughter to claim provision for mar¬ 
riage expenses can be enforced against tlie 
father’s heirs in possession of his estate and 
against the joint family property in the hands of 
the surviving coparceners. An unmarried daugh¬ 
ter is not, however, entitled to enforce either ob¬ 
ligation after revolting against the father and 
refusing to live under his protection. The en¬ 
forcement of the right which an unmarried 
daughter in the family has to be maintained and 
married by her parents independently of the pos¬ 
session of any property, can be conditioned only 
upon the readiness and willingness to sur¬ 
render herself to the protection of the father, 
and if the latter then fails to discharge his obli¬ 
gation, there may be a proper cause of action for 
enforcing that right by a decree of Court. But 
where the daughter does not observe her recipro¬ 
cal duty to submit to the care and custody of her 
father or fails to obey him in all respects, the 
father cannot be bound to maintain the daughter 
or to provide for her marriage. If the father has 
been proved to be vicious, corrupt and immoral, 
or if the father has waived his right in favour 
of some other person by becoming an ascetic or 
renouncing the w’orld in all respects, the daughter 
might refuse to obey the parent. But, so long as 
it is not demonstrated that the father is in some 
way incompetent to maintain and look after the 
interests of his children, a Court of law will not 
enforce the claim of refractory daughter against 
the father by executing its decree against his 
person or property, w'hether inherited or self-ac¬ 
quired. A Hindu father cannot, notwithstanding 
his competence to take care of the daughter and 
superintend her education, be compelled to make 
provision m invitum for her maintenance and 
marriage even if she is kept out of his protection 
and custody. (IVassoodew and Sai, JJ.) Ku- 
suM Krishnaji Krishnaji. I.L.R. (1939) 
Bom, 395=183 I.C. 394=12 R.B. 94=41 Bom. 
L.R. 445=A.I.R. 1939 Bom. 271. 


I 


-- Daughter—Savings of income—Property 

purchased out of—Nature of. . , , t 

Where property is purchased by a Hindu daugh¬ 
ter out of the income of the property in which 
she has only a daughter’s estate, her intention as 
to how she proposes to keep the property so pur¬ 
chased will be the governing factor in determin¬ 
ing the nature of that property, apart from any 
question of presumption. Where such proper^ 
is purchased by her in the name of her husband, 
there is a clear indication of an intention on her 
part to treat the property as her own, and the 
property could not be held to be an 
the parent estate. {Bajpai and J’’\ 

SuRAj Prasad v. Gulab Dei. 1936 A.W.R. 1172 




















